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Preface 


This book has been organized with the objective of retaining 
the advantages of a separate discussion of the federal and state 
governments where such treatment seems to fit the realities of the 
actual situation, and to follow a unified treatment upon those 
matters wherein federal and state activities are in fact merged. 

To this end, the description of the structure or machmery of 
the federal and state governments precedes the discussion of the 
forces, such as parties and public opinion, that put this machmery 
into motion. The discussion of these forces, in turn, precedes the 
outline of the activities of the federal and state governments in 
relation to the great problems of the age. 

More specifically, the book is divided into six parts dealing with : 
(i) political theory; (2) the federal government; (3) the state 
and local governments; (4) the forces, such as parties, that formu- 
late policies and furnish the motive force for these governments; 
(5) limitations upon the exercise of governmental power in rela- 
tion to the individual; and (6) the activities of government. A 
separate treatment of the federal and state governments appears 
only in Parts I and II, dealing with structure. This plan elimi- 
nates a considerable amount of duplication and, it is hoped, pre- 
sents a clear picture. 

A greater emphasis has been placed upon constitutional prob- 
lems than IS customary, even at the expense of some descriptive 
detail. This has not been due to a desire merely to meet the cur- 
rent interest in such problems, but has resulted from the conviction 
that there can be no real comprehension of our governmental or- 
ganization or political problems without a foundation in consti- 
tutional theory. 

The book was begun jointly with my friend and colleague, 
Professor Charles E. Hill. At the time of his death. Professor Hill 
had completed several chapters and these, revised and brought 
down to date, appear as Chapter II, The Declaration of Independ- 
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ence and the First Two Governments of the United States; Chap- 
ter III, The Constitutional Convention; Chapter IV, Changing 
the Constitution; Chapter VIII, The President; Chapter IX, The 
Cabinet and the Departments; and Chapter XI, Citizenship and 
Immigration. I wrote all the other chapters. 

Since footnotes, except for cross references, have been elimi- 
nated, acknowledgments to otlier writers whose works have been 
used are carried m the references at the end of each chapter. Cita- 
tions to court decisions are earned in the references. 

I desire to express my appreciation for aid in reading certain of 
the chapters, dealing with matters within the field of tlieir special 
interests, to my colleagues. Professors Richard N. Owens, John A. 
Tillema, Ralph D. Kennedy, Harold G. Sutton, and Steuart H. 
Britt, and to Mr. Harryman Dorsey of the District of Columbia 
Bar, and Miss Ada Lillian Bush of die Department of Commerce. 
For criticism upon the entire manuscript I am deeply appreciative 
of the assistance of Professor Schuyler C. Wallace, of Columbia 
• University. To the officers and employees of federal bureaus and 
to party officials in the Capitol building I wish to express my ap- 
preciation for information that could not have been obtained 
without their aid. 


W.R.W. 
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Part I 

POLITICAL PHILOSOPHY 




CHAPTER I 


The Theory of the State 

The term “political science” is commonly used to denominate 
that branch of learning which treats of the facts and problems of 
government. It is concerned with the description of the govern- 
mental framework of the various countries of the world, with the 
way in which these governments function, and with the forces 
that actuate them. In addition, it includes the study of problems 
relating to the nature and origin of the state as an institution and 
the justification for its existence. 

“Political theory” or “political philosophy” is a branch of polit- 
ical science in this broad sense, and is concerned with problems 
that are common to all states and their governments. Political 
theory, therefore, mcludes not only abstract problems concerning 
the state but also such questions as the classification of the various 
forms of government, the determination of the relative advantages 
of one kind of government over another, the definition of the essen- 
tial organs of government, and the delimitation of the functions 
that a government properly should perform. These problems are 
peculiar to no smgle state, but are general in nature. 

The State 

The term “state” as used in political science is most easily imder- 
stood through the analogy of a corporation. A corporation is com- 
posed of many individuals who hold shares in the enterprise. Yet, 
despite the fact that there are many shareholders, the corporation is 
assumed to be a single entity which for legal purposes is given 
many of the attributes of a person. It can own property, assume 
obligations, and sue and be sued. Judgments against it can be 
collected from its own assets and not from the property of the 
shareholders. Despite the fact that we cannot place our finger 
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upon any tangible thing that can be called the corporation, never- 
theless we conceive of it as a single unit. Although it is merely an 
abstract legal entity, it is none the less a reality. 

States also are abstractions. It is true that they have populations, 
but a state is no less or more a state when its population is smaller 
or larger. Just as a corporation has an existence distinct from that 
of Its shareholders, so a state has an existence apart from its popu- 
lation. States also possess territory, just as corporations may own 
property, but they are no more or no* less states whether their 
territory is small or large. 

There has been much speculation over the question of what con- 
stitutes the minimum physical requisites of a state. For practical 
purposes these are population and territory. However, a corpora- 
tion might exist without the ownership of property and could 
function in rented offices, and in the same way it is not impossible 
to conceive of a state without territory. There have been exam- 
ples of nomadic peoples or peoples moving from one region to 
another, who owned no territory, unless one assumes that they 
claimed and owned the territory through which they were passing. 
Also there have been peoples who were driven temporarily from 
their own country so that their governments functioned in alien 
territory. For practical purposes, however, a state must have 
possession of territory in order to function. Otherwise it will dis- 
mtegrate. Certainly a state must possess population, for the state 
is a political unit and political relationships cannot exist without 
people. 

The state possesses one characteristic that ng^other entity can 
possess. It IS the final legal authority within its own limits. No 
other body can claim equality witli it from the point of view of 
authority. It can create corporations or dissolve them, can set up 
governments, monarchical, aristocratic or democratic, presidential 
or cabinet, centralized or decentralized, and can dissolve them at 
any time. States have provided for an established Christian 
church and have set up the worship of Baal, have recognized the 
existence of labor unions and have forbidden their existence, and 
in no case has the will of the state been less binding than in an- 
other. We can conceive of a state issuing laws that are wrong, 
but we cannot conceive of a state issuing commands that are il- 
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legal. Some writers have contended that there are legal restric- 
tions on the state: that it is limited by “moral law” or by “nat- 
ural law,” and that it has no authority to transcend these limita- 
tions. However, it is difficult to imagine a condition m which 
any particular law could not be made legally binding upon a 
people. Suppose, to take a ridiculous example, that a state 
should decree that all its citizens must commit hara-kiri. Of 
course the law would be ignored. Yet a state may command 
that a man go to war and mto a firing sector where he is certain 
to be killed, and presumably an authority that can legally re- 
quire a part of the population to place themselves where they 
will be shot has legal power to do the same with the rest. Nor 
IS it easy, when the state may command certain death, to con- 
ceive of a limitation upon the choice of means. 

Of course, a state may issue such unjust laws as to forfeit all 
moral claim to obedience. There is a moral right of revolution. 
But revolution is illegal by its very nature. 


This supreme legal authority in the state is known as “sover- 
eignty.” It has been defined as the supreme will in the state. 
It IS that quality that we attribute to the state which gives, to its 
commands a legal superiority over the commands of.any_other 
body. Pormerly it was thought that sovereignty was divisible, 
that in a federal state such as the United States, both the 
United States and the individual states could be sovereign, each 
within Its own sphere. It was John C. Calhoun who made it 
clear that sovereignty could not be divided, that either the 
United States or the states must be sovereign. It is now ac- 
cepted that sovereignty must be a unity, that a supreme will 
cannot be divided. 


Government 

In addition to the concept of the state with its distinguishing 
attribute of sovereignty, there is the tangible element of its gov- 
ernment. It is through government that the will of the state is 
formulated as commands or laws. Where there is a king whose 
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decrees are legally binding, sovereignty rests in him. Where, as 
in Great Britain, “the King in Parliament” is supreme, sover- 
eignty must rest there. In the United States there is a written 
constitution which places limits upon die authority of all bodies 
and officers, and one can hardly say that sovereignty rests in any 
definite body. This, however, is of no importance. Wher- 
ever a governmental organ exists in die United States, it ex- 
presses the sovereign will so long as it acts within its own juris- 
diction. 

Th Positivists 

The ideas concerning the state and sovereignty as outlined 
above may be called the “orthodox” theory of the state. The 
doctrine of sovereignty was set forth in classic form by Jean 
Bodin (1530-1596), who was enunciating a legal theory suited to 
the developing French monarchy of his time. His king was 
“sovereign.” The theory was further developed by John Austin, 
an Englishman (1790-1859), and has since been refined by other 
writers. Thinkers of this school are usually referred to as the 
“analytical jurists.” They study die state from a legal or juris- 
tic angle and regard it as the source of law. Sometimes they arc 
called “positivists,” since they conceive of law as existing by 
positive command of the sovereign, and not as a historical 
growth or as existent without an affirmative order. 

It IS not to be assumed, however, that diese ideas have gone 
undisputed. They have been questioned from many points of 
view. The idea that law can come into being only by command 
of the sovereign has been questioned as not describing the true 
condition of affairs. The common law, for instance, has not 
been enacted by a legislature, but has been developed as custom 
and applied by the courts. This problem of customary law was 
dealt with by Bodin himself, who pointed out that custom ex- 
isted as law only with the sanction of the sovereign. Thus, 
when the courts apply the principles of the common law, the sov- 
ereign is in effect commanding them. It is not necessary that a 
law be formulated by the legislature. Law may be, and is, made 
by other organs of government, of which the courts are one. 
When the courts apply the common law, the sovereign speaks. 
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Some of the most strenuous objections to this theory of the 
origin of law are made by the mternational lawyers. Obviously, 
if law can be made only by command from a sovereign, the 
phrase “international law” is a contradiction of terms, for if it 
is international, it is not law, and if it is law, it is not interna- 
tional. It IS pointed out that international law does in fact have 
binding force, that it is recognized and applied by modern na- 
tions, and that it has all the characteristics of law. 

The reply of the adherents of the doctrine of sovereignty is 
that the mere fact that international law is not truly a world 
law, enacted by a world sovereign, does not lower its dignity as 
possessing a moral binding force. Moreover, they recognize in- 
ternational law as true law when applied by the courts of any 
one country, for it then becomes the municipal or national law of 
that country. It is as much the law of that country as is the 
common law. Thus, international law takes its place beside the 
common law as customs or agreements enforced by the courts. 
In this sense it is, however, municipal rather than international 
law. It IS international law in the sense drat its subject matter 
IS international, but its force is derived from the fact that it is 
adopted as the municipal law of a particular country and not 
from any other source. A true world law upon international 
matters could not exist, under this “orthodox” theory, unless 
there were a world sovereign, in which case all existmg sover- 
eignties would disappear. 

One objection to the theory of sovereignty has been that it 
magnifies the state into an all-powerful body, giving it dictatorial 
powers and subjecting subordinate bodies and individuals to its 
jupreme will. As such, it is said to be _dangerQUs.4o liberty. It 
IS true that the sovereign of the early writers was a personal sov- 
ereign, and that the doctrme set forth by its earlier exponents 
did envisage an all-powerful ruler. When, however, the doc- 
trine IS developed as outlmed above, reducing sovereignty merely 
to the distinguishing attribute of a state that must be assumed to 
be supreme, it can hardly be said to have an ominous aspect. 
In fact, this view of the state meets with the contrary objection 
that It IS so innocuous as to be meaningless. However, it does 
seem to furnish a logical explanation of the phenomena of the 
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state, and no substitute has yet been offered that has met with 
general acceptance. 

The Pluralists 

One school of thought that has found fault with the doctrine 
of sovereignty is known as pluralism. One of the outstanding 
pluralistic writers is Harold J. Laski. The pluralists deny tliat 
any single entity is in actual life supreme. They point out that 
the individual owes loyalty to many different authorities each in 
its own sphere, tliat he has not only a loyalty to the state in po- 
litical matters but a loyalty to his church in religious matters, a 
loyalty to his family m matters pertaining to it, a loyalty to his 
labor union in certain economic relationships, a loyalty to the 
neighbors in his block perhaps in other respects. The pluralists 
believe that the concept of a single sovereignty supreme in all 
aspects of life does not describe die actual facts of our modern 
complex society. They are also suspicious of the purposes diat 
may lie behind die concept of sovereignty, since it implies a su- 
preme authority that may trample out all subordinate organiza- 
tions and individuals. They appear also to question the su- 
premacy of die political state, when economic and social organi- 
zations may be equally important. 

The pluralists have emphasized the conflicts in our obligations 
to various associations. However, in determining the jurisdic- 
tions of these associations and in settling conflicts between them. 
It seems that there must be some authority above them. In fact, 
the pluralists themselves have found it necessary, when they for- 
mulated a constructive theory, to retain the state as an ultimate 
authority. When they do this, the system seems to oflfer no es- 
sential difference from that of the analytical jurists, for the latter 
do not claim for the state anything more than ultimate authority. 
So far as the pluralists have made an actual contribution to polit- 
ical thought. It appears to be rather in their emphasis upon the 
many-sidedness of modern life. They object to the concept of 
sovereignty because they believe that it serves no useful purpose 
in a complex society. However, their doctrines appear to bear 
more upon the organization of government than upon the theory 
of the state, and lead to the conclusion that our governmental 
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system should recognize a large degree of independence upon the 
part of subordinate economic and social groups. They seem to 
be closely related to the theories of such schools of thought as 
guild socialism, which would organize the governmental system 
upon functional Imes. These schools of thought will be dis- 
cussed later. 

Tbe Idealists 

At the other extreme from pluralism is the idealistic theory, 
developed particularly m Germany. The philosopher Hegel 
(1770-1831) enunciated an idealistic theory in which the state 
was exalted as the embodiment of freedom, in which alone the 
individual attained his complete development. The state was 
“the march of God in the world.” This mystical theory is by no 
means easy to understand, but certamly it elevates the state to a 
position of transcendent importance, identifying the individual 
with its ends. 


The Tight of the State to Exist 

Not only are there conflictmg ideas upon the nature of the 
state but also there have been many theories concernmg the right 
of the state to exist. One of the oldest doctrines is that of di- 
vine origin, holding that the state is an institution created by 
God. Sometimes it has been argued that a particular govern- 
ment or dynasty was set up by divinity. Under such claims, 
rulers may call for obedience on the ground that their rule pos- 
sesses, directly or indirectly, the sanction of the Deity. 

The Contract Theory 

Another theory bases the state or its government upon con- 
tract. This justification for the existence of the state was prev- 
alent at the time of the American Revolution, and our Declara- 
tion of Independence was one of its products. 

Most of the philosophers of the contract theory begin with a 
state of nature in which man either actually at one time existed 
or in which we must assume he existed. He then left the state 
of nature through a contract, usually spoken of as the social con- 
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tract, by which a governing authority was set up. The state, 
therefore, owes its existence to the agreement of those who are 
subject to it. The justification for rulership is the consent of 
the governed. The various exponents of the contract theory 
were by no means united upon details, however. The differences 
appear mainly in the assumptions they made concerning condi- 
tions in the state of nature, in the terms of the contract which 
set up the state, and m the conclusions which they drew from 
these premises. 

Thomas Hobbes (1588-1679) assumed that man in a state of 
nature was selfish, aggressive, and brutal. Since all men were 
striving for power over others, and since all men are substan- 
tially equal, there was constant warfare. Coming finally to real- 
ize the uselessness of this conflict, they entered into a contract m 
which they surrendered all their rights to one man, die sover- 
eign. Therefore, the people were absolutely subject to the sov- 
ereign. He could do them no legal wrong, for all their rights 
were vested in him. Hobbes’ doctrine, despite his assumption 
of the equality of men, led to absolutism in government. 

However, in most instances the social contract theory was used 
in support of freedom as opposed to absolutism. A philosopher 
whose doctrines were influential upon the men of our own Revo- 
lution was John Locke (1632-1704). Man in Locke’s state of 
nature was not the aggressive brute pictured by Hobbes. On 
the contrary, life in the state of nature was primarily one of 
peace, freedom, and good will, although eventually, to prevent 
violations of that peace and order, men did voluntarily leave it 
for a life in political society. Locke also differed from Hobbes 
in holding diat in the state of nature there was a law of nature 
which was binding upon men. This law forbade any person to 
take another’s life, liberty, or property arbitrarily. Everyone in 
the state of nature could enforce the provisions of natural law, 
preventing violations of that law and punishing transgressions. 
From these differences between Locke and Hobbes there pro- 
ceeded differences in the terms of the social contract by which 
men left the state of nature for that of political society. In it, 
according to Locke, each man merely surrendered to the com- 
monwealth the rights that he had possessed of enforcing the laws 
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of nature. Since no man had ever possessed the right arbitrarily 
to take another’s life, liberty, or property, the king or legislature 
had no such right. No man could contract away a power he 
himself did not possess, and the commonwealth had no powers 
other than those granted m the contract. From this doctrme 
proceeded Locke’s theory of revolution. 

If the governing authority departs from the terms of the con- 
tract and takes the life, liberty, or property of citizens arbitra- 
rily, then the governmg authority itself has broken the contract, 
releasmg the people from the obligation of obedience, and they 
may overthrow the existing governors. Locke did not hold revo- 
lution to be justified by a smgle isolated mstance of violation, 
but “if a long train of abuses, prevarications and artifices” 
showed a continuing purpose to encroach upon the rights of sub- 
jects, revolution was held to be both legal and proper. Locke 
was the philosopher of revolution. His mfluence is shown in 
our own Declaration of Independence, which restated the doc- 
trine that government should be based upon the consent of the 
governed and listed “a long train of abuses and usurpations,” 
which were offered in justification for revolt. 

Other adherents of the social contract theory assumed still 
other characteristics for men in the state of nature, different 
terms in the contract, and different theories concerning the pow- 
ers of governing authorities. Montesquieu (1689-1755) held 
that man in the state of nature was timid, apprehensive, con- 
scious of his own weakness. But two men retreating in fear 
from one another would each note that the other was frightened. 
This would give courage to each and they would return and en- 
ter into association. 

Jean Jacques Rousseau (1712-1778), most famous of all the 
philosophers of the contract doctrine, is supposed to have been 
influential in preparing the minds of Frenchmen for their great 
revolution. Rousseau’s natural man was happy. The social 
contract was entered mto in order to secure the benefit of collec- 
tive action in combating obstacles to the continuance of that 
happy state. The contract set up an all-powerful sovereignty to 
which all individual rights were surrendered. However, Rous- 
seau preserved the liberties of the people through his concept of 
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the “general will.” Sovereignty could express itself only 
through this “general will,” which was not the will of each indi- 
vidual according to his own interests but his will as a citizen. 
It was not a majority or even a unanimity of individual wills, 
but was the will of the state as a unit. The recalcitrant person 
who was compelled to follow the general will against his own in- 
dividual will was merely being compelled to follow his will as a 
citizen. Through tins concept Rousseau was enabled to erect an 
omnipotent sovereign without actual loss of individual rights. 
We are “forced to be free.” His concept may not be convinc- 
ing or even entirely comprehensible, but it served its purpose. 

The validity of the social contract theory is not now accepted. 
No one believes in the state of nature either as a historical fact 
or as a condition that need be assumed in order to construct a 
valid philosophy. Little is said now of the “natural rights” of 
man. However, the social contract theory lent its support to the 
democratic idea that government should be based upon the con- 
sent of the governed, and in some of its forms became a power- 
ful weapon in the hands of the opponents of absolutism. It 
played a prominent part in eighteenth-century revolutionary 
movements. 


UuUtananism 

One of the chief critics of the contract theory was Jeremy 
Bentham (1748-1832). Bcntham held that the social contract 
was a fiction, perhaps once serving a useful purpose, but not 
needed at the present time. He saw no necessity for assuming 
the existence of a broken contract in order to justify resistance 
to arbitrary rule. If the existing governmental authority was 
acting m such a way as to lead to harmful results, there was a 
right of revolution that needed for its justification no legalistic 
theory of a broken contract. Revolt against the existing gov- 
ernment was justifiable if “the probable mischief of resisting it 
would be less than the probable mischief of submitting to it.” 
This is an application of the principle of “utilitarianism” or of 
the greatest good for the greatest number, a principle which 
Bentham developed so thoroughly that it is usually associated 
with his name, although he was not its originator. It offers a 
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justification for good government without the interposition either 
of a contract or of a command from Deity. Bentham’s idea of 
the origin of the state was similarly direct. He said that a po- 
litical society came into being when a people got into the habit 
of obedience to a particular governmental system. He did not 
attempt to specify the particular moment when tlie state began 
to exist but suggested for this the time when the names of ofl&ces 
came into existence. 


Anarchism 

One school of philosophers questions entirely the right of the 
state to exist, or more strictly, it questions the validity of all 
forms of coercion. William Godwin (1756-1836) is sometimes 
called the first modern anarchist. Other prominent anarchists 
have been Michael Bakunin (1814-1876), Prince Peter Kropot- 
kin (1842-1921), and perhaps best known of all. Count Leo Tol- 
stoi (1828-1910), whose philosophy is sometimes characterized 
as “Christian anarchism.” The anarchist revolts at our present 
organization of society, which he feels is based upon the lowest 
human instincts. We work because otherwise we would starve. 
We obey the law because violations would be punished. We 
are subjected to the control of the state without reference to our 
own desires. Existing society is based upon compulsion and 
fear, and it does not appeal to our highest instincts. The anar- 
chist proposes to rely upon man’s sense of right and love of his 
fellow man. 

Some anarchists have tried to picture a scheme of things in 
which no one is compelled to be a member of a state. The old 
large-scale states, they believe, would disappear automatically 
and in their place there would be numerous societies, each occu- 
pying a small area. No one would be compelled to become a 
member of such a society but, as a matter of fact, everyone 
would desire to join with others in associations for mutual help- 
fulness. Even within societies there would be no compulsion, 
but each individual would seek that place in which he could do 
the most good. 

Most anarchists would abolish private property. With no 
compulsion to work everyone would nevertheless desire to per- 
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form his share in the common economic life. With no laws to 
obey everyone would nevertheless fit himself into the plan of 
society without complaint. The anarchist would substitute the 
desire to serve for the base instinct of fear, and brotherly love or 
intelligent self-interest for force and coercion. He believes that 
much of what we call crime is a revolt against an unjust eco- 
nomic and social system, and that most of our misery is of our 
own creation, brought about through a society that is based upon 
fear. Some anarchists have held that men are inherently good, 
that we have evidence that individuals do make sacrifices for 
humanity, and that a society can be formed upon the principles 
of brotherly love. Others have pointed out that intelligent self- 
interest would be sufficient to render a man a useful member of 
a noncoercive society. Some anarchists have proposed violence 
as a necessary step m the overthrow of the present order. On 
the other hand, Tolstoi opposed all violence, although he did ad- 
vocate a passive resistance, such as the nonpayment of taxes. 
Violence is by no means a necessary tenet of philosophical anar- 
chism, and in any case it is advocated only in die intermediate 
and purely temporary stage in which existing society is being 
overthrown. In its basic principles anarchism is the mildest and 
most pacific of all political philosophies, for it places supreme 
faith in human goodness or in human intelligence, and its chief 
tenet is the abolition of every form of compulsion. 

Idealism 

Contrasting with anarchism is the idealistic theory of the 
state, already discussed,^ which not only justifies the existence 
of the state but exalts it as the one entity in which personality 
attains its fullness. 


Forms of Government 

The form of government to be assumed by the state has been 
a subject for debate as long as men have been free to reflect 
upon governmental problems. Aristotle discussed the relative 
merits of government by one, by the few, and by the many; and 


^ See p 9 
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criticism of existing forms of government have appeared from 
time to time. The present age has been by no means lackmg in 
radical attacks upon the prevailmg organization. These attacks 
are for the most part the product of our industrial age. Some of 
them, such as orthodox socialism and syndicalism, involve prole- 
tarian philosophies, and would set up a rule of the proletariat or 
working classes. Some, such as guild socialism, are pluralistic 
and would permit each great mdustry to provide its own govern- 
ment, reducmg the scope of the political state or entirely abolish- 
mg It. Italian fascism is in part a reaction against Russian so- 
cialism but has borrowed considerably from pluralistic philoso- 
phies. 

Communism 

The most influential of these radical philosophies is socialism. 
There had been socialists before Karl Marx began his work. 
The “utopian socialists,” for example, had proposed the setting 
up of model cooperative communities in which poverty and want 
would not exist. It is “proletarian” socialism, however, that led 
the way in the great modern socialist movement. Karl Marx 
(1818-1883) regarded as the founder of this “proletarian” or 
“scientific” socialism, although some of the credit should go to 
his colleague Friedrich Engels (1820-1895) Ferdinand 

Lassalle (1815-1864). All three were Germans, Marx and Las- 
salle being of Jewish descent. 

The two best-known writings of Marx are the Manifest der 
Kommumsten or the Communist Manifesto, drawn up with the 
assistance of Engels, and Das Kapital: Kriti\ der politischen 
Oe\onomte or Capital: A Critique of Politiccd Economy. The 
latter. Das Kapital, has been called the “Bible” of socialism. 

The whole Marxian philosophy leads to the conclusion that 
the modern capitalistic system is destined to fall and be suc- 
ceeded by the rulership of the proletariat, and that the workers 
are justified in striving toward that end. 

His doctrine centered around a theory of value, a theory of 
wages, and a philosophy of history. His theory of value was 
that the market value of any article lay in the labor that had 
been put into it, the total labor that had been necessary in its 
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production from the extraction of raw materials from the earth 
to Its final emergence as a finished product. His theory in this 
respect was not very different from that of many early econo- 
mists. His theory of wages was that the wages of workmen will 
necessarily remain at a bare subsistence level. This theory also 
did not differ from that of some early orthodox economists. 
From the two, Marx developed m detail the theory of surplus 
value, which is the difference between the wages paid and the 
sale value of an article. This surplus is absorbed by the capital- 
ist although he has contributed no labor to the production of the 
article. Marx’s philosophy of history lay in the theory of eco- 
nomic determinism, that is, that it is the play of economic forces 
that gives to each age its distinct characteristics. Each age has 
economic classes with conflicting interests, and the nature of the 
classes and the form taken by tlie conflict give to that age its 
characteristics. The opposing classes are in constant process of 
change. 

In the present age, Marx found two classes, the capitalists and 
die workers, between whom diere must be conflict. In this con- 
flict capital is destined to be defeated. He believed that there is 
a tendency in capital toward greater and greater concentration. 
This necessarily leads to the concentration of laborers, who will 
develop a class consciousness, and in the end they will replace 
the capitalists in power. Thus, the fall of the capitalistic class 
is inevitable. At the same time Marx advocated revolutionary 
tactics on the part of labor to bring about that desirable end. 
After the workers had established themselves in power, they 
would begin the process of transferring capital from private to 
public ownership. This process would be continued gradually 
until all capital had been socialized. It will be noted that this 
doctrine of Marx contemplated the revolution as the first step, 
establishing the supremacy of the proletariat, and after this, so- 
cialization of capital. However, Marx appears not to have been 
opposed to measures that would alleviate the condition of work- 
ers or otherwise encroach upon the position of capital even be- 
fore the revolution had occurred. 

Marx contemplated not only a socialization of production but 
also a socialization of consumption, a state in which workers 
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would be rewarded according to their abilities and needs and 
not merely according to the existing conception of wages as fixed 
by the play of supply and demand. This ideal state, however, 
was reserved for the time when men were fully imbued with the 
idealism of communistic philosophy. 

The followers of Marx have not been entirely united upon 
policies. Marx’s ideas have had a tremendous influence upon 
the progress of events since his time. It was only natural, how- 
ever, that divisions should develop m the growing socialist ranks. 
The question of “state socialism” was the cause of one such di- 
vision. The strict adherents of Marx held that the revolution 
should come first and the socialization of capital later. Others 
were willing to cooperate in the extension by the existing states 
of governmental ownership of various mdustries such as railroads 
and telegraph systems and in measures for the benefit of the 
workingman. To orthodox Marxians this “state socialism” does 
not necessarily lead to true socialism, for the existing states are 
not controlled by the proletariat. Only when the workers are in 
power can the socialization of capital lead to a truly socialistic 
state. 

An excellent sample of the more moderate type of socialism 
appeared in England in the Fabian Society, which was organized 
in 1884. It has included in its membership such intellectuals as 
George Bernard Shaw, H. G. Wells, Sidney Webb, Graham Wal- 
las, Harold J. Laski, and J. Ramsay MacDonald. Abandoning 
the Marxian theory of value, the Fabians hold value to be the 
product of society and therefore propose to return to society 
that which it has created. They would transfer all means of 
production to the state. They do not, as does Marx, advocate 
the supremacy of a single class, the workers. Instead, they pro- 
pose to retain the present state with a justly representative sys- 
tem of government. They do not advocate revolutionary meth- 
ods. The Fabians propose to follow the slow, patient method of 
gradual socialization rather than rush into revolution. They 
have been very successful in using their mfluence in aid of the 
government ownership of public utilities, heavy taxes on inher- 
ited and “unearned” wealth, and measures to alleviate the condi- 
tion of the workingman. 
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Other socialistic groups have rejected some of the doctrines of 
Marx, such as his theory of value, "while still adhering to his 
basic conclusions. The general tendency of these groups is to- 
ward greater moderation. They show a willingness to be satis- 
fied for the present with the gradual absorption by the state of 
public utilides, taking them over company by company as the 
occasion arises, and in lieu of this may even lend support to gov- 
ernmental regulation of privately owned and operated businesses, 
and to laws designed to ameliorate the condition of workers. In 
fact, the immediate aims of some groups of socialists are little 
different from those of “liberals” in politics, although their ulti- 
mate objectives are different, for the socialist is looking toward 
the final socialization of all capital even though the steps to that 
end are taken slowly. 

In Soviet Russia a practical experiment in socialism along 
Marxian lines is being tried out. It followed closely the Marx- 
ian sequence, for revolution came first, then the supremacy of 
the proletariat was attained, and the process of socialization fol- 
lowed. However, it is interesting to note that Russia was not 
such a highly industrialized country as to be ripe for revolution 
according to the Marxian theory. The Russian communists are 
followers of the orthodox Marxian ideal. It is true that tliey 
have found it expedient to make some concessions to private 
ownership, but tlieir devotion to the socialist ideal is retained 
throughout all changes. Organized propaganda managed by 
skillful publicists has been directed at every element in the pop- 
ulation. Earnest efforts to improve die economic condition of 
the country are being made, and projects designed to improve 
the material well-being of the people have been initiated. On 
the other hand, opposition is cruelly extinguished and individual 
thmking except along communist lines is crushed. Religion is 
discouraged, and liberty of thought and of action, except within 
the limits of Marxian ideals, does not exist. Regarding the Rus- 
sian revolution as merely the prelude to a world revolution and 
the overthrow of the capitalistic system, the communists have 
carried their propaganda mto other countries. In some in- 
stances this has produced violent reactions. Italian and German 
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fascism are m part countermovements agamst the spread of com- 
munism. 


Syndicalism 

Bearing some resemblance to socialism is syndicalism. The 
term “syndicalism” comes from the French syndicat, or labor 
union. Syndicalism, a French movement, is more a philosophy 
of action than a closely reasoned system. Syndicalism, under 
the leadership of men like Georges Sorel (1847-1922), who is 
best known for his Reflections on Violence, placed the emphasis 
on the revolutionary phase in which the proletariat would de- 
stroy existing capitalistic society, and had less to say of the or- 
ganization that was to follow. It advocated “sabotage,” a word 
that had reference to the workman’s wooden shoe, possibly with 
the idea that the wooden shoe could be thrown into machinery 
and destroy the latter’s usefulness. The general strike of all 
workmen was proposed as a means of destroying existmg society. 
As to what should be done after the capitalistic system had been 
destroyed, the syndicalist theory was somewhat vague. Appar- 
ently, however, the state was to disappear and m its place would 
be the organizations of workmen. These bodies would control 
the new society. Courts, as we know them, and prisons would 
disappear, for it was assumed that m the new order they would 
not be needed. However, later syndicalist theories are less revo- 
lutionary and describe a society m which industry is controlled 
jointly by owners and workers, or by the public (the owners), 
the workers, and the consumers, in publicly owned enterprises. 
The state is retained in attenuated form. 

Guild Socialism 

The guild socialist movement was an English product of the 
first quarter of the present century. It was based upon the idea 
that property had a social rather than a private function to per- 
form, and upon objections to the mmute division of labor and 
the machine system, which convert the workman into a mere 
puncher of holes or a tightener of bolts rather than a skilled 
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craftsman. The guild socialist looked back for guidance to the 
medieval guild system, which produced master craftsmen who 
could take pride in their products, and which gave to the various 
crafts the control of matters relating to production and distribu- 
tion. On the political side they believed that democracy in the 
modern state was not truly representative, since a member of a 
legislative body might be chosen for his opinions upon some one 
problem, such as foreign affairs, and yet cast his vote upon a 
variety of other matters upon which he had no actual mandate 
from the people. 

The guild socialists proposed the organization of society ac- 
cording to economic and social functions. All persons who were 
of the same occupation — ^manual, professional, or otherwise — or 
who were members of any group supplying a social need, were to 
constitute a unit or guild, with powers of self-government in tine 
performance of the functions upon which the unit was based. 
Even consumers were to be organized into consumer units. 
There would be local units controlling local matters for a partic- 
ular industry, and these would be combined into a national unit 
which would have power to decide upon matters of general 
interest, including perhaps those of fixing prices and of determin- 
ing tlie size of the annual output for the industry. Each asso- 
ciation would have the power to levy enforced contributions or 
taxes upon its membership. While guild socialism did not nec- 
essarily propose to abolish private ownership, it did involve an 
encroachment by the workers upon the control of industry. 
Guild socialism would not abolish the state. The state would be 
retained to perform functions of general concern and to settle 
questions of jurisdiction between guilds. At times, guild social- 
ists regarded the state as a kind of consumers’ guild, represent- 
ing the public as consumers. 

While guild socialism as a separate movement appears to have 
subsided, certain features of its philosophy have appeared re- 
cently. The so-called “corporative state” of Italian fascism 
bears some resemblance to guild socialism, as it does also to the 
later forms of syndicalism. Under the “New Deal” m the 
United States, members of a single economic group have been 
given certain powers in relation to their own problems. Under 
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the codes of the National Recovery Act, each industry, under 
governmental supervision, could lay down regulations for itself, 
and code authorities were set up in which representatives of an 
industry had much to say upon the activities of its members.^ 
Under the Agricultural Adjustment Act, groups of farmers were 
given an opportunity to vote upon crop limitation programs.® 

Fascism 

Italian fascism, viewed superficially at least, shows the influ- 
ence of syndicalist and guild sociahst ideas. The “corporative 
state” of the fascists refers to the organization of the country 
mto functional groups. Thus the Italian state is composed 
rather of groups than of individuals. These groups are prima- 
rily economic in nature. Each has certain powers in relation 
to its own members and the right to cooperate with other groups. 
For instance, in certain industries the workers and employers 
each constitute a group or “syndicate,” and between themselves 
may enter into agreements concerning wages. Disagreements 
are settled by a government labor court. While workers’ and 
employers’ syndicates are organized separately, there are also a 
number of joint corporations which include representatives of 
both employers and workers, and which attempt to settle prob- 
lems arising between employers and workers in any mdustry. 
Over all is the National Council of Corporations, containing rep- 
resentatives of employers, workers, and the public. It is pre- 
sided over by the Minister of Corporations. All decrees affect- 
ing the economic life of Italy must be approved by the National 
Council of Corporations. As a matter of fact, however, the Fas- 
cist party names the officers and representatives of the various 
syndicates and controls the National Council of Corporations. 
The Fascist Grand Council is the actual ruling body of Italy. 

Accompanying the corporative principle is that of the “fotah- 
tarian state.” This has reference to the superiority of the ends 
of the nation to the private desires of any individual or group 
within it. Nothing may take precedence over the state. It is 
entitled to every devotion, and no sacrifice is too great to be 

®See p 623 

® See p 725 
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made for it. Every action and thought of the individual should 
be oriented to the greatness and glory of the nation. This con- 
stitutes the totalitarian state. 

Fascism does not abolish private property. Hoivever, owner- 
ship may not be exercised to the detriment of the nation. It is 
subject to regulation for the good of the whole. 

The fascist state borrows somewhat from syndicalism and 
guild socialism m its corporative principle. Its use of violence 
to attain its ends has something of the flavor of syndicalism and 
of Marxism. Its totalitarian principle seems to be related to the 
mystical Hegelian view, which elevates the state into something 
superior to the individuals of which it is composed. Practically, 
it constitutes a unifying influence in a country in which the na- 
tional principle has not been long established. In it, however, 
the individual is submerged, and liberty, as it is known in demo- 
cratic countries, does not exist. The press is muzzled and free 
speech is not permitted. As in Russia, much reliance is placed 
upon propaganda. While fascism presumes to be a bulwark 
against communism, an outsider sees much in common between 
the two philosophies as actually practiced by their devotees. 

The Changing Order 

It is evident from this survey that there is a tendency to ques- 
tion the capacity of the large-scale state to order effectively the 
many and complicated relationships of modern society. Just as, 
in the past, geographical subdivisions were given jurisdiction 
over matters of local interest, there have been some tentative 
steps taken in a few countries toward giving to functional sub- 
divisions a measure of control over matters pertaining to them- 
selves. The outstanding example of a practical experiment in 
this direction is the corporative phase of Italian fascism. The 
pluralists have given aid to these experiments through their at- 
tack on the doctrine of sovereignty. 

Along with the growth of this functional idea there has been 
a decline in the powers of geographical subdivisions. There has 
been a tendency toward concentration of power in the hands of 
central governments and the elevation of duty to the state as a 
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whole into something of almost fanatic devotion. Together with 
this, there has been a tendency to concentrate the powers of the 
central government mto one, or very few, hands. Communist 
Russia, fascist Italy, and National Socialist Germany, while pro- 
claiming divergent doctrines, show a strikmg similarity in their 
dictatorships and in the methods by which the dictators maintain 
themselves in power. 

A further tendency in political and economic philosophy is the 
growth of proletarian ideas. Particularly in Marxian socialism 
and m syndicalism, the capitalistic system has been attacked, 
and the supremacy of the proletariat proclaimed in its stead. 

Incidental to these new theories, the representative system has 
suffered. Even where the forms of representative government 
are retained in the new dictatorships, the parliaments have been 
constituted on an altered basis. Organized m Russia upon a 
series of workers’ councils, and in Italy upon the functional cor- 
porative organization, new ideas of representation have been 
evolved. 

A moderate expression of altered ideas concerning representa- 
tion IS found even in those countries that have not changed their 
fundamental structure. Proportional representation,^ while not 
necessitating a functional setup, nevertheless does permit an ar- 
rangement of parties upon a functional basis and encourages the 
formation of groups with similar interests. Thus, proportional 
representation permits, although it does not require, a functional 
grouping in the electorate. 

Individuahsm 

Even the most cursory survey of recent history shows a tend- 
ency for government to assume a larger and larger sphere. 
Eighteenth-century liberals believed in limiting government to as 
few functions as possible. There were several reasons for this. 
In the first place, the governments were undemocratic. They 
were controlled by a very small part of the population. Addi- 
tions to the activities of government were, therefore, additions to 
the influence of a small number of powerful men. It is true 


* See p 327, 
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also that when the governments of that period went beyond the 
mere police functions, they were likely to indulge in pernicious 
regulations. In the economic field, such regulations took the 
form of the mercantile system, which was based upon the as- 
sumption that the well-being of a country was dependent upon 
the retention of its supply of gold. Governments, therefore, ex- 
erted dieir efforts toward increasing exports and keeping imports * 
down to needed raw materials, tlms hoping to increase their gold 
supplies through the receipts arising from the excess of exports 
over imports. It was m 1776 that Adam Smith (1723-1790) 
published his Inquiry into the Nature and Causes of the Wealth 
of Nations, which did so much to disclose the weaknesses of the 
mercantilist theories. Other activities of government, objection- 
able to liberals, took the form of regulatory taxes and restrictions 
upon freedom of speech and religion. 

The revolt against economic restrictions was developed into 
the doctrine of laissez faire, that is, a policy of letting things 
alone. It was believed that if trade were left free from political 
restrictions, the economic laws of supply and demand would 
bring about a proper balance between production and consump- 
tion According to this theory, the price of any kind of goods 
is determined by the relation between the vsupply of those goods 
and the demand for them. When the supply is small and the 
demand large, the price will be high, for there will be propor- 
tionately more bidders and competition among bidders will run 
up the price. When the supply is large and demand small, the 
price will decline. At the same time, if profits become low, pr6- 
duction will be reduced. The persons to withdraw from produc- 
tion will be those whose facilities are tire least favorable, for 
they will be making the lowest profit. On the other hand, when 
pnees are high, other producers will enter the field in order to 
share in the high profits, but since they will add to the supply, a 
decline in price will set in. As a result of these forces, there is 
a tendency for prices to come to an equilibrium. The policy of 
laissez faire would leave the economic world free from govern- 
mental restrictions, thus allowing the unhampered play of “nat- 
ural" forces. To a very considerable extent it represented a re- 
action from the unsound regulations of the mercantilist period. 
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The closing half of the eighteenth century witnessed the begin- 
ning of the great Industrial Revolution, which put the policy of 
laissez faire to a severe test. The spinning jenny was developed • 
in the 1760’s and was quickly followed by other mechanical in- 
ventions, mcludmg a steam engme capable of practical applica- 
tion in industry. The old system of hand labor carried on by 
small numbers of craftsmen in small establishments, perhaps a 
single master with a few journeymen and apprentices v/orking to- 
gether in a close personal and family-like relationship, disap- 
peared. In Its place there arose the “factory system,” under 
which workers were brought together m large establishments. 
These workers were not the craftsmen who had produced the 
manufactured articles before the age of machinery. Instead, 
they were comparatively unskilled laborers who learned with 
only a brief training to perform the simple operations required 
in machine manufacture. Women and children were satisfac- 
tory for the purpose. Easily trained, they were easily replaced. 
Wages fell to a bare subsistence level, long hours were the rule, 
and factory conditions were insanitary and unsafe. 

Sympathetic and socially minded men proposed legislation to 
place some limits upon these conditions. More reasonable hours 
and more satisfactory physical surroundings appeared to be 
called for by the common rules of humanity, and since no ameh- 
oration of conditions could be expected from the factory owners, 
the remedy was legislation. This was a departure from laissez 
faire, and met with the opposition of the adherents of that doc- 
trine. However, factory legislation was enacted and as tlie cen- 
tury advanced was made more severe and more inclusive. Each 
step was fought by the factory owners. The political theory 
which developed in opposition to the mcreasing activity of gov- 
ernment limited the proper sphere of the state severely to police 
functions. Even the biological doctrines were called upon m de- 
fense of the old order. It was admitted that there was distress 
among workers, but it was pointed out that there is suffering 
everywhere in nature. This suffering is a part of the develop- 
ment of living organisms, for while many are destroyed, the fit- 
test individuals survive. Thus, the race is improved. Suffering 
among workers is regrettable, but it is part of the development of 
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the race. To impede this “natural” process is to oppose the dic- 
tates of nature itself. Thus, human distress became one of the 
natural “laws.” The essential elements of this theory were de- 
veloped by Herbert Spencer in his Social Statics, which was 
published in 1850, nearly a decade before Darwin’s Origin of 
Species. 

It IS a curious fact that the doctrine of laisscz faire, originally 
a weapon of liberalism, became the instrument of reactionary 
factory owners. Freedom from legislation is now a doctrine of 
conservatism. It is the liberal today who invokes the aid of 
government in the control of industry, and it is the conservative 
who believes in freedom from regulation. 

Government m the M.odern State 

At the present time there are no true adherents of the doctrine 
of laissez faire. Even the most conservative accept the govern- 
ment ownership and operation of the postal system, sujiport laws 
designed to render conditions in factories less dangerous, and be- 
lieve in the governmental regulation of public utilities. There 
are, however, differences concerning the extent to which regula- 
tion should go. Those who stress the weaknesses of industry 
and have great faith in the capacity of government to control the 
economic processes intelligently and fairly, would greatly extend 
the activities of government, while others who doubt the efficacy 
of the political process and who have greater faith in the ability 
of industry and commerce to correct deficiencies without the aid 
of laws, prefer to go slowly with the extension of governmental 
control. 

The schools of drought extend all the way from anarchism, 
which would abolish government or, at least, compulsion, to com- 
munism, which would carry government into the most detailed 
regulation of every phase of production and consumption, and 
therefore into a close regulation of private life. It should be 
noted, however, that the difference between anarchism and 
communism is not so great as appears on the surface. For while 
anarchism denies the authority of the state, it does assume a so- 
ciety which is bound together just as surely by the ties of broth- 
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erly love as any disciple of Marx would bind it by law. The 
anarchist does not usually picture man m a state of isolation, 
running loose in the woods. The society of the anarchist is 
little different from that of the most advanced socialists, except 
m the one respect that the element of compulsion is replaced by 
other ties. Anarchists are likely to envision a society that is en- 
tirely communistic, with the single distinguishing characteristic 
of the absence of compulsion. 

The philosophy that reduced the state to its lowest terms was 
that of the eighteenth- and nineteenth-century mdividualists. 
To them, government was inherently bad. It existed merely be- 
cause of the wickedness of men, and as men improved in moral 
caliber, government would be reduced until eventually it would 
not be needed. In a sense the individualists were anarchists 
who were not willing to rely entirely upon human goodness. 
The state was needed, but its functions were those of a police 
nature, the protection of life, liberty, and property, and the 
greatest of these appears to have been property. 

The socialists do not look upon the state as a mere policing 
body. The moderate socialists would turn over to the state by 
a gradual process the most important industries, especially the 
public utilities, which are in fact natural monopolies. The ex- 
treme communists would abolish all private property and distrib- 
ute the products of work accordmg to need or the individual’s 
contribution to society. 

Most of us are not anarchists, individualists, or socialists, but 
our opinions come somewhere between individualism and social- 
ism. We do not accept the abstract principle of the individual- 
ists that the state should be limited to mere police functions, nor 
are we appealed to by the idealistic vision of the socialists with 
their doctrines of the inevitable conflict between capital and la- 
bor and the necessity for the socialization of capital. Instead, 
each problem is considered alone without reference to abstract 
doctrines. On die question of the public ownership and opera- 
tion of the postal system, the verdict of modern states has been 
in the affirmative. The importance of the postal system to the 
people, the fact that it operates best as a monopoly, and a belief 
that the mails should be carried at a low rate and without a 



28 


THE THEORY OF THE STATE 


primary view to profits, all lead to the conclusion that it should 
be a state enterprise On the other hand, the judgment of the 
modern world has been divided upon the question of the public 
ownership and operation of the railroads. In some countries 
railroads are state enterprises. In this country the conclusion 
has been in favor of private ownership under government rcgula- 
lon, although during the World War we had governmental opera- 
tion with private ownership. In recent years the tendency has 
been strong in the direction of government intervention in indus- 
try and business, particularly, however, in the form of regulation. 
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CHAPTER II 


The Declaration of Independence and the 
First Two Governments of the United 

States 

The DeclaraUon of Independence 

The American Revolution opened while die contract theory 
was still the accepted explanation of the origin of the state, while 
individualism, with its theory of limitations upon governmental 
powers, was a part of the philosophy of liberals, and while le- 
galized revolution as enunciated by Locke was looked upon as a 
necessary concomitant to liberty. It was only natural that in 
declaring our independence we should appeal to the world in the 
language of the day. 

The purpose of the Declaration of Independence was to pro- 
claim to the world the reasons and the justification for the sep- 
aration from Great Britam. As pomted out by Carl Becker, its 
purpose was not so much to declare independence as to present 
the justification for a separation that already had been com- 
pleted. The framers had full confidence in the rectitude of their 
position, but at the same time they realized that they would be 
stigmatized by the loyalists, by the British, and by the world 
generally as in revolt. They did not have in mmd writing the 
historical causes of the Revolution. Their immediate task was 
to make the rebellion respectable and meritorious. To do this 
they desired to create a presumption against all kings, the King 
of Great Britain in particular. 

These truths were considered self-evident: All men are created 
equal. They possess inalienable rights, among them, life, lib- 
erty, the pursuit of happiness. Governments exist for the pur- 
pose of securing these rights, and their power is derived from 

ji 
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the consent of the governed. Whenever a government becomes 
destructive of these ends die people have a right to alter or to 
abolish it and to institute a new government The framers as- 
sumed that the opposition was negligible and that the people 
stood united for the Revolution. 

Abuses and usurpations had been inflicted repeatedly and for 
so long by the King, the Declaration stated, that necessity com- 
pelled the rejection of this absolute tyianny “To prove this, 
let facts be submitted to a candid world.” There follow a score 
of general charges against the King, such as the first one: “He 
has refused his assent to laws the most wholesome and necessary 
for the public good.” The Declaration skillfully left the reader 
to fill in the facts as he saw fit. In each charge a malevolent 
motive on the part of the King was presumed. 

The Americans had exhausted peaceful means of relief. They 
had petitioned for redress in the most humble terms, sent warn- 
ings to Parliament, and made appeals to the people of fingland 
for justice and magnanimity. At last they appealed to the Su- 
preme Judge of the world for the rectitude of their intentions 
and declared their independence. 

July 4, 1776 marks the birthday of the United States, since it 
was on this day that the document embodying these propositions 
was adopted. Richard Henry Lee’s Resolution of Independence 
had been voted by the Second Continental Congress on July 2, 
and, strictly speaking, that resolution might be considered the 
declaration of independence. But early in June Congress had 
authorized a committee composed of Thomas Jefferson, John 
Adams, Benjamin Franklin, Roger Sherman, and Robert R. Liv- 
ingston to draft “The unanimous Declaration of the thirteen 
united States of America,” as it was designated in the parch- 
ment copy. This declaration, almost wholly the composition of 
Jefferson, embodied Lee’s resolution in the last paragraph. On 
July 4, 1776, Congress adopted this measure which has since be- 
come popularly known as the Declaration of Independence. It 
was signed by John Hancock as President of the Congress, and 
on July 19 the Declaration was engrossed. Under date of Aug- 
ust 2 the following entry appears in the Journal: “The Declara- 
tion of Independence being engrossed and compared at the table 
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was signed by die members.” Tins engrossed parchment is pre- 
served in a fitting shrme m the Library of Congress at Washing- 
ton. 

Th Umfed States a Member of the Society of Natzons 

The United States did not thereby become a member of the 
society of nations. In order to qualify, our country had to 
await recognition by one of the world powers, and Congress 
looked to France to perform this fnendly act. Consequently, 
Congress accredited Silas Deane, Benjamin Franklm, and Arthur 
Lee as envoys to the court at Pans, but Louis XVI refused to 
receive them. Such a reception would have meant recognition 
and also immediate war between Great Britain and France, and 
for this France was not prepared. Our envoys began unofficially 
the negotiation of the treaties of 1778 and completed the nego- 
tiations for. the treaty of amity and commerce and the treaty of 
alliance on February 6, 1778. The American negotiators were 
not ofiScially received by King Louis XVI until March 20, 1778. 
However, France chose to extend recognition by instructmg Ad- 
miral Piquet to salute the flag of Captain John Paul Jones on 
the “Ranger” in Quiberon Bay, February 13, 1778. This act 
had a retroactive effect to the date of the Declaration of Inde- 
pendence. 


The Second Continental Congress 

Since its birth the United States has lived under three goverp- 
ments, the Second Continental Congress to 1781, the government 
under the Articles of Confederation to 1789, and that under the 
present Constitution from 1789 to the present. The first as- 
sumed its authority and served as a benevolent tyranny. The 
second derived its authority from the states. Accordmg to the 
preamble of the Constitution, our present government rests upon 
the people. 

The delegates to the Second Continental Congress had assem- 
bled in May, 1775, primarily for the purpose of hstenmg to re- 
plies that might come in response to petitions sent out by the 
First Continental Congress. They found that George III had 
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refused to receive the petition sent him and in reply had dis- 
patched an army and a squadron of the navy to suppress insur- 
rection. The delegates realized that they had no power to gov- 
ern, no money, no laws, and no means of enforcing laws. But 
Lexington, Concord, and Bunker Hill made action imperative. 

The delegates assumed full control. Even before the Declara- 
tion of Independence diey raised an army and commissioned 
George Washington as commander in chief. They organized a 
navy and authorized letters of marque and reprisal and the con- 
demnation of prizes. Th^y established a post office. They had 
difficulty in procuring hard money, but had no trouble in emit- 
ting bills of credit or paper money. They declared the inde- 
pendence of the United States. They accredited diplomats to 
foreign courts and authorized the negotiation of loans and trea- 
ties. In order to provide for a stable and responsible govern- 
ment, drey drafted the Articles of Confederation and submitted 
them to the states for ratification in 1777. 

The Drafting of the Articles of Confederation 

John Dickinson of Pennsylvania had refrained from voting for 
the Declaration of Independence because he believed a stable 
government should be organized first. As chairman he sub- 
mitted the report of the committee on the Articles. At least 
three points were taken up in the Congress and argued. The 
committee proposed the apportionment of taxes among the states 
m accordance with population, but Chase of Maryland, for die 
Southerners, protested against the inclusion of white and black, 
slave and free, in the enumeration. Congress decided finally, 

I when funds were needed, to ask each state for a contribution in 
' proportion to the value of the surveyed lands. 

^ The committee proposed, secondly, to give each state delega- 
i tion one vote in Congress. Franklin felf convinced that it would 
be more fair to apportion representation according to population. 
Middleton of South Carolina moved that contributions be taken 
as the measure of representation. Congress sustained the com- 
mittee. 

The third point concerned the settlement of disputes between 
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the states, especially boundary disputes. This involved the 
claims of several states to large stretches of Western lands, 
founded in most instances upon sea-to-sea grants in Colonial char- 
ters Georgia and the Carolmas had such claims. Virgmia 
claimed not only the land to the west of her but laid claim to 
what later became Ohio, Indiana, Illinois, Wisconsm, and Michi- 
gan. The Western claims of Connecticut and Massachusetts 
overlapped partly those of Virginia and included parts of the 
present states of New York and Pennsylvania. It was agreed 
d^t Congress should be a court of last resort in all disputes be- 
tween two or more states. A system of procedure for handling 
boundary disputes was briefly sketched. 

The Articles as submitted to the states on November 15, 1777 
contained several provisions that were later incorporated in the 
Constitution. Fugitives from justice should be returned to the 
state in which the offense had been committed. Full faith and 
credit should be given in each state to the records, acts, and judi- ' 
cial proceedings of every other state. And the immunity of 
members of Congress for anything they might say m debate in 
the legislative sessions was stipulated. 

Government Under the Articles 

The frame of government was rather simple. No executive 
appeared The president of Congress was referred to as the tit- 
ular head of the United States, although he was merely the pre- 
siding officer. The committee and its secretary that supervised 
foreign affairs exercised virtually the only real executive power. 
There was no independent judiciary worthy of the name. 

Congress consisted of one house. Each state could send not 
less than two nor more than seven delegates to be chosen m such 
manner as the state legislature prescnbed, usually by the legisla- 
ture Itself. Their term was one year and they were subject to 
recall at any time. This is the^bhljr instance of the recall ever 
provided for in our national government. The salaries were 
fixed and paid by the individual states and therefore lacked uni- 
formity. Each state delegation had one vote. It required the 
votes of nine states to act upon important matters and the ap- 
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proval of the legislatures of all the thirteen states to pass an 
amendment. 

An effort was made to give Congress the power to regulate in- 
terstate and foreign commerce, but Georgia and South Carolina 
refused to approve. The Southern states, with no merchant ma- 
rine, feared that through such power they might be at the mercy 
of the Northern states. In order to provide money for the pay- 
ment of interest on the public debt, leaders of Congress urged 
the states to allow themselves to be taxed according to popula- 
tion. But Rhode Island would not, and this proposed amend- 
ment failed. Another effort to amend the Articles was made 
providing that Congress for twenty-five years should have power 
to levy import duties on liquor, sugar, tea, coffee, cocoa, molas- 
ses, and pepper. Twelve states approved, but New York held 
out m opposition because she had built up a system of import 
duties of her own. The result was that the Articles of Confed- 
eration were never amended. 

So fearful were the statesmen of that period of a strong cen- 
tral government like that of Great Britain that they wont to the 
other extreme The Articles declared that each state retained its 
sovereignty and every power and right which was nor expressly 
delegated to Congress. At the same time, it was recognized that 
the free inhabitants of each state, except paiqiers, vagabonds, 
and fugitives from justice, were entitled to all the privileges and 
immunities of free citizens m the several states. This thought 
expressed an aspiratioa toward a common interest in the league. 

Various restrictions were placed upon the states, but they 
heeded or ignored them as they pleased. No state could send or 
receive ambassadors or enter into an alliance or treaty without 
the consent of Congress. Neither could two or more states en- 
ter into a treaty, confederation, or alliance among themselves 
without the consent of Congress. Even so, Pennsylvania and 
New Jersey agreed upon the boundaries of Delaware. No state 
could levy duties that would mterfere with stipulations in trea- 
ties; but the states did so repeatedly with impunity. A state 
could not keep vessels of war or troops in time of peace except 
as Congress might permit. Yet Georgia fought a war with the 
Creeks and made a treaty with them. Pennsylvania sent troops 
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to drive the settlers from Connecticut out of the Wyoming Val- 
ley. Massachusetts raised an army and put down Shay’s rebel- 
lion. 

Congress received apparently large powers, but the modifica- 
tions were so great as to nullify them. For example, Congress 
could defray all governmental expenses from the common treas- 
ury, whose revenues should be supplied by the several states in 
proportion to the value of their surveyed lands, mcluding im- 
provements. Congress could ask but not compel the states to 
pay Aeir quotas. Therefore, Congress had to issue large 
batches of paper money, then partially repudiate the issue out- 
standing and issue anew larger amounts. Congress could declare 
war but it could not raise an army. It had to ask the states to 
furnish troops and then ask the states to provide their equipment 
and pay. Fortunately, no war occurred during this critical pe- 
riod. Acting on the states, and not on the people directly. Con- 
gress was regarded at first with mdifference and then with con- 
tempt. 

Congress could make peace, enter into treaties and alliances, 
grant letters of marque and reprisal, and appoint courts to try 
piracies and felonies committed on the high seas. Congress 
could regulate the alloy and value of com struck by its author- 
ity, but inasmuch as Congress had nothing with which to buy 
bullion, this clause carried no meaning. Congress could and did 
establish a post ofSce department. During any recess of Con- 
gress a Committee of the States, composed of one delegate from 
each state, could be designated to manage affairs. 

Six cases under the Articles of Confederation were presented 
to Congress for adjustment, all of them concerning land claims. 
However, only one case came to trial, that between Pennsylvania 
and Connecticut. Agents for the parties agreed upon seven 
members of Congress to sit as a court. The question before the 
court involved the conflicting claims of the parties to the Wyo- 
ming Valley in Pennsylvania near Wilkes-Barre. Pennsylvama 
pleaded the royal patent given by Charles II to William Penn. 
Connecticut pleaded a succession to the rights of the Plymouth 
Company, although that company had surrendered its charter in 
1635. The court decided unanimously in favor of Pennsylvania. 
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Why It Took So Long to Ratify the Articles 

Almost four years were required to obtain the ratifications of 
the states. By May, 1779, twelve of them had approved. 
Maryland held out because she had no Western lands with 
which to reward her soldiers, who had fought in the Revolution 
as valiantly as those of the states that claimed vast Western do- 
mains. Furthermore, Maryland wanted those states to cede their 
claims to the United States. New York yielded first in 1780. 
Connecticut complied also but reserved a large tract on the 
southern shore of Lake Erie in Ohio. Virginia surrendered her 
claims to land lying northwest of the Ohio River. Proud little 
Maryland held firm until she received assurance that Massachu- 
setts would surrender her claims to Western lands. On March 

1, 1781, Maryland approved the Articles. The next day, March 

2, the new government began to function. 

Leading Weaknesses of the Articles 

Congress soon found that it could not regulate interstate or 
foreign commerce, that it could not compel the states to respect 
treaty provisions nor to furnish money. Congress had no taxmg 
power. The delegates played with the idea of selling the public 
lands in the Northwest Territory, thus obtaining money for pub- 
lic needs, but this idea could not well be realized until after the 
passage of the Ordinance of 1787. By that year events had 
compelled the members of the Constitutional Convention to as- 
semble m Philadelphia. 

Whether the inability of Congress to regulate interstate and 
foreign commerce or the lack of power to tax constituted the 
greater weakness may well be debated. Historically, it was the 
former that caused steps to be taken to bring about corrections. 
Each state had its tariff and navigation laws. New York made 
elbow room for itself at the expense of Connecticut and New 
Jersey. New York provided that all foreign goods coming in 
from neighbormg states should pay the same tax as if they had 
been imported directly in a foreign vessel. Vessels other than 
open boats going to or from ports in New Jersey or Connecticut 
had to pay entrance and clearance fees in New York. New Jer- 
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sey could find no odier means of retaliation than that of levying 
a heavy tax on the site for a lighthouse which New York had 
bought at Sandy Hook. 

Virginia and Maryland imposed restrictions on foreign com- 
merce. Maryland levied both import and tonnage duties. Vir- 
ginia levied import but no tonnage duties. The Lord Baltimore 
grant had given Maryland the southern bank of the Potomac as 
a boundary. Consequently, vessels bound to and from Virginia 
ports were subject to discrimination. 

Virginia could also take advantage of geographic conditions. 
She had within her jurisdiction both Cape Henry and Cape 
Charles at the mouth of the Chesapeake Bay. She imposed light 
and marker fees on all vessels passing through to Maryland 
ports. The Pokomoke River on the Eastern Shore rises in 
Maryland and empties into the part of Chesapeake Bay con- 
trolled by Virginia. Virginia imposed dues on the commerce of 
that river and the dues fell mostly on the people of Maryland. 

Alexandria Conferenccj 1785 

From 1777 on, the two states made overtures to each other 
for adjustments, but with no results. Fmally, a commissioner 
from Maryland came in contact with James Madison of the Vir- 
ginia assembly, chairman of the committee on commerce. Madi- 
son saw quickly the opportunity and proposed a meeting of com- 
missioners from both states. Commissioners were appointed and 
they met at Alexandria in 1785. Among the commissioners for 
Virginia were Madison, George Mason, and Edmund Randolph. 
Samuel Chase was one of the four from Maryland. The com- 
missioners met and wrangled. Finally they determined to re- 
move their deliberations to nearby Mount Vernon. Under the 
pleasant influences of General Washington’s hospitality, their ani- 
mosities were thawed out. Upon adjournment they suggested 
further conferences. Their report led to the callmg of the An- 
napolis conference of the next year. It was felt advisable to in- 
clude a larger number of states at the Annapolis meeting. The 
commissioners agreed to report to their legislatures in favor of 
annual meetings, tlie next meeting to take place at Annapolis. 
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Annapohs Convention, 1786 

By January of 1786 the leaders in Virginia had invited dele- 
gates from all of the states to attend the meeting at Annapolis. 
Only a few states responded. The delegates were slow in as- 
sembling and because of the fewness in number they could ac- 
complish little. They spent two days in discussing the de- 
pressed state of business and commerce and in lamenting their 
lack of powers. Madison wrote from Annapolis, September ii, 
1786 to his friend James Monroe: “Delaware, New Jersey, and 
Virgmia alone are on the ground; two commissioners attend 
from New York, and one from Pennsylvania. Unless the sud- 
den attendance of a much more respectable number takes place 
it is proposed to break up the meeting, with the recommendation 
of another time and place, and an intimation of the expediency 
of extending the plan to other defects of the Confederation.” 
Manifestly, the delegates of five states could not act for all of 
the thirteen. The delegates decided therefore to call a conven- 
tion to meet the next year at Philadelphia. 

The delegates adopted a resolution recommending to the state 
legislatures a meeting of commissioners from all the states at 
Philadelphia the second Monday in May, 1787. Alexander 
Hamilton is thought to have made the draft. The purpose 
should be “to devise such further provisions as shall appear to 
them necessary to render the constitution of the Federal Govern- 
ment adequate to the exigencies of the Union.” A copy of this 
resoluuon was submitted to Congress and to the state legisla- 
tures. 
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CHAPTER III 


The Constitutional Convention 



On February 21, 1787, Congress adopted a resolution which 
recognized the defects in the Articles of Confederation and 
called a convention of delegates to meet at Philadelphia on the 
second Monday in May, “for_die sole and express purpose of re- 
vising the Articles of Confederation and reporting to Congress 
and the several legislatures such alterations and provisions there- 
in as shall when agreed to in Congress and confirmed by the states 
render the Federal Constitution adequate to the exigencies of 
Government & the preservation of the Union.” 

The delegates gathered slowly in Philadelphia during May, 
1787. By May 25, delegates from a majority of the states had 
appeared. They proceeded with the election of of&cers. Ben- 
jamin Franklin held the presidency of the Commonwealth of 
Pennsylvania and by courtesy might have expected to be elected 
the presiding officer. He was prevailed upon, however, to nom- 
inate the leading citizen of the United States, George Washing- 
ton. Franklin’s health and the stormy weather prevented him 
from attending the opening session, and in his stead, Robert 
Morris of Pennsylvania proposed the name of Washmgton, and 
John Rutledge of South Carolina seconded the nomination. 
Washington was, however, elected unanimously. William Jack- 
son, who *had been secretary to Henry Laurens on his mission to 
France in 1781, did some electioneering among the members and 
accordingly was chosen secretary. He did his job in a mechani- 
cal way, the minutes consistmg only of the formal motions and 
the votes by states. 

A committee of three was elected to prepare the rules of 
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order. The rules adopted were largely those of Congress, which 
m turn were based upon those of the House of Commons. Two 
additional featuies were stressed. First, voting was to be by 
states. Each state delegation was to have one vote; seven states 
were to constitute a quorum; and a majority of the states pres- 
ent could decide a question. The equality of states was partly 
a concession to the delegates from Delaware, who had received 
instructions not to permit any modification of the principle of 
equality of states in the new constitution. Second, secrecy was 
to be preserved. It was decided that no roll calls should 
be taken, that members only could mspect the journal, and that 
nothing spoken in the convention should be printed without a 
resolution to that effect. This was done to protect the members 
from criticism and to render them free to follow the dictates of 
their judgment. 

The sessions for the most part began at ten or eleven o’clock 
in the morning and, according to an entry in Washington’s 
diary, sat for not less daan five, often six, and sometimes seven 
hours a day. Except for two adjournments, one for the Fourth 
of July and the other, of ten days, to allow a committee to pre- 
pare its report, the convention sat in continuous session until 
September 17, Sundays excepted. The members took their 
work seriously. Gouverneur Morris, Alexander Hamilton, and 
Madison expressed substantially the same sentiment, namely 
that they were to decide upon their own future government and 
upon the fate forever of the republican form of government. 

Leaders 

Probably no two students of government would agree on who 
should be included among the five most important members of 
the convention; much less would they agree on the order 
of rank Washington may be considered first. He had been 
commander in chief of the American Army during tile Revolu- 
tion. His campaigns had secured independence and brought 
peace. No tainted money, no ambition for oflSce, and no ques- 
tionable commercial transaction could be attributed to him. He 
had returned to his farm at Mount Vernon content to live the 
life of a country gentleman. As a presiding officer of the con- 
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vention he was austere but fair. With Madison’s ideas he was 
well acquainted, for he had borrowed and copied in his own 
handwriting Madison’s notes on the history of federations. 
Madison’s conclusion was that the government should act on the 
citizen rather than on the component states. Intellectually, 
Washington was in his prime; he was fifty-two years of age. 

Benjamin Franklin may deserve second place. He was a 
kindly old man and wonderfully active. As a philosopher he 
enjoyed a reputation that extended throughout the Western 
world. As a diplomat he had accomplished more than any 
other person to obtain the aid of France during the Revolution. 
He made few speeches in the convention but he held the good 
will and the confidence of the members. William Pierce of 
Georgia took notes on the personal characteristics of his fellow 
members. He stated that Franklin “tells a story in a style more 
engaging than anything I ever heard,” and he “possesses an ac- 
tivity of mind equal to a youth of 25 years of age.” It was 
through his common sense, wit, humor, and even temper 
that Franklin was able to soften the edges of opposition between 
contending groups and to bring about agreement. That was 
Franklin’s great contribution in the convention. 

James Madison was thirty-seven. He was the scholar in poli- 
tics, a graduate of Prmceton, modest, methodical, industrious, 
with no taste for the life of a soldier. He was the kind of man 
that high school and college students do not choose as a subject 
for an oration. Pierce said of him that he was the best 
informed man of any in debate and that he had a most agree- 
able style of conversation. He rendered three great services. 
First, he formulated the Virginia plan, which became the basis 
for die present Constitution. Second, he furnished a wealth of 
accurate information on the experience of governments and on 
the needs of the Americans, which served as a guide for many 
in the Convention. And third, he sat in front of the presidmg 
officer and took notes. He states: “In this favorable position 
for hearmg all that passed, I noted, in terms legible and in ab- 
breviations and marks intelligible to myself, what was read from 
the Chair or spoken by the members; and losmg not a moment 
unnecessarily between the adjournment and reassembling of the 
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Convention, I was enabled to write out my daily notes during 
the session, or within a few finishing days after its close.” 
These notes, supplemented by die more meager ones of some 
other members of the Convention, particularly those of Robert 
Yates, Rufus King, and James McHenry, constitute the chief 
source material of what took place in the Convention. 

William Paterson was about forty-two. Like Madison he was 
a Princeton graduate and he had not been a soldier in the Revo- 
lution He became the leader of the group that wanted above 
all to retain the equality of the states. The Articles of Confed- 
eration, he thought, should continue as a constitution, with al- 
lowance for a few amendments. He represented the losing side 
and students are prone to undervalue the service of the defeated, 
not realizing that this opposition is necessary to bring out the 
fine qualities on die winning side. 

Hamilton scarcely deserves to be included among the first 
five, for he did little in the Convention, although he did later 
lead valiantly the cause for the adoption of the Constitution in 
New York. Robert Morris of Pennsylvania had rendered great 
service as a financier in the Revolution but he was now in 
straitened circumstances and did almost nothing in the Conven- 
tion. His kinsman, Gouverneur Morris, wrote the Constitution 
in Its final form and that task was admirably performed. El- 
bridge Gerry and Rufus King of Massachusetts were able men; 
so were Roger Sherman and Oliver Ellsworth of Connecticut. 
William Livingston from New Jersey had first-rate talents. 
John Dickinson, because of his “Farmer’s Letters” during the Rev- 
olution and because he had drafted and submitted the report 
of the Committee on the Articles of Confederation, was consid- 
ered an important character. Luther Martin of Maryland had 
solid qualities, although he was somewhat prolix in speech. Wil- 
liam R. Davie of North Carolina carried respect when he spoke. 
The Pinckneys of South Carolina were leaders at home and con- 
tributed freely to the deliberations at Philadelphia. 

Probably the most deserving of fifth place is James Wilson of 
Pennsylvania, a Scotchman, educated at the universities of St. 
Andrews, Glasgow, and Edinburgh. He knew history and politi- 
cal theory as it was taught in Europe, and he supplemented ad- 
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mirably the learning of Madison. Whenever a question arose 
as to how a principle had worked in practice, he could give on 
the spot the historical setting and the outcome. No one could 
focus his attention upon the crux of a question better than he. 
For consistent and steady work he and Madison shared the 
honors. 


The Vtrgtma Plan 

The Virginia delegates realized from the beginning their im- 
portance. Daily the members met and perfected a proposal for 
a new government which Edmund Randolph, Governor of Vir- 
ginia, introduced on May 29. He summarized the defects of 
the Articles of Confederation and proposed as a remedy fifteen 
resolutions, which are in the handwritmg of Madison. Three 
coordmate departments were to be established. Representatives 
in both houses of Congress should be apportioned among 
the states according to taxes paid to the United States or ac- 
cording to the number of free inhabitants. The members of the 
first branch of the legislature should be elected by the people 
and should receive a liberal salary. The members of the second 
branch should be nominated by the state legislatures but should 
be elected by the first branch of the national legislature. Mem- 
bers of neither house could hold any other office under the state 
or the United States during their term. The national legislature 
should have power to legislate in all instances in which the Con- 
gress under the Articles of Confederation could do so and in 
cases where the states were incompetent or where the harmony 
of the United States might require it. There was also a pro- 
vision for a review by the national legislature of state legislation 
that might contravene the provisions in the national constitution. 
Furthermore, the national legislature could use force agamst a 
state that failed to fulfill its duty. 

The national executive was to be chosen by the national legis- 
lature. The number of years in the term was left blank. He 
and a number of the national judiciary were to constitute a 
council of revision with a limited veto upon legislation. The 
veto could be overriden by repassage. The national legislature 
would have the power to admit territories to statehood. 
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The judiciary was to consist of superior and inferior courts; 
the judges of which were to be chosen by the national legisla- 
ture and serve during good behavior. 

Each state was guaranteed a republican form of government. 
All state officers would be bound by an oath to support the na- 
tional constitution. Every act of a state legislature should be 
subject to a negative by the national legislature. 

The new constitution should be submitted for approval to the 
Congress of the Confederation and then to conventions in the 
states called by the state legislatures. In these resolutions 
Madison proposed through Randolph such a challenge that the 
members felt that some better plan would need to be found be- 
fore the proposal could be abandoned. 

The Pinckney Plan 

Charles Pinckney dien laid before the Convention a plan pre- 
pared by himself. He proposed that the states should surrender 
to each other fugitives from justice. The House of Delegates 
should be apportioned among the states according to population, 
three-fifths of the Negroes included. The Senate should be 
chosen by the House of Delegates. The Executive should have 
die right to advise with the heads of departments as his council. 
Congress should have exclusive power to regulate trade and levy 
duties thereon, to establish post offices, com money, and fix die 
standard of weights and measures. Pinckney provided for an 
appeal from state courts to the federal courts in cases involving 
treaties, international law, and national regulations upon trade 
and revenue. Pinckney’s plan received no detailed considera- 
tion in the Convention; but the points mentioned above show 
that it did have considerable influence upon the final document. 

On May 30 an important step was taken by the Convention. 
It adopted a resolution to the effect that a national govern- 
ment consisting of a supreme legislative, executive, and judici- 
ary ought to be established. 

The Paterson or New Jersey Plan 

The first burning issue to confront the Convention concerned 
the method of apportionment. It was as old as the Articles of 
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Confederation. When Madison and Gouverneur Morris threat- 
ened to force a decision, the delegates were reminded by Reed 
of Delaware that the instructions of the delegates from his state 
forbade them to vote for any change in the equality of states 
and that they might be compelled to go home. Action was post- 
poned. 

It was readily agreed that there should be two houses in Con- 
gress. The next issue of moment pertained to the method of 
electing Senators and Representatives. Madison, Mason, and 
Wilson won against Sherman, who declared the people could not 
be trusted, and Gerry, who felt that the people were the “dupes 
of pretended patriots.” It was decided that the members of the 
House should be elected by the people. The method of 
choosing Senators was temporarily left unsettled. It was agreed 
that either house could originate bills, and that all powers be- 
longing to the old government should be transferred to the new. 
Even the principle that Congress could nullify a state law that 
conflicted with the Constitution was adopted. 

The small-state men had been swept off their feet. But they 
were beginning to organize and to propose substitute measures. 
When the popular election of Senators came up again, Dickin- 
son of Delaware submitted the proposal that the upper house 
should be chosen by the state legislatures. His measure was 
adopted. 

After the Virginia plan had been substantially adopted in the 
committee of the whole, Paterson asked for time to prepare and 
to present another plan. Shortly afterward, the small-state 
delegates presented the New Jersey plan, largely the work of 
Paterson. Congress under this plan could fegulate foreign and 
mterstate commerce, levy duties on imports, and make requisi- 
tions on the states for funds m proportion to population, and, in 
case of nonpayment, “direct the collection.” There was to be a 
plural executive and an independent judiciary. It was conceded 
that for noncompliance a state might be coerced; also that acts 
of Congress and treaties relating to the citizens or the states 
should be the supreme law of the land, the judges of the several 
states to be bound thereby. Paterson made the leading speech 
in favor of die small-state plan in which he contended for an 
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equal sovereignty of states, the only alternative being to erase 
state boundaries and set up a centralized state. Fortunately, 
however, neither alternative prevailed. 

Randolph made a plea for a government which rested upon in- 
dividuals. Coercion of states would be expensive and cruel. 

Harmlton’s Man 

Alexander Hamilton of New York had remained silent but 
now he arose and vigorously opposed the New Jersey plan as 
untenable. He was shrewdly skeptical of the Virginia plan. 
Then he proposed a plan of his own. The legislature of the 
United States should have power to pass all laws whatsoever, 
subject to an absolute veto by the President. The members of 
the lower house should be elected by the people for three years. 
The Senators were to be chosen by electors who were to 
be elected by the people of the states and should serve during 
good behavior. The Senate should have sole power to declare 
war and to pass upon treaties and upon appointments, with the 
exception of the heads of finance, war, and foreign affairs. 

The executive should serve during good behavior and should 
be chosen by electors who were to be elected by the people. In 
case of a vacancy the President of the Senate should succeed. 
The executive should have an absolute veto and tlie sole power 
of appointing the heads of finance, war, and foreign affairs. He 
could pardon all offenses except treason, which he could pardon 
only with the approval of the Senate. 

The judges of the Supreme Court should serve during good be- 
havior. The governors of the states should be appointed by the 
general government. 

Hamilton avowed that the British government was the best in 
the world. His speech and his proposal had made it clear to the 
delegates that the Virginia plan occupied a safe and constructive 
middle ground and that the Paterson and Hamilton plans occu- 
pied the extremes. 

Madison applied his knowledge and his logic to an analysis of 
the Paterson plan and showed how it failed to meet the needs of 
the moment. The committee of the whole decided to adhere to 
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the Virginia plan as preferable to the New Jersey plan. After 
being in session for three weeks the committee of the 
whole voted to rise and report to the house in plenary session. 

The Compromises 

Each clause of the report was again taken up and debated, 
and in many instances features of the Pinckney, Paterson, and 
Hamilton plans were woven into the structure. In several in- 
stances the parties had to yield. This resulted m compromises, 
a not unusual feature in any legislative chamber. 

On the knotty problem of apportioning Senators and Repre- 
sentatives, Johnson of Connecticut did not make bold assertions 
but tactfully asked if there would not be much gained by ap- 
portioning Representatives among the states according to popu- 
lation, and by preserving the equality of the states in the Sen- 
ate. His colleague, Sherman, worked toward that end with 
skill, patience, and good temper. On the apportionment of Sen- 
ators the vote was equally divided and the delegates voted to 
refer the matter to a committee to be elected by the convention. 
Madison and Wilson feared defeat and fought the subterfuge of 
a committee report but lost. After the adjournment for the 
fourth of July, the committee reported on July 5 in favor of 
proportional representation in the House, that body to have 
power to originate revenue bills, and in favor of equality of the 
states in the Senate. The report was adopted on July 16 after 
a long debate by a vote of five state delegations to four, 
one state being divided. It was later moved and carried to give 
each Senator one vote. This may be called the first great com- 
promise. Wilson clarified the situation considerably by propos- 
ing to do away with the use of force agamst a recalcitrant state. 
He pointed out that there would be no need of it because a 
state government would occupy its sphere of action and the 
United States government another sphere of action. He paved 
the way for the most remarkable clause in the Constitution: 
“This Constitution, and the Laws of the United States which 
shall be made in Pursuance thereof; and all Treaties made, or 
which shall be made, under the Authority of the United States, 
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shall be the supreme Law of the Land; and the Judges in 
every State shall be bound thereby. . . (Article VI). This 
clause enables the governments of the states and of the United 
States to operate in a legal sense almost without friction, for it 
follows that both governments, state and national, operate di- 
rectly upon -the citizen. 

The organization of the judiciary caused no serious disagree- 
ment, but considerable time and care were used in drafting the 
provisions. Although no express provision appears in the Con- 
stitution that the three departments are coordinate in character, 
the Convention made it clear that such was the intent of 
the delegates. 

While agreements were being rapidly adopted, differences ap- 
peared on other points. The Northerners felt that slaves should 
not be counted in the apportionment of Representatives. If the 
slaves were to be counted, Gouverneur Morris contended that 
they should be included in the apportionment of taxes as well. 
Mason of Virginia pointed out that customs duties and indirect 
taxes could not be thus apportioned and suggested that the rule 
be applied to direct taxes only. Davie of North Carolina said 
that his state would never enter the Union unless three-fifths 
of the slaves were counted. Wilson asked why they were not 
admitted as citizens. If they were admitted to representation 
as property, why not other property as welN As a result the 
following clause was adopted without mentioning slaves: 
“Representatives and direct Taxes shall be apportioned among 
the several States which may be included within this Union, ac- 
cording to their respective Numbers, which shall be determined 
by adding to the whole Number of free Persons, including those 
bound to Service for a Term of Years, and excluding Indians not 
taxed, three-fifths of all other Persons” (Article I, Section 2). 
This was the so-called three-fifths compromise. 

Another difference of opinion cropped out between the North 
and the South over the regulation of commerce and the foreign 
slave trade. Mason saw that the Southern states would occupy 
a minority position in both houses of Congress and apprehended 
that the Northern states would use the power to control com- 
merce to their own purposes. Gorham of Massachusetts as- 
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serted frankly that the only motive for union was the commer- 
cial one. Later events proved that both views were well 
founded. The monopoly imposed on coastwise shipping and the 
restrictions on foreign vessels favored the North as did the va- 
rious protective tariffs, especially the one of 1828. 

On the foreign slave trade the New England men were 
divided. That section derived considerable profit from this 
traffic. The delegates from Virginia, Maryland, Delaware, 
Pennsylvania, and New Jersey were opposed to the importation 
of slaves. Charles Pinckney thought that in due time the South- 
ern states would automatically stop importation, and that any at- 
tempt to enforce restriction might endanger the acceptance of 
the Constitution. Madison thought it wrong to admit that there 
could be property in men. Mason of Virginia, a large slave- 
holder, announced; “As nations cannot be rewarded or punished 
in the next world they must be in this. By an inevitable chain 
of causes and effects providence punishes national sms, by na- 
tional calamities.” The whole problem was referred to a com- 
mittee. The report favored the abolition of the foreign slave 
trade in 1808, with the provision that m the meantime Congress 
might impose a tax of ten dollars for each slave admitted. It 
recommended that Congress should have full powers to regulate 
foreign and interstate commerce and commerce with the Indian 
tribes. The problem of commerce had been troublesome under 
the Confederation, and, in spite of this compromise, was to con- 
tinue dangerously so until after the Civil War. 

Many resolutions were passed and rescinded on the method of 
electing the President. If he were to be chosen by both houses 
of Congress, the executive would become subordinated to the 
legislative branch. On the other hand, to trust the voter seemed 
beyond comprehension. This question brought agam into play 
the antithesis between the large and the small states. A com- 
mittee was appointed which reported, September 4, that each 
state should appoint Presidential electors m such manner as the 
state legislature should direct. The number from each state was 
to be the same as that of Senators and Representatives in Con- 
gress. Each elector should vote for two persons The one re- 
ceiving the highest number, if a majority, should be President 
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and the next highest Vice-President. If no candidate received 
a majority the election should devolve on the Senate. Wilson 
said that if this report were adopted the President would become 
the minion of the Senate. The report was therefore modified to 
leave the election, if the electors failed, to the House of Repre- 
sentatives, each state delegation having one vote. The report 
was adopted. This method of electing the President, much de- 
bated and many times voted on, proved to be the least enduring 
of any of the provisions in the Constitution. 

The ConsUtution Adopted 

As the Convention neared its close, doubts, acrimonies, and 
opposition to parts of the Constitution appearefi. Franklin ac- 
complished wonders in his self-imposed office of promoting good 
will and support for the Constitution. Martin of Maryland 
consumed hours in arguing that the states were sovereign, re- 
fused to sign, and went home to lead the opposition to the docu- 
ment. Mason protested bitterly against the commerce clause, 
which would enable a few rich merchants of the North to monop- 
olize the products of the South. He refused to sign. So did 
Governor Randolph. Gerry would not sign. Of seventy-four 
delegates appointed to the Convention, only fifty-five had 
attended and only thirty-nine signed the Constitution. Rhode 
Island had sent no delegates. Those from New Hampshire 
came very late. In order to give their work an appearance of 
solidarity, Franklin proposed the following equivocal form of 
ratification: “Done in Convention by the Unanimous Consent of 
the States present. . . .” This was adopted. The Constitution 
with an accompanying letter from George Washington was then 
submitted to the Congress of the Confederation, sitting in New 
York. 

Thus the Constitution of the oldest living republic today had 
an apparently inauspicious origin. Conflict, doubt, dissension, 
and weakness had marked its birth. Withal many of the dele- 
gates had seen the light, and opposition from the others had 
made the light more clear. The needs of tine hour were appar- 
ent. The experiences of Greece and Rome, of Holland and 
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Switzerland, of the Holy Roman Empire, of England, and above 
all of the thirteen colonies and, since 1776, of the thirteen 
states, had been studied and evaluated. Possibly the constitu- 
tion of Massachusetts of 1780 and the Articles of Confederation 
furnished more of the ideas that went into the Constitution than 
did any other documents. Scarcely a provision appeared in die 
Constitution but had been tested by American experience. 

The Constitution Ratified 

The Congress under the Articles of Confederation voted to 
submit the draft of the Constitution to the several legislatures 
to be submitted to a convention of delegates in each state. 
During the period required for the election of delegates and the 
interval before the meetings of the conventions an immense 
amount of writing and speaking took place on the merits and 
demerits of the Constitution. The debtors, of whom there were 
many, opposed the hard money provisions. Many feared the 
power to tax and to regulate commerce. Because of the recent 
Shays’ Rebellion, Massachusetts was uncertain. In New York 
George Clinton and the state ofhceholders led the opposition. 
In Virginia Patrick Henry and George Mason opposed the docu- 
ment. 

The convention m Pennsylvania met November 21, 1787. 
That there was no bill of rights, that elections did not come an- 
nually, and that there was no guaranty of jury trial in the fed- 
eral courts constituted the chief objections. James Wilson led 
those who favored the Constitution. Benjamin Rush felt that 
a bill of rights was unnecessary. The debate lasted for three 
weeks. Fifteen amendments were drafted, the substance of 
which was later incorporated m the Bill of Rights. The conven- 
tion voted Its approval December 12. 

The convention in Delaware held a short session and reached a 
favorable conclusion December 7. New Jersey ratified Decem- 
ber 18. Georgia followed on January 2, 1788. Connecticut 
approved January 9. Massachusetts had a long fight. Fmally, 
the representatives of business and property won on February 6, 
with Rufus King, Samuel Adams, John Hancock, and James 
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Bowdom as the leaders. Maryland ratified on April 28. South 
Carolina followed May 23, and New Hampshire joined the ranks 
as the ninth state June 21, 1788. According to the seventh arti- 
cle of the Constitution the ratification of conventions in nine 
states should be sufficient to establish the Constitution between 
the states so ratifying, but that does not mean that the Constitu- 
tion went into effect on June 21. 

In Virginia and New York the fight took on a desperate as- 
pect. It was recognized, too, that an effective union could 
hardly exist without these states. In Virginia James Madison 
and John Marshall led the fight for the Constitution. Washing- 
ton was not a member of the convention but he worked effec- 
tively. George Mason was not a member but because of his 
pique against Washington he worked energetically against it. 
Patrick Henry and James Monroe led the opposition. Henry 
wanted a bill of rights or another federal convention. Madison 
conceded that amendments should be submitted in die proper 
manner after ratification and drafted several of them. By a 
vote of eighty-nine to seventy-nine Virginia approved June 25, 
1788. 

In New York the delegates from the cities, as was usual the 
country over, favored the Constitution. The farmers and 
debtors were in the opposition. A large number of officeholders 
received fees from the collection of import duties on goods that 
went to New Jersey, Connecticut, Vermont, and even western 
Massachusetts, and these men feared the new government that 
would be set up, because it might remove them. In order to an- 
swer arguments of the opposition and to build up sentiment, 
Hamilton asked Jay and Madison to join him in writing a series 
of papers in defense of the Constitution. Jay wrote five essays 
on the control of foreign affairs. Madison discussed in twenty- 
nine essays the framework of the government, the separation of 
powers, and the system of representation. Hamilton produced 
fifty-one essays on the necessity of regulating interstate and 
foreign commerce and the need for a strong executive and an in- 
dependent judiciary. To what extent these papers, later col- 
lected and called the Federalist, influenced the crisis in New 
York cannot now be measured. Certain it is that Hamilton 
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and Jay clarified their own thoughts and convinced the ablest 
minds m that state. The Federalist has since become a primary 
source on the meaning of the Constitution. British univer- 
sities prescribe the reading of the Federalist by their undergrad- 
uates as one of the world’s outstanding works on political sci- 
ence. 

When the convention assembled in June, 1788, at Poughkeepsie 
two-thirds of the delegates were opposed to the Constitution. 
News came that New Hampshire had ratified. Early in July 
they knew that Virginia had approved. The opposition de- 
manded a bill of rights, and Hamilton agreed to support such 
a measure m the form of amendments. The convention passed 
a resolution asking for a second federal convention. Then the 
resolution to ratify was adopted July 26, 1788, by a vote of 
thirty to twenty-seven, a close but distinct victory. 

The ratifications were duly reported to Congress. That body 
set the first Wednesday in January, 1789, as the day for ap- 
pointing Presidential electors. On the fost Wednesday in Feb- 
ruary, the electors were to assemble in their respective states 
and vote for a President. The first Wednesday in March was 
set as the day for commencing proceedmgs in New York under 
the new Constitution. 

North Carolina and Rhode Island 

In North Carolina the delegates in opposition to the Constitu- 
tion dominated the state convention. They wanted a bill of 
rights and a second federal convention, and the best way 
to achieve that end, they thought, was neither to ratify nor to 
reject the Constitution as it stood. Apparently they had no plan 
of setting up an independent state, for they resolved to collect 
the same import duties as the new Congress should prescribe 
and to turn the proceeds over to the new government. How- 
ever, a second convention meeting at Fayetteville in November 
of 1789 speedily ratified the Constitution by a vote of 195 to 

77 - 

In Rliode Island the party in favor of the continued use of 
depreciated paper money controlled the situation. Moreover, 
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an intense hostility had developed between the farmers and the 
merchants. The result was tlrat when the legislature submitted 
the Constitution to the towns for a referendum vote the Anti- 
Federalists cast an overwhelming vote and the Federalists re- 
mained at home. Not until 1790 did Rhode Island see fully 
the folly of cheap money and appreciate the blessings that 
flowed from the new government. Twice did the legislature re- 
pudiate the old issue of paper money and authorize a new one. 
The legislature called a convention to meet in January, 1790, 
which failed to ratify the Constitution. Another convention 
met in May and ratified it by a majority of two. The new 
order had now been accepted by the people in all of the states. 

Tie CmsutuUm Effective 

The question is often raised, When did the Constitution go 
into effect .f* Was it when New Hampshire, the ninth state, rati- 
fied on June 21, 1788? Was it on the first Wednesday in 
March, 1789, that is, March 4? Or, was it when Washington 
was inaugurated as President, April 30, 1789? 

John Marshall as Chief Justice of the Supreme Court an- 
swered this question in the case of Owings v. Speed in 1820. 
Owings had obtained in 1785 from the state of Virginia a patent 
to a thousand acres for a town site in the district of Kentucky, 
then a part of the state of Virginia. In 1788 the legislature of 
Virginia passed an act taking back one hundred acres of this 
tract to be laid off into lots, some of which were to be given to 
settlers. Speed and others obtained these lots, and Owings 
brought suit to eject them. Under the Articles of Confedera- 
tion a state would be under no restriction. But if the Consti- 
tution had gone into effect this act of the legislature would con- 
travene the provision to tlie effect that no state shall pass any 
law impairing the obligation of contracts, and Owings would be 
entitled to the whole one thousand acre tract. Marshall handed 
down the decision for die Supreme Court holding that the Con- 
stitution went into effect the first Wednesday in March (March 
4), 1789, the day set by the Congress under the Articles of 
Confederation for the new government to become operative. 
Owings lost the suit. 
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CHAPTER IV 


Changing the Constitution 

Four Methods of Amendment 

The Constitution provides means for its own amendment. In 
addition, legislative enactment and judicial interpretation have 
in fact been used to bring about a governmental machinery 
very different from anything envisioned by the framers. More- 
over, custom has set precedents which are as important as any 
of the provisions of the Constitution itself. 

Article V of the Constitution provides that an amendment may 
be proposed by a two-thirds vote in each house of Congress or by 
a_ convention called by Congress upon the application of the legis- 
latures of two-thirds of the states. The amendments must be rat- 
ified by the legislatures of three-fourths of the states or by con- 
ventions in three-fourths of the states. Congress determines 
which method of ratification shall be used. Since either method 
of proposing amendments may be combined with either method of 
ratification, a total of four combinations or plans of bringing about 
amendments is possible. As a matter of fact only two methods of 
amendment have been used: first, proposal by a two-thirds vote in 
each house of Congress and ratification by three-fourths of the 
state legislatures, and second, proposal by a two-thirds vote in 
each house of Congress and ratification by conventions in three- 
fourths of the states. The latter method has been used only 
once. This was in the repeal of the Eighteenth Amendment, con- 
stituting the Twenty-first Amendment. 

The Bill of Tight s 

The first ten amendments are commonly known as the Bill of 
Rights. Of these, the first eight constitute limitations upon the 

18 



CHANGING THE CONSTITUTION 


59 


federal government in its relations with individuals, and the 
Ninth and Tenth lay down a rule of construction m respect to in- 
dividual rights.’- 


The Eleventh Amendment 

The Eleventh Amendment was adopted to correct the effects 
of the decision of the Supreme Court m the case of Chisholm 
V. Georgia, which had held that the federal courts had jurisdic- 
tion over cases brought by the citizens of one state against an- 
other state. The Eleventh Amendment took away this jurisdic- 
tion.^ 

The Twelfth Amendment 

The Twelfth Amendment was adopted to correct a defect that 
had developed in the Constitution as a result of the development 
of political parties. The original Constitution had not provided 
for separate votes for President and Vice-President, with the re- 
sult that the candidates of each party for President and Vice- 
President received the same number of votes in the electoral 
college. The Twelfth Amendment provided for separate votes 
for President and Vice-President.* 

The Amendments Growing Out of the CiVil War 

The Thirteenth, Fourteenth, and Fifteenth Amendments were 
products of the Civil War. The Thirteenth abolished slavery 
and involuntary servitude.^ 

The Fourteenth Amendment provided a new rule upon citi- 
zenship, protected individuals from denial by the state of due 
process of law or equal protection of the laws, and provided a 
new rule of apportionment for Representatives in Congress.® 

This amendment also provided for the exclusion from Con- 
gress and from federal office of former officers and members of 
Congress who had taken part m the war on the Confeder- 

pp 511, 524. 

^See p 186. 

®See p 137* 

^See p 529 

®Sce pp, 87, 209, 464, 531. 
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ate side, although Congress was authorized to remove this re- 
striction by a two-thirds vote. In addition the debts acquired 
by the states in support of the Confederate cause were made il- 
legal and void. 

The Fifteenth Amendment prohibited denial of tire suffrage 
because of race, color, or previous condition of servitude.** 

The Sixteenth to the Twenty-first Amendments 

The Sixteenth Amendment authorized income taxes without 
apportionment;’^ the Seventeenth provided for the popular elec- 
tion of Senators;® the Eighteenth prohibited the manufacture, 
sale, or transportation of intoxicating liquors for beverage pur- 
poses; the Nineteenth granted the suffrage to women the 
Twentieth provided changes in the dates for the beginning of a 
new Congress and the beginning of the Presidential term, and 
made provision for the failure of the electors or the houses of 
Congress to choose a President or Vice-President;’*’ and the 
Twenty-first repealed the Eighteenth Amendment, but prohibited 
the transportation of intoxicating liquors into any state in vio- 
lation of Its laws. 


Proposals for Amendment 

Considerable repetition over a period of time is likely to pre- 
cede favorable action upon a proposed amendment. The popu- 
lar election of Senators was proposed as early as 1826. H. V. 
Ames finds that at least thirty resolutions on the popular elec- 
tion of Senators were introduced up to 1889 and C. C. Tansill 
lists one hundred forty-five resolutions on the same subject be- 
tween 1889 and 1912. The Seventeenth Amendment was 
adopted in 1913. The income tax amendment had been intro- 
duced in either house of Congress forty-five times between 1896 
and 1913 when it was adopted and became the Sixteenth Amend- 
ment. The substance of the Nmeteenth Amendment was intro- 

® See p 464 

^ See p 326 

^See p 130 

” See p 467 

^'’See pp 74, 135 
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duced in either house one hundred and fifteen times before it 
became law in 1919. 

Other propositions have been introduced many times without 
success, such as proposals for placing restrictions on child labor, 
for the prevention of lynching, for rendering property as well as 
man power liable to conscription in time of war, and for giving 
the people of the District of Columbia the right to vote. A 
national referendum on laws declared unconstitutional has been 
proposed several times. The proposal for direct election of the 
President by popular vote has taken various forms and has been 
introduced probably seventy-five times. The conferring of the 
partial veto upon the President has been introduced at least 
fifty-five times. After the defeat of the Treaty of Versailles by 
a narrow margin in the Senate, a resolution providing for the 
ratification of treaties by a majority vote m the two houses was 
introduced several times. 

4 Constitutional Questions Affecting Amendments 

In connection witli the Eighteenth Amendment a number of 
Constitutional questions affecting its validity were raised. Some 
of these were new and some were questions that had been raised 
in older cases. In the National Prohibition Cases, it was con- 
tended that the Eighteenth Amendment was invalid because it 
had been proposed merely by two-thirds of a quorum in each 
house of Congress. It was argued that the “two-thirds” re- 
quired in the fifth article meant two-thirds of all the members 
elected to each house The Supreme Court found that this 
question had already been answered in an earlier case and meant 
two-thirds of the members present, assuming the presence of a 
quorum. 

In these cases it was also brought out that the Missouri legis- 
lature had ratified the amendment in spite of the fact that the 
state constitution forbade that body to do so without a referen- 
dum, and that the ratification by the legislature of Ohio had 
subsequently been rejected by the people at the polls. The 
Court found that the act of ratification was one the state legis- 
lature could not delegate, that referendum provisions of state 



62 


CHANGING THE CONSTITUTION 


constitutions could not be applied, and that an act of ratifica- 
tion could not be withdrawn. 

It was further contended that the power to amend meant the 
power to correct errors and oversights committed at the time of 
the formation of the Constitution and did not extend to the in- 
vasion of the police powers of the states and the direct 
encroachment upon the right of local self-government — in fact 
that the amendment constituted a subversion of the federal sys- 
tem of government. The Court found that the scope of the 
amendment came within the amending power of the Constitu- 
tion and that it must be respected and given effect like other 
provisions of that instrument. The Court found further that 
the first section, the one embodying prohibition, was operative 
throughout the territorial limits of the United States and was 
binding upon all officers and individuals within those limits. 

The “concurrent power” between Congress and the states 
raised another question. The Volstead Act forbade the manu- 
facture, sale, and transportation of liquor for beverage purposes, 
with an alcoholic content above one-half of one per cent. The 
Volstead Act conflicted with many state laws which permitted 
alcoholic drinks up to a content of 2.75 per cent and even 5 per 
cent. Counsel contended that it could not mean that if there 
were conflict, the action of Congress must control, for that would 
plainly be to say that the power of the states was not concurrent, 
but subordinate, and m effect no power at all. The Court found 
that Congress and the states could enforce prohibition by appro- 
priate means and that neitlier could use this power to defeat or 
thwart prohibition. Concurrent power did not mean joint 
power so that an act of Congress to be effective would need to 
be approved by the states. The power confided to Congress, 
though not exclusive, was territorially coextensive with the 
United States and was in no way dependent upon or affected by 
action or inaction by the several states The Eighteenth 
Amendment and the Volstead Act were upheld m full. > 

A Consutution for the Future 

As pointed out at the beginning of this chapter, the Constitu- 
tion has been developed not only by formal amendment, but also 
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by other means. Laws passed by Congress may be necessary to 
fill the gaps in the Constitutional provisions. A good example 
would be the Presidential Succession Act.^^ Often acts of Con- 
gress are necessary to meet changed conditions not contemplated 
by the framers of the Constitution. It is here that the courts 
usually enter upon the scene. They might hold such acts un- 
constitutional. As a matter of fact the_c purts have p ermitted a 
wide expansion of federal powers. Thus, the Constitution has 
been expanded to cover matters that the framers could not well 
have foreseen. It does not follow, however, that the framers 
did not expect that the Constitution would be liberally inter- 
preted. They were conscious of the fact that they were draw- 
ing up an instrument for the future. In the great case of Mc- 
Culloch V. Maryland, Chief Justice Marshall argued that they 
contemplated a liberal interpretation of federal powers. “In 
considering this question, then, we must never forget, that it is 
a constitution we are expounding,” said Marshall. It was a 
document to be adapted to the changing needs of the nation. 

Exam-pies of ConstttuUonal Interpretation 

One of the best examples of die adaptation of the Constitu- 
tion to changing conditions has been the interpretation of the 
commerce clause. The Constitution states that Congress shall 
have the power to regulate commerce with foreign nations and 
among the several states. The Supreme Court has upheld as 
widiin the scope of this clause acts passed by Congress pertain- 
ing to the regulation of interstate and foreign commerce by 
steamboat, by railway, by telegraphy, by airplane, and by radio. 
These means of communication were unheard of m 1787. At 
the same time Congress has been permitted to exclude from in- 
terstate commerce various commodities such as lottery tickets 
and materials for making counterfeit money.^^ 

The doctrine of implied powers rests on judicial mterpreta- 
tion. The power to charter the Second United States Bank, as 
shown by McCulloch v. Maryland, proceeded from other powers, 
such as the power to collect taxes, to borrow money, and to reg- 

^^See p 136 

“See p 569 
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ulate the value thereof/® Nowhere does the Constitution au- 
thorize Congress to provide for the issue of paper money. Yet, 
as a power implied from certain express powers, it is now held 
that Congress may do so.^^^ 

The war power of the federal government has been greatly 
extended. By Constitutional provision the power to declare war 
rests with Congress. But in the Prize Cases it was held that 
President Lincoln could by proclamation of a blockade bring 
about a recognition of war. Under the war power, Congress 
may impose a selective draft upon the men of the country, place 
the population of the country under rations, and fix prices. 

The courts have decided that a state may not tax a national 
function, and that the United States may not tax a state func- 
tion, since tlie power of taxation might otherwise be used by one 
government in such a way as to destroy the other or impede it 
in the performance of its powers.^® The courts hold that not 
only federal but state taxes are invalid if levied for anydiing 
other than a public purpose.^® These are limitations not men- 
tioned in the Constitution on federal and state powers. 

Not until the Supreme Court had spoken in Downes v. Bid- 
well did it become clear that the limitations of the Constitution 
upon Congress do not always apply in certain of our territories, 
and that we cannot say that “the Constitution follows the flag.” 

These examples are sufficient to show that we cannot know 
what our fundamental law is until the courts have spoken. As 
we proceed we shall see that judicial decisions constitute a very 
important part of our Constitutional system. 

"Conventions” of the Constitution 

Writers on British government mention “conventions” as con- 
stitutmg an important part of the constitution. It is a “conven- 
tion” that the King does not exercise the veto on legislation; 
and that he does not personally exercise the pardoning power or 

See p 643 
See p 639 
See pp 227, 382 

^‘^See pp 223, 382 
See p 252. 
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any of the durect powers of government, except that when the 
cabinet fails to command a majority support he designates the 
leader of the opposition to form a new cabmet. The practice 
of the cabinet to resign or to appeal to the country when de- 
feated in the House of Commons upon important legislation is 
also one of the many conventions or customs of the British con- 
stitution. These customs have no legal significance in the sense 
that they would be recognized by or could be enforced through 
the courts, yet normally they are observed as faithfully as 
though they were written into law. 

Similarly, a vast amount of custom and tradition has grown up 
in the practices of American government; so much so, that we 
are obliged to recognize custom as, in effect, a method of chang- 
ing the Constitution. It was hardly anticipated that the Presi- 
dent should have not more than two terms of office, yet the prec- 
edent set by the first President in refusing a third term has 
been a powerful factor m preventing a third term for any of his 
successors. It was certainly thought in the Convention of 1787 
and by the members of Congress in proposing the Twelfth 
Amendment, that the electors should use their discretion m vot- 
ing for President. Yet the electors from the beginning have 
carried out the desires of their constituents. At the most only 
one or two exceptions have occurred, as in the erratic action of 
William Plumer of New Hampshire who m the second election 
of Monroe voted for John Quincy Adams because he wanted 
Washington to be the only President unanimously elected. 

Political Parties 

Political parties are not mentioned in the Constitution nor did 
tile lajws _of_Ae_ Uinted Stetes menupn the m until 1Q07 . Presi- 
dent Washington deprecated political parties and avowedly 
brought the leaders of different groups into the cabinet and 
sought to iron out their differences at the cabmet meetings. The 
whole structure and the body of practices of political parties 
have grown up outside of the Constitution. Yet now it is rec- 
ognized that the government could hardly function without polit- 
ical parties. In fact, the President has become the leader of his 
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party and as such he wields immense influence over legislation 
and administration. 

Succession of the Vice-President to the Presidency 

The Constitution provides in the case of the Vice-President 
succeeding to the Presidency that the duties shall “devolve on” 
him (Article II, Section i). It refers to times when the Vice- 
President “shall exercise the Office” of President (Article I, 
Section 3). In case of the rem oval, death, resignation or .inabil- 
ity of both President and Vice-President the successor is- to 
“act as President” (Article II, Section i). It does not say that 
the Vice-President or his successor shall be President. This 
question caused serious' discussion in the two houses of Congress 
and among party leaders when William Henry Harrison died. 
With a confident gesture Tyler dispelled doubt by sending a 
message to Congress signed; “John Tyler, President.” Ex-Pres- 
ident John Quincy Adams recorded in his memoirs, April 7, 
1841, that the “Acting President” attended Harrison’s funeral 
and again that the death of Harrison made John Tyler “Acting 
President of the Union for four years less one month.” Prac- 
tice has in this regard sustamed President Tyler. 

The Negotiation of Treaties 

The Constitution states that the President “shall have Power, 
by and with the Advice and Consent of the Senate, to make trea- 
ties. . . .” (Article II, Section 2). President Washington un- 
derstood this to mean that he was to appear before the Senate 
and actually advise with the Senators. He did so and was met 
with so much delay that his patience was tried and thereafter he 
decided to negotiate the treaties in full and submit the docu- 
ments to the Senate for such deliberation and action as it saw fit. 
This has become the established practice.^'* 

The Cabinet 

The President “may require the Opinion, m writing, of the 
principal Officer in each of the executive Departments, upon any 

” See p 151. 
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Subject relating to the Duties of their respective Offices. . . 
(Article II, Section 2). This clause has become the Constitu- 
tional basis for the cabinet meetings m so far as they have a ba- 
sis in any particular clause of the Constitution. As a matter of 
fact, the cabinet in this country exists only at the will of the 
President, who may accept or reject its advice as his own judg- 
ment dictates, or may neglect to call it together if he so pleases. 


Other Customs and Conventtons 

Other vital changes in the Constitution that have been brought 
about through custom are the power of the courts to refuse to 
enforce statutes which they consider unconstitutional, Senatorial 
courtesy in 'connection with appointments, the origination of the 
large appropriation bills by the House of Representatives, the 
caucus of the members of each party in either house of Congress, 
and the almost universal practice of electing to Congress only 
residents of the districts to be represented. 
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CHAPTER V 


Congress 

The Structure of Government to Be Studied First 

The Constitution sets up the bare outline of the federal gov- 
ernment. Legislative enactment, judicial construction, and cus- 
tom have supplemented this with the details that make it an ef- 
fective machine. To understand the governmental organization 
of the United States, therefore, it next becomes necessary to ex- 
amine in more detail the structure of the various departments of 
the federal government, and after that, of the states. A study 
of the forces, such as political parties, that put this governmental 
machinery into motion and formulate its policies, may be re- 
served until later, and subsequently it will be possible to under- 
take an examination into the way in which this working machine 
of federal and state governments is functioning upon the actual 
political problems of our day. 

The Evolution of Parliament 

In analyzing the structure of the federal government the first 
department to be studied is the legislative. Modern democratic 
governments have evolved from medieval systems chiefly through 
the growth in powers and increase in the representative character 
of the legislature. 

This evolution is best exemplified in the development of the 
British system. Whatever the earliest origins of Parliament may 
have been, we know that in the second half of the 1200’s Parlia- 
ment began to take on its present form. In a senes of Parlia- 
ments called by various rulers, the knights of the shires, repre- 
senting the smaller landed mterests, and the burgesses of the 
towns, representing the commercial class, were added to the 

6i 
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clergy and barons of the older Parliaments. If medieval ideas 
had been followed, Parliament would have developed into three 
houses, representing clergy, barons, and commons, the knights 
joining with the barons with whom they belonged according to 
feudal theory. Instead, the clergy, in time, withdrew to their 
own convocations, except for the archbishops, bishops, and a 
number of abbots, who, as great landholders, remamed with the 
barons; while the knights joined with the burgesses; leavmg Par- 
liament with a bicameral form. In this way, the medieval idea 
of “three estates” was left behind. 

Parliament very early began to grow in power, for since the 
king needed the support of the country in the levying of taxes 
he was under the necessity of making concessions to Parhament. 
There are many phases to the centuries of struggle that followed. 
A great step forward was procedure by bill, under which, instead 
of merely petitioning the king to issue a law. Parliament framed 
the law itself, leaving to the king only the choice between sign- 
ing or refusing to sign. After this it was no longer possible for 
the king, after promising to grant a petition, to neglect to issue 
the promised law or modify its terms. When there was added to 
legislation by bill the understanding that the kmg would choose 
his ministers in accordance with the will of Parliament, and that 
he would act only upon the advice of these ministers, the victory 
of Parliament was complete. The British system of government 
IS based upon the idea of the supremacy of the legislature, and 
at present dais means the popular branch of the legislature. 

The Se-paration of Powers 

Our Constitution was framed while the evolution of the parlia- 
mentary system in England was still in progress. It was not evi- 
dent to the men of the Constitutional Convention that the Brit- 
ish plan that was soon to take definite form would be based upon 
a union between the popular branch of Parhament and the exec- 
utive, so that the cabinet, which is virtually a committee of the 
House of Commons, exercises in actual practice, the powers of 
the executive. The House of Lords has been reduced to a sub- 
ordmate position. Thus, the British system is based upon the 
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principle that the executive and Parliament must act together. 

The framers of the Constitution could not foresee that this 
type of government was to evolve in Great Britain. The cur- 
rent theory of the time was that successful government must be 
based upon a separation of executive, legislative, and judicial 
powers. The British system seemed to be based upon this prin- 
ciple. Montesquieu’s Spirit of Laws, widely read in this coun- 
try, had found the superiority of the British system to he in its 
application of this principle of the separation of powers. There- 
fore, they based their Constitution upon this principle, elabor- 
ated mto a system of “checks and balances,” in which the exer- 
cise of a power by one department was limited by powers of the 
other departments. Thus, the power of the legislature to pass 
laws IS limited by the Presidential veto, and the President’s 
power of appointment is limited by the need of Senatorial ap- 
proval. Some state constitutions, in addition to setting up the 
three departments and a system of checks and balances, also 
contam a “distributing clause,” providing that no one of the de- 
partments shall exercise powers of the others. In such states 
the courts are likely to be especially careful not to permit en- 
croachments of one department upon another. The federal Con- 
stitution contains no such clause, but nevertheless encroachments 
by one department on another are not permissible according to 
Constitutional theory. In practice, it is not possible always to 
prevent one department from exercising powers of the others. 
For instance, the President’s ordinance-making power is, in fact, 
a subordinate lawmaking power. 

Early Fatth tn the Legtslattve Branch 

In the struggle between king and Parliament, the colonists in 
general had been on the parliamentary side. The men of the 
American Revolution and the period that followed were familiar 
with the theories of John Locke,^ who not only put in classic 
form the doctrine of revolution but placed the legislative first in 
importance among the powers of government. So it is not by 
accident that tire Constitution places the legislature first in order 
among the three departments. 


^See p 10 



CONGRESS 


71 


Kecent Dechne 

In recent years, however, there have been indications of a de- 
chne in the importance of legislatures. In America the executive 
IS being looked to more and more to take the leadership in legis- 
lation, while many other countries have witnessed the establish- 
ment of dictatorships Much of this decline in importance may 
be due to transient circumstances, and probably is only tempo- ^ 
rary. Lawmakmg by elected representatives of the people would *' 
appear to be the best plan of government that so far has been i 
devised. 


FuncUons of Legtslatuns 

The most obvious function of a legislature is to make laws. 
But most of the so-called “laws” of legislatures are not “laws” 
in the sense that they are rules to govern the conduct of the 
people. They are appropriation bills, private bills, directions to 
officers, and the like. Only a small part of the time of a legisla- 
ture IS taken up in the consideration of “legislation” in the 
proper use of that term. One of the most important of the 
functions of a modern legislature is to call the attention of the 
public to the policies and actions of administrative officers and 
to subject those policies and actions to criticism. Another is to 
conduct investigations into alleged abuses within the admmistra- 
tion. 

Among the functions that a modern legislature may perform 
are: (i) lawmaking; (2) criticism of the executive; (3) forma- 
tion of public opmion; (4) acting as controllmg authority for 
the administrative bureaus; (5) removal of officers through im- 
peachment; (6) performance of certam executive functions, as 
in treaty making and appointments, (7) taking part in the proc- 
ess of amending the constitution; (8) passing upon the qualifica- 
tions of members-elect; (9) expelling members; (10) m cabinet- 
governed countries, expressmg confidence or lack of confidence 
in the mmistry. All of these functions except the last are per- 
formed by one or both branches of our Congress. 

Some functions that played very little part m the early history 
of our Congress have grown greatly under modern conditions, so 
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that Congress occupies a somewhat different position from the 
one that the framers of the Constitution had in mind. 

The Bicameral System 

The bicameral or two-chambered form of legislature is found 
in nearly all modern countries. In die early history of legisla- 
tures It was by no means certain that this would be true. The 
British Parliament might easily have grown into a body of more 
than two chambers. The French States-General retained 
throughout its history the three-chambered form, representing 
the three estates of France. Sweden once had a four-chambered 
legislature. 

Some of our early Colonial legislatures owed their bicameral 
form in part to the fact that they grew out of trading com- 
panies; the upper house came from die board of directors and 
the lower house from the stockholders. More generally, the up- 
per house represented the interest of the king, and die lower the 
interest of the colony. The influence of the English example 
may also have played a considerable part with them. The fram- 
ers of the Constitution were presented with various arguments 
in favor of a bicameral Congress — as that one house would be 
helpful in checking hasty legislation from the other. No doubt 
they were also influenced by the British example, and even more 
by the fact that most of the colonies had a bicameral form. But 
the really basic reason for adopting the bicameral idea was the 
necessity of representing different or conflicting interests. These 
were the interests of the large states on the one side and the in- 
terests of the small states on the other. The bicameral Con- 
gress, therefore, was a compromise in which the Senate embodied 
the small states’ idea of representation of states, and the House 
of Representatives the large states’ idea of representation of 
population. Fundamentally, therefore, we adopted the bicam- 
eral form for the same reason that the British Parliament as- 
sumed that form. In each case it was due to the need of repre- 
senting different or conflicting interests. In England it was 
classes that must be brought together. In America it was states. 
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The Meefzng of Congress 

The Constitution originally provided that the Congress should 
meet on the first Monday in December of each year unless Con- 
gress should by law fix another day, although the President was 
given power to call one or both houses m extra session at other 
times. The first Wednesday in March (March 4), 1789, was the 
the day set by the Congress of the Confederation for the meeting 
of the first Congress under the Constitution. Due to the ab- 
sence of a quorum the first House of Representatives did not or- 
ganize until April I, and the Senate not until April 6. Washing- 
ton was not inaugurated until April 30, the further delay bemg 
due to the need of counting the electoral vote and sending the 
notification to the President-elect, who then had to travel from 
Mount Vernon to New York where he took the oath of office. 
Subsequent Congresses and Presidential terms have begun on the 
fourth day of March, dating from the day ongmally fixed for 
the meeting of the first Congress. 

By law, members of botli houses are chosen on the Tuesday 
after the first Monday in November. An exception was subse- 
quently permitted m the case of states which would need to 
make changes in their constitutions m order to comply with this 
law. This explains the case of Marne, where the elections are 
held in September. Therefore, members of Congress, elected m 
November, came into office the next March, but did not ordma- 
rily meet in session until the following December, thirteen 
months after election. Their first session would last until some 
time in the summer and was known as the “long” session. The 
second session began on the first Monday in the following De- 
cember but came to an end on the fourth of the next March with 
the close of that Congress. This was known as the “short” ses- 
sion. Meantime, in the preceding November, before the opening 
of the short session, a new Congress had been chosen, which 
came into office on the fourth of March, and the cycle began 
again. A member of Congress, then, normally waited more than 
a year after election before he began to serve, while the mcum- 
bent “lame duck,” defeated at the polls, served for the “short” 
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term after he had been rejected by his constituents in favor of 
the other candidate. 

In the early history of the country there was excuse for some 
of this delay. It was no small matter for Congressmen to make 
the trip to Washington. Moreover, a period had to be allowed 
for the Presidential electors to meet and choose a President and 
Vice-President, and to notify them of their election. Probably 
tliere was never any justification for so long a delay. Under 
modern conditions there is no need to allow a long time to pre- 
pare for the trip to Washington, and, as for the electoral college, 
it merely registers the people’s choice. The argument that the 
people should have time to “cool off” before their representa- 
tives could pass laws does not appear to have had much influ- 
ence on the framers. 

In order to adjust the Constitution to modern conditions and 
to abolish the “lame-duck” session, the Twentieth Amendment, 
ratified in 1933, provides that the terms of the President and 
Vice-President shall end at noon on the twentieth day of Janu- 
ary, and the terms of Senators and Representatives at noon on 
the third day of January. Congress assembles each year at noon 
on January 3, unless by law it appoints a different day. There 
is no “short session.” There will be no “lame-duck” session un- 
less the session beginning on January 3 should run beyond the 
November elections or a special session should be called in No- 
vember or December after the elections. The meeting of a new 
Congress some seventeen days before the Presidential inaugura- 
tion gives time for the counting of the electoral vote, and, if nec- 
essary, the choice of a President and Vice-President in the event 
of the failure of the electoral college to do so. This interval 
also permits Congress to elect officers and organize its commit- 
tees in time to begin its legislative program immediately upon 
the mauguration of the new President. 

In addition to the “regular” sessions, the President may call 
special sessions of Congress or may call special sessions of one 
house alone. It was customary before the adoption of the 
Twentieth Amendment for the outgoing President to call a spe- 
cial session of the new Senate to meet on March 4 so that the 
new President could make his cabinet appointments immediately 
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Upon coming into office. When Congress meets in special session 
it does not limit itself to the matters for which it was called, but 
may proceed to other subjects The President cannot adjourn or 
prorogue the houses in either a special or regular session unless 
the houses disagree upon the time o^ adjournment, in which case 
he “may adjourn them to such Time as he shall thmk proper 
, . . (Article II, Section 3). It is not possible for the members 
by petition or any other method to bring about a special session, 
as it is in some of the states, even for the purpose of impeaching 
and trying the President. Neither house may adjourn for a pe- 
riod of more than three days without the consent of the other. 
Neither house may adjourn to “any other Place” than the one in , 
which the two houses shall be sitting (Article I, Section 5). 

Voting in Congress 

The Constitution states that the quorum for each house shall 
be a majority (Article I, Section 5), and this is held to be a ma- 
jority of those elected, sworn, and living, and whose membership 
has not been terminated. A smaller number may adjourn from 
day to day and compel the attendance of absent members. Or- 
dinarily, decisions are reached by a majority vote, but the Con- 
stitution requires two-thirds in certain cases. When the vote is 
by individuals, this means a majority or two-thirds of those vot- 
ing, provided a quorum is present. On votes by sound of voices 
a quorum is assumed to be present unless a count is demanded 
by a member. A recorded vote by yeas and nays may be de- 
manded by one-fifth of those present (Article I, Section 5), and 
at tins time, and when voting by tellers, a quorum must appear 
on the count. When the House of Representatives is voting by 1 
states in the choice of a President, two-thirds of all the states j 
must concur. 

Privileges \/' 

By Constitutional provision (Article I, Section 6), members of 
Congress are privileged from arrest durmg attendance upon ses- 
sions of their respective houses and in going to and returning 
from the same, except in cases of treason, felony, and breach of 
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the peace. The exceptions cover practically all crimes It 
ivould appear from the wording of the clause diat members 
could not be arrested while attending sessions or going to and re- 
turning from them, in the case of such misdemeanors as are not 
breaches of the peace. In that case, a member who was guilty 
of bribery in a state in which bribery was not a felony would be 
exempt from arrest, since bribery is not a breach of peace This 
literal interpretation has not been followed. In the case of Wil- 
liamson V. the United States the Supreme Court construed the 
exceptions to include all indictable offenses. Thus, even a mis- 
demeanor which IS not a breach of the peace, if indictable, would 
appear to subject die member to arrest. It may be concluded 
that the criminal exemption of members of Congress is very 
slight. On the other hand, members would appear to be exempt 
from any court processes where the penalty for failure to re- 
spond would be subject to restraint of the person. Thus, a 
member of Congress could not be called to jury duty or com- 
pelled to serve as a witness. The justification for this exemption 
lies in the need to protect the legislative branch from encroach- 
ment by the other departments of government and m the fact 
that when an individual member is kept away from his legisla- 
tive duties his constituency is temporarily deprived of effective 
representation m the national Congress. 

More important than this is a provision in the same clause of 
the Constitution to the effect that members shall not be ques- 
tioned in any other place for any speech or debate in either 
house. This exemption is subject to abuse, for a member may 
take advantage of the opportunity to vilify his enemies and to 
heap insult, falsehood, and abuse upon the heads of innocent 
people, without fear of punishment for slander. However, it is 
so important that the representatives of the people should be 
free to discover abuses and make them known, that restriction 
upon the freedom of members m debate would be an evil far be- 
yond those that are inherent in the present plan. Moreover, 
while the member is exempt from punishment in the courts he is' 
nevertheless amenable to the rules of his house. Section five of 
the first article of the Constitution provides that each house may 
punish Its members for disorderly behavior, and, with the con- 
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currence of two-tliirds, expel a member. Members have inter- 
preted their immunity to permit the reproduction and general 
distribution of speeches made in Congress in which derogatory 
statements are made about individuals. Whether their exemp- 
tion goes this far has not been finally determined. 

Members of the two houses of Congress receive the same sal- 
ary, which at present is |io,ooo a year. They also receive an 
allowance for clerk hire, larger for Senators than for Representa- 
tives, and a stationery allowance, and are provided with offices, 
most of which are in buildings adjacent to the main capitol 
building. They are not prevented from appointing members of 
their own families as secretaries out of the clerical allowance. 
The member may not draw his clerical allowance, keep the major 
part, and employ clerks at low salaries widi the remainder, for 
the employee must draw his own salary. However, there is nodi- 
ing to prevent a member from establishing agreements with his 
clerks to the effect that they will turn over part of their salaries 
to him. The salary of a member of Congress is inadequate in 
the case of those who are active upon important committees or 
who need funds for research work upon legislation. Some such 
members spend much more than they receive in the way of pay 
and allowances. The member who is willing to vote with the 
crowd and does not take his duties too seriously may find his 
place in Congress the best financial position he has known, es- 
pecially when his position is sufficiently secure that he does not 
need to spend too much in campaigns for nomination and elec- 
tion. 

Members are aided in their investigations by the legislative 
reference division m the Library of Congress, which maintains a 
reference service upon the progress of legislation throughout the 
country, furnishes information upon publications and articles 
dealing with legislation, and makes reports upon specific subjects. 

Investigations 

Each of the houses of Congress has the power to pumsh per- 
sons for contempt. A member himself may be in contempt of 
Ins house if he commits an assault upon a member because of 
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words spoken in debate. Outsiders may also be in contempt of 
a house, as by attempting to bribe members or publishing defam- 
atory articles about a house. The most interesting cases of con- 
tempt have appeared when persons have refused to testify before 
committees of Congress. A house may give to a committee the 
power to call witnesses before it and to require their testimony. 
Refusal to testify constitutes a contempt. The power to compel 
testimony is not without limits, however, for it may be exercised 
only in carrying out the powers entrusted by the Constitution to 
that house. Thus, a house of Congress that does not have in 
view legislation upon the matter under investigation, may not 
compel witnesses to testify concernmg transactions that are 
purely subjects for judicial investigation (Kilbourn v. Thomp- 
son). 

The house concerned may punish for the contempt, but in 
such case it appears that its powers do not extend beyond im- 
prisonment for the term of that Congress, since the jurisdiction 
of the house ends with the close of that Congress (Anderson v. 
Dunn). However, refusal to testify may not only be proceeded 
against as a contempt by the house concerned, but it may be 
made a misdemeanor, punishable m the courts. Congress has 
made it a misdemeanor punishable by a fine of not more than 
|x,ooo or imprisonment for not more than twelve montlis to re- 
fuse to answer or to produce papers before either house, largely 
because it was felt that since the power of a house does not ex- 
tend beyond the end of that Congress, it was desirable to provide 
a punishment for such refusals that would not be limited to the 
end of a Congress. Moreover the fact that a house has inflicted 
punishment through contempt proceedings does not preclude 
punishment for the same action as a misdemeanor under the stat- 
ute (Jurney v. MacCracken). 

The power to investigate and to compel testimony is one of 
the most important powers of a legislative body, for often it is 
only by this means that abuses, corrective by legislation or pun- 
ishable by impeachment, can be disclosed. Unfortunately, in 
recent years there has been some tendency for committees to 
abuse the power, appearing to browbeat witnesses and to proceed 
in an arbitrary way, whereas the appropriate procedure in deal- 
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ing with witnesses, while it need not follow all the forms of a 
court, should afford the substance of fairness and reasonable con- 
sideration of the rights of witnesses. 

References 

References and cases for Chapters V, VI, and VII will be found on p. 132. 
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The House of Representatives 

Of the two branches of Congress, the House of Representa- 
tives, with Its larger numbers, presents the more difficult problem 
from the point of view of organization. 

The Chamber 

It meets in the southern wing of the capitol building in a 
large, rather bare-looking, rectangular room, with its longer walls 
running east and west. The members sit in semicircular rows. 
In front is the Speaker, whose desk is on a raised dais at the 
middle of the southern wall. In front of him on lower tiers of 
the dais are the desks of various clerks and officers. The boys 
who act as pages may often be seen sitting on the steps leading 
up to the Speaker’s desk. Formerly the members were given in- 
dividual chairs and desks at which they did much of their news- 
paper reading and routine work, but with the increased size of 
the house this has become impracticable and benches are now 
provided, except for two large desks on opposite sides of the cen- 
ter aisle, which are used by the floor leaders of the two major 
parties and by tlie majority and minority leaders from tlie com- 
mittees as the committee bills come up for consideration. The 
new arrangement is conducive to greater quiet, for there is not 
so much rattling of papers and calling across to neighbors as be- 
fore. Also it affords an opportunity for members to group them- 
selves near the front where the discussions are being held. In so 
vast a room it is difficult for even the most powerful of orators 
to make himself heard. 

When the members were provided witli desks the Republicans 
were assigned to places on the Speaker’s left and the Democrats 
on the right. The two parties still place themselves in this way. 

80 
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In most European legislative bodies, where the seatmg is in simi- 
lar concentric semicircles and where there are many political 
parties, it is customary for the most radical members to sit on 
the extreme left of the presiding oflBcer, gradually shading off 
from liberalism through conservatism to the reactionaries on the 
extreme right. An exception is the British arrangement where a 
much smaller room is used with the members on tiers of benches 
lengthwise of the room and facing the center aisle. The Speaker 
IS at the end of this room, with the supporters of the party in 
power on his right, faced by their opponents on the opposite side. 
The ministers sit close to the Speaker at his right, on the 'Treas- 
ury Bench.” The small size of the room and its greater deco- 
rum are conducive to real deliberation. 

Along the walls of the House of Representatives hall run gal- 
leries for visitors, while outside the hall are cloakrooms and 
lounging rooms. The members are cared for in other parts of 
the building with a dining room and even a barber shop. Offices 
are provided in nearby buildings erected for the purpose. 

The Constitution provides that the membership of the House 
of Representatives shall be based upon population, upon a ratio 
of not more than one Representative for each 30,000 of population, 
but each state must have at least one Representative. It provides 
for a new apportionment after each decennial census. 

Although the number of persons represented by each member 
of Congress was repeatedly raised, the size of the House in- 
creased from the original 65, set for the first Congress by the 
Constitution, to 435, after the census of 1910. After only one 
census, tliat of 1840, has the House of Representatives lost in 
membership. After all others up to 1920 it has gained. 

The growth has been due to several factors. In the first place 
some states have grown faster than others, so that if the number 
of Representatives had been kept constant, the states of large 
growth would have gained Representatives while those of small 
growth would have lost Representatives. State pride and the per- 
sonal ambition of members who would have lost seats dictated 
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that the membership of no state should be decreased if it could 
be avoided. The result has been a large increase in the mem- 
bership of the body, while the necessity of fixing a ratio that 
would deprive as few states as possible of seats while caring for 
the increases in population m other states has led to departures 
from the round numbers that were used in early apportionments. 
The addition of new states to the Union has contributed further 
to growth in the House. 

Another factor has been the problem of fractions of the popu- 
lation fixed m the ratio. Washington vetoed a bill that gave an 
additional Representative to a state for a major fraction, that is, 
a fraction larger than half, on the ground of unconstitutionality. 
In the apportionment upon the census of 1840 the idea of major 
fractions was accepted, however, and this accounts for the loss in 
membership accomplished upon that census. 

After the census of 1920, no reapportionment was made. The 
reason given for this was the fact that the 1920 census was made 
when there was a temporary shift of population to the industrial 
states resulting from the World War. The states that failed to 
secure the added Representatives by this failure to reapportion 
protested strongly against what they considered an injustice. 

In anticipation of the census of 1930, it was realized that 
something must be done. Reapportionment could not be“de- 
layed indefinitely. Accordingly, in 1929 it was provided by law 
that thereafter the President, after a decennial census, should 
present to Congress at its next session a statement of the number 
of Representatives to which each state would be entitled, with a 
fixed total number of 435 Representatives, distributed according 
to the metliod used at the preceding apportionment. The 
method used upon the 1910 census was the plan known as “ma- 
jor fractions,” the details of which are of interest to mathemati- 
cians but cannot be appreciated by laymen.* If Congress should 
not provide otherwise, this plan was to be applied automatically. 
Congress did not provide otherwise and so the “major fractions” 
plan went into efiect. The provisions of this act will apply to 
apportionments in the future, and it may be hoped that disputes 
over apportionment will be less likely to occur and that the pres- 
ent number of Representatives will at least not be increased. 
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The Distnct System 

The Constitution does not say whether Representatives are to 
be chosen “at large” or by districts. If elected “at large” all 
candidates for Representative from a state would be voted upon 
by all the voters of the state. Generally each voter would be 
given as many votes as there were seats to be filled, which votes 
he must cast for different men. The candidates with the largest 
number of votes would be elected. If chosen by districts the 
state would be divided into districts, each district electmg one 
Representative. Whether the one or the other method is followed 
makes a considerable difference in the results, for where the elec- 
tion IS “at large” all the representatives from a state are likely 
to be of one political party. In election by districts it is possi- 
ble that the party that is in a minority for the state as a whole 
will nevertheless have a majority m certain districts and will 
carry those districts. The majority party in a state naturally 
will prefer election at large, and the pressure therefore up to 
1842 was toward tliat method of choice, although both methods 
were used. Obviously it was unfair for some states to use one 
method and some another, for if states controlled by one polit- 
ical party should choose at large and states controlled by the 
_pther, party should use districts, the second party would be at a 
""'disadvantage. 

As a result, Congress in the exercise of its Constitutional author- 
ity to “make or alter” the regulations upon the times, places, 
and manner of holding Congressional elections (Article I, Section 
4) provided by law in 1842 that members should be chosen by 
districts. The act of 1911 called for choice by districts “com- 
posed of contiguous and compact territory and containing as 
nearly as practicable an equal number of inhabitants. However, 
it was provided that when a state was given an additional Repre- 
sentative, in a new apportionment, he might be chosen by the 
state at large until the state was redistncted. Moreover, if the 
representation of a state should be reduced it might abandon the 
district system temporarily until a redistricting could be effected. 
Congress never went so far as to lay out the districts itself but 
left this to the state legislatures. 
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Even these provisions, hoivever, were not completely successful 
in preventing the party that controlled the state legislature from 
securing more seats in Congress than its numbers warranted. In 
the first place, the phrase “as nearly as practicable an equal 
number of inhabitants” left much to the discretion of the legis- 
lature. It was impossible of course to make the districts exactly 
equal in population and so the majority party in the legislature 
would lay out large districts m the areas controlled by the minor- 
ity party, while laying out small districts in the areas controlled 
by the majority party. As each district sent one representative, 
the majority party was overrepresented. 

. In the second place, the phrase “contiguous and compact ter-- 
ritory” constituted only a most general restriction upon the legis- 
lature that was doing the redistricting. The party in control of 
the state legislature so arranged the boundaries that the districts 
in which its opponents were in the majority would be as nearly 
unani m ous as possible for its opponents, while in districts which 
it expected to carry the majorities were sufficient only to provide 
a safe margin. As only a majority (or, with more than two can- 
didates, a “plurality”) is necessary to carry a district, the minor- 
ity party wasted votes. If some of its surplus votes could have 
been transferred to other districts there might have been suffi- 
cient votes to carry those districts, too. The party that con- 
trolled the legislature often carved out districts of weird shapes 
in effectmg its purpose. 

• In the apportionment act of 1929, the provisions for single- 
member districts were omitted, and in Wood v. Broom, it was 
held that Congress thereby intended to remove the requirement 
of the district system. Of course, the requirements concerning 
the number of inhabitants and compact and contiguous territory 
also went out. The district system is now so established that it 
is not likely in fact to be abandoned, but the states are now able 
to proceed with their redistricting without the embarrassment of 
the federal restrictions. 

The process of arranging districts in such a way as to aid the 
party in control of the legislature is known as “gerrymandering,” 
a term that probably comes from a bit of redistricting in Massa- 
chusetts in which it was alleged that Elbridge Gerry was con- 



THE HOUSE OF REPRESENTATIVES 85 

cerned. In sum, the technique of the gerrymander is for the 
party that controls the legislature to make its opponents’ dis- 
tricts large in population and its own small, and to so arrange the 
districts that its opponents waste votes. The term “gerryman- 
der” IS also applied to any other rearrangement of boundaries for 
political purposes. 

Gerrymandering is more prevalent m the states of the East and 
South where the counties are irregular m shape than in the West 
where they have straight lines for boundanes. However, even in 
the East and South public opinion is likely to condemn the proc- 
ess when It goes to extremes. 

The courts are reluctant to mterfere with redistricting acts of 
the legislatures and the most effective means of preventing gerry- 
mandering lies in public opinion. 

A criticism of the district system is that even without the ger- 
rymander It gives representation to the minority only in a very 
imperfect way, since, as just explamed, it is affected by the geo- 
graphical distribution of the parties. A number of plans de- 
signed to improve upon it have been worked out in the states. 
They are discussed in connection with the state legislatures.^ 

Term 

The term of a member of the House of Representatives is two 
years. Originally considered* too long a term, the criticism has 
veered to the other direction. The increasing complexity of 
modern problems makes it desirable that a body should have a 
reasonable time to formulate a program. Many persons now 
consider two years too short a time for this purpose. The Twen- 
tieth Amendment, which brings Congress together soon after the 
members have been elected, will help m this respect. 

The term of a member can be terminated by resignation or by 
expulsion. The latter requires a two-thirds vote. In the im- 
peachment case of Senator Blount, the Senate by a vote of four- 
teen to eleven held that a Senator was not a civil officer of -the 
United States within the meaning of the Constitution, and that, 
therefore, he was not liable to impeachment. If this decision 


^Sce p 304, 
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holds, Senators and, presumably. Representatives, are not subject 
to removal by the process of impeachment. 

The ElecUon oj M.embers 

The qualifications of the voters who choose members of Con- 
gress are not under the control of Congress. They are deter- 
mined by each state, with the restriction that they shall be the 
same as those of the electors who choose the members of the most 
numerous branch of the state legislature (Article I, Section 2), 
and that no one may be deprived of the vote because of race, 
color, previous condition of servitude (Amendment XV), or sex 
(Amendment XIX). Congress may alter the “Times, Places 
and Manner of holding Elections” as fixed by the state legisla- 
tures (Article I, Section 4), and, as noted above,^ Congress has 
exercised this power to the extent of fixing the time of elections 
and, before 1929, requiring that the Representatives be chosen 
by the district system. It has also required that elections be by 
secret ballot. It would appear, however, that Congress may not 
go back of the election and regulate nominations. 

In tile case of Newberry v. United States, Truman H. New- 
, berry and others were charged with having conspired to violate 
an act of Congress limiting the amount of money to be expended 
in procuring nomination and election to Congress. The mem- 
bers of the Supreme Court were divided in their views on this. 
The Court held that the power of Congress to make or alter 
the regulations upon the times, places, and manner of holding 
“elections” did not carry power to regulate primaries or conven- 
tions for designating candidates. However, four justices argued 
that Congress did have power to regulate the nominating process, 
and one justice, while holding invalid the act, which was passed 
before the adoption of the Seventeenth Amendment, reserved 
judgment whether it would have been valid if passed subsequent 
to that amendment. 

In the case of Nixon v. Herndon, coming from Texas, how- 
ever, an attempt of that state to exclude Negroes from Demo- 
cratic primaries was held unconstitutional, as a denial of equal 
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protection of the law under the Fourteenth Amendment. Then 
the legislature provided that the state executive committee of a 
political party might prescribe the qualifications for voting m its 
primaries, and the state executive committee of the Democratic 
party adopted a rule that excluded all other than white persons. 
In Nixon v. Condon this statute also was held invalid as denymg 
equal protection. Subsequently, however, when the state Dem- 
ocratic convention of Texas excluded Negroes from its primaries 
in tlae absence of any state law upon the subject, the Supreme 
Court in Grovey v. Townsend was unanimous in holding that the 
federal Constitution was not involved. While the state could 
not be involved in excluding Negroes from primaries, the party as 
a private organization could do so. 

As the law now appears to stand. Congress has no jurisdiction 
over the nominating processes for national offices. However, if a 
state passes a discriminatory law upon the subject or grants au- 
thority to make discriminations to any body, such statute is held 
to be invalid as a denial of equal protection. Congress cannot 
legislate upon the subject at all States may do so, provided 
their laws are not discriminatory or do not authorize discrimina- 
tion. Party organizations may make such discriminations, how- 
ever, on their own account. 

The Fourteenth Amendment provides that whenever a state, 
except for participation in rebellion or other crime, denies the suf- 
frage to any male inhabitants, twenty-one years of age, who are 
United States citizens, the basis of representation of that state 
shall be proportionately reduced. This provision has never been 
enforced. The Northern states have hesitated to revive the Ne- 
gro question despite the fact that the Southern states have ap- 
plied effective means to deprive Negroes of the suffrage. More- 
over, the number of persons who are rejected by the ofl&cials may 
be only a small part of the total number of persons who do not 
attempt to vote since they know that they would be rejected. 
The number rejected, therefore, is no true indication of the per- 
sons really deprived of the suffrage. 

Another objection to enforcement of this provision of the Four- 
teenth Amendment lies in the fact that some Northern states 
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have suffrage requirements such as educational tests, fairly ap- 
plied. If the amendment were enforced, these Northern states 
would lose Representatives Furthermore, there are many states 
in which the vote in the election is light because one of the par- 
ties is in such preponderance that die minority candidates have 
no chance, in normal times, to be elected. The vote in the pri- 
mary of the majority paity in such states will be heavy, since 
the primary, in effect, chooses die representative. Obviously, it 
would be unfair to cut down the representation of such states by 
assuming that those who failed to vote in the final election had 
been excluded. For these reasons, this part of the Fourteenth 
Amendment has not been enforced. 

The First hAeetmg of a House 

Every two years when a new House of Representatives meets 
It is a completely new body independent of the preceding House. 
It has no organization, no officers, no rules. The members-elect 
gather in the hall of the House of Representatives. By a rule 
of the House the clerk of the preceding House presides, but ob- 
servance of this rule is based only on custom, for the rules of 
one House cannot bind a succeeding House. Moreover, since 
the House has not yet adopted its rules, the Clerk as presiding 
officer IS governed only by the general rules of parliamentary 
law. 

A roll of the members-elect, based upon the credentials, sent 
in by the governors of the states, has been prepared previously 
by the Clerk. He calls this roll and if a quorum is present the 
House proceeds to elect a Speaker. The Speaker-elect then usu- 
ally is escorted to the chair by a committee that includes tlie de- 
feated candidates for the Speakership. After the Speaker-elect 
has replied to a speech of presentation, the oath is administered 
to him by the member-elect present who has served longest con- 
tinuously. The Speaker then administers the oath to the mem- 
bers-elect. In the past the oath usually was administered to the 
members-elect in groups by states, but in the Seventy-first, Sev- 
enty-second, and Seventy-third Congresses the oath has been ad- 
ministered to the whole body at once. 
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Where it is questioned that the claimant to a seat has the 
proper credentials, that is, papers certifying to his election, or if 
It is alleged that he lacks the Constitutional qualifications, such 
as age, he may be required to wait for a decision by the House 
before he takes the oath. Usually, the members-elect are sworn 
in on the basis of their prima-facie claim as evidenced by their 
credentials, and their final right to a seat left for later determi- 
nation. This is decided by a majority vote. If, after a member 
has been sworn in, it is later discovered that he does not possess 
the Constitutional qualifications, he may be unseated by a ma- 
jority vote. 

Disputed election cases are referred to one of the committees 
on elections which reports its decision to the House for determi- 
nation. Contests in the past were frequently decided upon par- 
tisan grounds but a tendency toward impartiality has been ob- 
served lately, and contests now appear to be decided more upon 
their merits. In England, election contests are decided m the 
courts, but our Constitution says that each house shall be the 
judge of the elections, returns, and qualifications of its members 
and the houses have not been willing to leave the matter to the 
courts. Probably they could not surrender the final authority to 
pass upon election cases, but judicial bodies might be set up to 
gather evidence and render decisions that would be formally rati- 
fied in the houses. 

QuahficaUons of Ts/lembers 

The Constitution provides that a member shall be twenty-five 
years of age, seven years a citizen of the Umted States, and an 
“inhabitant” of the state from which he was chosen. If the 
House does not choose to enforce these provisions, nothing can 
be done about it. Henry Clay served in the Senate when he was 
under the minimum age fixed for that body. There is a story to 
the effect that when that erratic genius who signed his name 
John Randolph of Roanoke was once questioned by the Clerk as 
to his age, he answered, “Ask my constituents,” although in fact 
Randolph was over the required age. 

A constituency seldom goes outside its own district to choose a 
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member. It has been done in large cities containing more than 
one district, but it is so unusual that the requirement of resi- 
dence within the district represented may almost be regarded as 
an additional qualification, imposed by custom. It is different 
from the practice in European countries, which permits the mem- 
ber to be chosen from any district. There, the services of an 
able man who cannot carry his home district are not necessarily 
lost to the country. Our custom deprives die country as a whole 
of the services of any man, however able or experienced, who 
cannot command a majority in his home district. This, however, 
IS not the chief loss. Our practice is based on the theory that a 
member should represent the special interests of his district 
rather than the general good of the whole country. It results in 
the type of legislation that comes from the logrolling tactics of 
members who sacrifice the country for the special desires of their 
particular districts. It transforms the Representative into a spe- 
cial agent for the voters of his district, who look to him to pro- 
vide them with federal jobs and who expect him to secure for 
them a part of whatever there may be to distribute in Washing- 
ton. 

The House of Representatives has in effect added other quali- 
fications at times. After the Civil War and before the enact- 
ment of the Fourteenth Amendment, members who could not 
take the test oadi of loyalty were excluded under the act of July 
2, 1862. The application of this act was upheld in the House. 
Thus the Constitutional qualifications were added to by the com- 
bined efforts of a law and the confirmatory action of the House. 
In another instance, a Representative-elect from Utah, charged 
with having practiced polygamy in violation of law, was excluded 
by the House. The position taken by the House was that the 
Representative-elect could be excluded by majority vote, just as 
he might be excluded by such vote if he lacked the Constitu- 
tional qualifications of a member. 

Until recently the Senate apparently had taken the position 
that a member with the Constitutional qualifications must be ac- 
cepted, or if rejected, that the action must be by a two-thirds 
vote, as is required by the Constitution in the case of expulsion. 
In a recent case, however, the Senate refused to seat a man be- 
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cause of alleged irregularities in his election. Even though this 
practice may be a violation of the Constitution in that it adds to 
the Constitutional qualifications of members, there is no appeal 
from the decision. The practice has its elements of danger, for 
it may be abused by an unscrupulous or partisan majority. In 
view of the Newberry decision,^ however, it seems to be the 
most convenient and perhaps the only way m which a house can 
prevent undesirable persons from being sent to it from states 
that are not willing by law to provide pioper regulations of their 
own. Whether expulsion is a proper method of dealmg with of- 
fenses committed before election, or between the election and the 
taking of the oath, is a debatable question. 

The Com-pUuon of OrganiT^tion 

After the swearing-in of members the next business in order is 
the election of the remaining officers of the House. This is done 
by a resolution which includes the whole slate of candidates for 
the various offices as previously drawn up by the majority cau- 
cus. After the House has been thus “organized,” the Senate and 
the President are notified of the fact. 


The Adopuon of Rules 

The next business in order is the adoption of rules. Until 
that has been done the House is guided by general parliamen- 
tary law, although this general parliamentary law is interpreted 
by Speakers m the light of the usual rules of the House. If any 
members want to reform the old rules of the House, they shoul 
see that the changes are made before the new rules are adopted, 
for after their adoption it is almost impossible to bring about a 
change except with the consent of the majority members of the 
Committee on Rules, to which proposed changes are, according 
to the rules, referred. The members of this committee are al- 
ways members of the group of leaders of the House and can usu- 
ally be depended upon to oppose the democratization of proce- 
dure. The House always adopts the rules of the precedmg 
House, making such modifications as it may desire. 


^ See p 86. 



92 


THE HOUSE OF REPRESENTATIVES 


The speaker 

The most important officer of the House is the Speaker. Cus- 
tom has decreed tliat he be a member of the House although 
there is nodiing to prevent that body from choosing an outsider 
as It now does in the case of all the other officers. 

The office of Speaker here has followed a different line of 
development from that of the Speaker of the British House of 
Commons. The latter, upon accepting the office, leaves his poli- 
tics behind him. He does not campaign for reelection but his 
constituency continues to return him to die House, and no one 
would think of offering himself against “Mr. • Speaker.” The 
Commons retain him as Speaker until he is ready to retire. He 
is an officer of great dignity, is surrounded by considerable cere- 
mony, and is provided with residential quarters m the palace of 
Westminster. A peerage and a pension usually are given him 
when he retires. 

On the odier hand, our Speaker is one of the leaders of his 
party. He frankly accepts his position as a party leader and in 
cases of doubt his decisions are likely to be affected by consider- 
ations of party success. 

The Speaker Before the Fall of "Cannomsm” 

Until his powers were curtailed, a process diat began in 1909, 
while Joseph G. Cannon was Speaker, no one except the Pres- 
ident possessed so much power as the Speaker. He appointed 
the members of all the House committees, and by skillful use of 
this power could do much to affect legislation, placing on impor- 
tant committees those members who supported the dominant 
leaders, and punishing members who did not fall into line by 
putting them on committees of little influence. It is not to be 
understood that this power was absolutely arbitrary. Custom 
was a restraining influence. One state or section of the country 
could not be given all the places on a committee, rules of sen- 
iority could not be ignored with impunity, and of course the mi- 
nority party must have its proportion on each committee; but 
die Speaker had much latitude, especially in promotion from one 
committee to another. 
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Another important power of the Speaker lay in his relation to 
the Committee on Rules, the committee that does more than any 
other to control the fate of legislation. This committee con- 
sisted of two members of the minority party who were ignored 
by the others in all matters of policy, and three members of the 
majoiity party. Of the three majority members, one was the 
Speaker himself and the other two were his appointees. 

He also exercised much influence through his right of ‘Vecogni- 
tion. Theoretically, the member who first rises to his feet has 
the right to speak. But in so large and distinguished a body, 
the supply of eloquence is likely to be far in excess of the avail- 
able time, and there must be some authority to distribute the 
time. Custom plays a part in this, as m other matters, and cer- 
tain persons are entitled to preference. However, considerable 
discretion must remain with the Speaker. Mr. Cannon came un- 
der criticism for his insistence that members should make their 
intentions known before he would grant recognition. “For what 
purpose does the gentleman rise?” the Speaker would ask, and 
recognition would be withheld if the subject that the member 
had in mind was not in order. The position of the Speaker was 
taken in the interest of orderly procedure but it was irksome to 
members. 

A phase of the power of recognition which brought Mr. Can- 
non into conflict with the membership was in relation to small 
bills. These bills were dear to members of Congress, for they 
were personal bills in which individual constituents or groups of 
constituents were interested. They were not sufficiently impor- 
tant to be brought up by special order and would receive consid- 
eration only if unanimous consent were granted. In such cases 
the Speaker would not grant recognition unless he had been con- 
sulted in advance and had approved each bill. Smce, as a mem- 
ber, he could have blocked unanimous consent by objecting, he 
exercised this power as Speaker by refusing recognition to bring 
up the bill. In practice, his office was crowded with Congress- 
men seeking approval of small bills and the right to call them up. 

The justification offered for this power on the part of Speakers 
was that authority and responsibility for the work of Congress 
should be lodged somewhere and that the Speaker was the proper 
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person to wield the power. If the House was dissatisfied, it 
should choose a new Speaker. The opposition, however, did not 
desire a mere change of Speakers. “Has it come to pass,” asked 
Representative Shackleford, “that the Speaker of the House of 
Representatives has brought us to the level of the Russian peas- 
ants who have no privilege but that of revolution 

TI>e Changes of 1909-11 

In 1909-1910, a combination of Democrats and “insurgent” 
Republicans, after a memorable struggle with Speaker Cannon 
and the “old guard,” succeeded in taking from the Speaker much 
of his power, and the process was carried further by the Demo- 
crats in 1911. It was provided that standing committees, for- 
merly appointed by the Speaker, should be elected by the House. 
The Speaker retained die power to appoint select and conference 
committees, but the select or special committees are not of great 
importance, and membership upon conference committees is con- 
trolled by custom. The Speaker was removed from the Rules 
Committee, the membership was increased to ten, and this com- 
mittee along with the odier standing committees became elective. 
Two more members have subsequently been added to the Rules 
Committee, bringing the total to twelve. 

The Speaker’s power of recognition was restricted, especially 
by the creation of a Consent Calendar, upon which members 
might place bills which would be considered in order on certain 
days if not objected to; by the institution of Calendar Wednes- 
day when committee chairmen may call up bills for discussion; 
and by inserting in the rules a provision that made the Private 
Calendar in order on Fridays. This permission concerning the 
Private Calendar simply regularized what had previously been 
accomplished through special orders. Further changes in proce- 
dure upon the Private Calendar have been made subsequently.'’ 

The Speaker Today 

The Speaker is still an important official. He appoints select 
and conference committees. He has powers of recognition which 


“See p 107. 
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he exercises in accordance with custom and in conjunction with 
the majority and minority floor leaders. On certam days (the 
first and diird Monday of each month and the last six days m 
each session) that are set aside for suspension of the rules so 
that bills may be passed, he may, and sometimes does, refuse 
recognition to members who desire to suspend the rules and pass 
a bill to which he is opposed. He may refuse to recognize a mo- 
tion for unanimous consent. This power does not, of course, ap- 
ply to bills on the Consent Calendar, but it does apply to other 
unanimous consent requests, such as requests to limit debate on 
bills and requests to extend remarks in the Congressional Record. 

According to the rules, the Speaker is not required to vote ex- 
cept where his vote would be decisive or where the House is vot- 
ing by ballot. A decisive vote is different from a mere vote in 
,case of a tie. Where there is a tie the motion that is being 
voted upon is lost. A deciding vote not only gives the Speaker 
power, if there is a tie, to vote in the affirmative and thus pass 
the motion, but gives him power, if there is a majority of one for 
the motion, to vote m the' negative and brmg about a tie, thus de- 
feating the motion. It also permits the Speaker to vote when 
needed to provide a two-thirds majority. However, he may, if 
he desires, vote at any time, for otherwise his constituency would 
be deprived of full representation. Henry Clay, one of our 
greatest Speakers, once even had his name called first so that his 
vote would influence his followers. 

The Speaker retains the important power of passing upon 
questions of parliamentary law. Different from the rule in the 
British House of Commons, his decision is not final, but it is sel- 
dom that an appeal to the House for a reversal of his deasion is 
sustained. 

He possesses two important prerogatives which are designed 
to prevent “filibustering” and dilatory practices by a minority. 
They were first exercised by Speaker Thomas B. Reed and are 
known as the “Reed rules.” Under the first of these 'he can 
count in a quorum' alTmembers who are actually present whether 
they answer “present” or not. The mmority party had been 
raising the question of a quorum and then refusing to answer 
when the roll was called. Reed broke up this practice by count- 
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mg all those who were physically present. The second rule gives 
to the Speaker the power to refuse to put motions that are ob- 
viously dilatory. When Speaker Reed first exercised these pre- 
rogatives, tile opposition was bitter, but Reed remained firm. 
He was known as the “Iron Czar.” However, the powers 
claimed by him were so necessary diat eventually they were in- 
corporated in the rules of the House. 

The Speaker has the power to maintain order. Officially he 
represents the House as a whole, and Speakers have been careful 
not to compromise its dignity. He signs acts and joint resolu- 
tions, and performs numerous other duties. But the most im- 
portant source of power in the Speaker lies in his status as 
leader of his party in the House. His influence is increased in 
proportion to his ability, experience, and capacity for leadership. 

T-he Standing Committees 

Except widi unanimous consent all bills and resolutions arc re- 
ferred to a committee before any action is taken in the House. 
A bill has practically no chance of passing unless it is reported 
favorably by a committee. There are now nearly fifty standing 
committees in the House, and before 1927 the number was even 
greater. Even after committees become useless they are likely 
to be retained for the clerkships and stationery allowances they 
carry, and the prestige among his constituents that comes to the 
member whose stationery proclaims him chairman of a commit- 
tee. Committees vary in size from two or three on an unimpor- 
tant committee, to nearly forty on the Committee on Appropria- 
tions.. Committees are always bipartisan and the majority party 
in die House sees to it that it has a safe majority on each 
committee. An exception is the Committee on the Disposition 
of Executive Papers which now consists of one Democrat and 
one Republican. However, committees are not divided between 
the two^ parties in proportion to their strength in the House. At 
present the Republicans constitute only a small minority in the 
House but nevertheless have a substantial minority on each com- 
mittee. Each Republican has more committee assignments on 
the whole than each Democrat. The minority party is repre- 
sented on committees not in proportion to its strength, but by 
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virtue of the fact that the mmonty must have a certain repre- 
sentation on each committee. A member does not often serve 
on more than four committees at one time and usually serves on 
less than that number Some important committees are exclusive, 
that is, a member assigned to one of them is not normally as- 
signed to another. However, in the Seventy-fifth Congress, with 
only a small group of Republicans in the House, exceptions were 
made to this principle in its application to the Republicans. 

Among the most important committees of the House are Rules, 
Ways and Means (which draws up the money-raising bills). Ap- 
propriations (which draws up the bills that appropriate the 
money for expenditure). Banking and Currency, Judiciary, Ag- 
riculture, Interstate and Foreign Commerce, Military Affairs, and 
Naval Affairs. Other committees that at times have acquired 
importance, frequently because of the political influence they 
may have brought, or worse, their “pork barrel” aspects, are In- 
valid Pensions (Civil War Pensions), Pensions (Pensions for 
wars other than the Civil War), Rivers and Harbors, and World 
War Veterans’ Legislation. From time to time various mdivid- 
ual committees will rise in importance as the subjects over which 
they have jurisdiction come to the front as matters of national 
concern. 

According to the rules, standing committees are elected by the 
House. In practice, this is merely the formal ratification of a 
decision already reached. The majority party determines the 
number of members from each party that will be placed on each 
committee. It is left to each party to determine what persons 
shall constitute its quota on the committees. The caucus or con- 
ference chooses a committee on committees which makes up the 
list of that party for each committee.® The list is presented to 
the House in the form of a motion or resolution, and is passed 
as a matter of course. The committees on committees of the 
caucuses, although unknown to the rules, wield the appointmg 
power that the Speaker lost in 1911. In selecting committees 
they are guided by the same principles concerning seniority, geo- 
graphical distribution, and the like, that had guided the Speaker, 
and in practice their decision is, in effect, just as final. 

“See pp IT4, 1 15. 
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The chairmen of committees are elected by the House. In 
practice, through the operation of the seniority principle, the 
House chooses that member of the majority party on the com- 
mittee who has had the longest continuous service upon it. The 
chairman of a committee enjoys an exceptional status, not only 
because of his advantage in experience, but through the preroga- 
tives of the olSce. On Calendar Wednesday it is usually the 
chairman of a committee who is authorized to call up bills for 
discussion. He may even at times exercise a negative upon the 
decision of the whole committee. For instance, when the Com- 
mittee on Rules has adopted a special rule calling up a certain 
bill, the chairman has been known to defeat the rule simply by 
not reporting it for a vote in the House. 

Committee meetings usually take place in the morning, for the 
House meets at noon and no committee except the Committee on 
Rules may meet while the House is in session without permission 
of the House. 

Various committees rise to great importance at different times. 
As problems of agriculture, railroad regulation, water power, and 
the like come into prominence the committees having charge of 
those subjects have the interest of the country centered upon 
them. There are three committees, however, that stand out 
from the rest as always important. Two of these are the com- 
mittees havmg to do with the raising and spending of money. 
State legislatures may deal directly with even more vital and va- 
ried matters of real legislation than does the Qongress of the 
United States, but Congress stands out in this country and in 
tlie world for the immensity of the sums which it raises and 
spends. Moreover, the methods used in the raising of these 
sums may be such as to determine the fate of whole industries, 
and the method of expenditure is of interest to many groups and 
localities as well as to the country as a whole. The third of these 
committees is the Committee on Rules. 

Financial Bills 

1 ) The Committee on Ways and Means deals with the raising of 
money. Its practice is to divide the great revenue measures into 
parts, giving each to a subcommittee. After hearings have been 
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granted by its subcommittees to interested persons, it proposes 
the rates to be imposed upon articles brought into this country 
from abroad, proposes income tax rates and excise duties, and 
makes such other proposals for the raising of money as it may 
consider advisable. These proposals are incorporated into a bill. 
The members of the minority party on this committee are ig- 
nored by the majority party as a rule, since revenue bills are 
considered party measures. A revenue bill, as a party measure, 
is almost certain to be passed with few changes. 

^ The Committee on Appropriations deals with the spending of 
this money. For a long while before the adoption of the exist- 
mg budget system, many committees in addition to the Commit- 
tee on Appropriations could report appropriations, with the result 
that It was impossible to adjust income and expenditures so as to 
bring about a “balanced budget.” At present these committees, 
except the Committee on Claims, may only bring in a bill “au- 
thorizing” an expenditure. The Committee on Appropriations 
may later report a bill actually makmg the appropriation. With 
the appropriating power thus concentrated in the Committee on 
Appropriations it is possible for it to cooperate with the Commit- 
tee on Ways and Means, adjusting expenditures from year to 
year in such a way as to balance with mcome. 

Under the budget system now m force, these committees have 
before them the recommendations of the admmistration both as 
to income and expenditures. In England, such recommendations 
would be passed practically without change, for by an ancient 
self-denying rule the House of Commons will not proceed upon 
any expenditure except upon the recommendation of the Crown, 
and this is so construed as to prevent increases in the recom- 
mendations of the Crown. The idea 'of cabinet responsibility 
precludes the making of any substantial changes even in the na- 
ture of reductions m the appropriations, so long as the cabinet 
has the support of the House. The same principle applies to 
revenue-raising bills. The House of Lords has only a suspen- 
sory veto of one month upon money bills. It is possible for the 
legislature in a cabinet-governed country to follow this proce- 
dure, for the cabinet is really the choice of the dominant house 
and can be forced out of office by it, but in this country, with an 
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executive independent of Congress, the control of that branch is 
exercised through its legislation. As a result, Congress makes 
many changes in the budget proposals of the administration. 

There has been much criticism of so-called “pork-barrel” leg- 
islation by Congress. This was especially true before the ad- 
vent of the budget system. The term “pork barrel” refers to 
the money that is appropriated for local projects in the states. 
Probably it is derived from the custom on old southern planta- 
tions of opening a barrel of meat at periods for distribution to 
the slaves. ^ Such legislation is supposed to result from the proc- 
ess known as “logrolling,” by which members vote for local proj- 
ects in other constituencies m return for votes for appropriations 
in their own districts. Probably the actual tradmg of votes for 
such purposes is small, but in effect when a member votes for 
or fails to vote against undesirable local bills of other Congress- 
men rather than incur their enmity and opposition to his own 
local bills, he is engaging in “logrolling.” The Rivers and Har- 
bors bills especially have been subject to criticism, and it has 
been alleged that millions were appropriated for useless projects. 
On the other hand, it is answered that the Rivers and Harbors 
Committee never acts upon a project until it has been approved 
by the army engineers. 

At the present time the Committee on Appropriations divides 
itself into subcommittees which meet weeks in advance of the 
openmg of Congress, hold hearings, and have the work well un- 
der way before the session begins. The decisions of these sub- 
committees are nearly final so far as the House of Representa- 
tives IS concerned, for neither the committee itself nor the House 
IS hkely to adopt important changes. Much the same procedure 
IS followed by the Committee on Ways and Means. Both of 
these committees are “exclusive” committees, tliat is, the mem- 
bers do not serve on any odier committee. 

In connection witli this matter of financial legislation, an in- 
teresting practice has grown up in the House whereby certain 
members are left the unpleasant and laborious task, which they 
undertake voluntarily or at the request of party leaders, of scru- 
tinizing carefully the smaller bills to prevent the introduction of 
“jokers” and undesirable expenditure. When a bill involves ex- 
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penditures and is not approved by the Budget Bureau as in ac- 
cord with the budget plans of the administration, these members 
are likely to object ’ when the attempt is made to put it 
through the House on the Consent Calendar^ Their objection 
is almost certain to prevent the passage of the bill. The Private 
Calendar also is left largely to the scrutmy of a few members 
who undertake the task of opposing undesirable private bills. 
Before the fall of ‘Cannonism” the Speaker had acted as watch- 
dog of the Treasury, and the present system has grown up to re- 
place his work in this respect. 

It was formerly the practice to attach to appropriation bills 
matters of legislation that might be vetoed by the President if 
such legislation were in a separate bill. It constituted a “rider” 
on the appropriation bill. Under present rules, legislation may 
not be added to an appropriation bill unless the effect of such 
legislation is to reduce expenses. At umes “riders” are still at- 
tached to appropriation bills and are passed, despite the rule, 
but this can occur only when no single member calls attention 
to the “rider” and objects to its inclusion in the bill. 

The Commtttee on Kules 

^ A third committee of great importance is the Comnaittee on 
Rules. This committee now consists of twelve experienced 
members of the House, and it is this committee, or rather the 
eight members thereof who are of the majority party, that more 
than any other, decides the fate of legislation, for it is the Com- 
mittee on Rules that reports special rules to brmg important 
bills before the House for consideration.® 

Ijj The Commtttee of the Whole 

An institution with an interesting history is the committee of 
the whole. Its origin is to be found in the British committees 
of the whole house. In the British Parliament it had been cus- 
tomary to send important bills to large committees, but when 
attendance began to drop oflE, all members were invited to attend 


^ See p io8. 
**Sce p io6. 
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so that these bills might be discussed by a sufficiently large 
group. Another supposed advantage of committees of the whole 
came from the fact that the Speaker formerly was looked upon 
as the king’s representative. Since the king was a power much 
to be feared, frequently it was desired to discuss matters in the 
absence of the Speaker. Therefore, the house would go into 
committee of the whole. Since the Speaker did not preside over 
committees they could speak their minds freely. Decisions 
reached m committee of the whole were later adopted by the 
house in formal session. 

Whatever influences may have played a part in its develop- 
ment in Great Britain this ancient institution has survived in 
our House of Representatives, In committee of the whole the 
Speaker does not preside, but names another member in his 
place. The quorum is only loo, whereas a majority is required 
to do business in the House proper. There are no roll calls and 
therefore no member’s vote is recorded. The discussions, how- 
ever, are reported in the Congressional Record. 

The device of the committee of the whole permits informal 
discussion of measures by less than a majority of the whole 
membership. In addition to this, since no member’s vote is re- 
corded it permits him to vote his conscience upon items of a bill 
without fear of punishment from his constituents. The deci- 
sions reached in committee of the whole must, of course, be 
ratified by the House proper in order to have any legal validity. 

There are two forms of the committee of the whole. One is 
known as the Committee of the Whole House, which may con- 
sider private bills. This form is virtually obsolete, since, as will 
appear later, private bills are now considered under a special pro- 
cedure by which the House meets merely “as in” committee of the 
whole. The other is the Committee of the Whole House on the 
state of the Union, which considers all bills raising revenue, gen- 
eral appropriation bills, and other public bills which directly or 
indirectly appropriate money or property. It is customary to 
divide the debate in committee of the whole into two periods. 
The first period is devoted to what is known as “general debate” 
and, when in the Committee of the Whole House on the state 
of the Union, this general debate is not confined to the merits of 
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the bill itself, but may be devoted to anything upon which the 
member desires to speak. It is at this time that members have 
their great opportunity to make political speeches, attacking the 
administration or the opposing party. General debate probably 
has some relationship to the old custom in the House of Commons 
which called for a “redress of grievances” before the House 
would raise money for the Crown. 

General debate is followed by the reading of the bill by sec- 
tions or paragraphs. A member may speak for five mmutes in 
support of an amendment to a section or paragraph and an- 
other has the same length of time in which to oppose him. 
Since debate is permissible only upon amendments, a member 
who desires to discuss a section or paragraph may make a “pro 
forroj” amendment m order to get the floor. The customary 
pro iorma amendment is “to strike out the last word.” The 
member who made the motion then may discuss the section or 
paragraph for five minutes. Another member may reply in a 
five-minute speech. The pro forma amendment is then with- 
drawn by unanimous consent. The same motion may not be 
made again, although a new motion “to strike out the last two 
words” is permissible. The use of such pro forma amendments 
is not confined to the American Congress. In the British House 
of Commons, where items in appropriation bills cannot be m- 
creased, members sometimes move that the item be decreased, 
which is permissible, so that they may show why the ministry was 
wrong in making the item so small I The pro forma motion m 
such cases frequently is to reduce the item one hundred pounds. 

Debate under the five-minute rule in the House of Represen- 
tatives must be germane, that is, it must be confined lo the mat- 
ter under consideration. 

It will be observed that the committee of the whole serves 
the purpose of giving the members an opportunity to ^nake 
speeches, even though the time is limited. A short speech in 
committee of the whole often is followed by a request to revise 
and extend the remarks in the Congressional Record, so that the 
short speech made in committee appears as an extended oration 
when it is printed and distributed among the member’s consti- 
tuents. 
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Bill Drafting 

It is seldom that a bill mvolving legislation is drawn up by 
the member who introduces it. Most legislation is prepared by 
organizations and persons who are interested in its passage. 
The member in fact does little more than sponsor it. Thousands 
of bills are introduced in each session. Many are introduced at 
the request of constituents with no thought that they will be 
passed. Most of them never emerge from tlie committee to 
which they are referred. Fewer are passed. 

If a member desires aid in drawing up a bill he may be able 
to secure assistance from the official legislative counsel, skilled 
bdl drafters, who are employed for the purpose of providing ex- 
pert service. Normally, however, these bill drafters are , used 
when a bill is taken up by the committee rather than at the ini- 
tial stage of introduction. Many of tlie bills are drawn up in 
the government departments. Others are drafted by the 
lawyers for the organizations interested m having them passed. 
Bill drafting calls for legal training, technical skill, knowledge 
of the purposes of the proposed legislation, and meticulous care. 
The misplacing of a comma may mean a difference of millions 
in an appropriation bill, and a careless bit of phraseology or the 
failure to provide against misinterpretation by the courts may 
lead to a perversion of the whole purpose of a piece of legisla- 
tion. 

In cabinet-governed countries, the number of bills is kept 
down by the fact that the cabinet initiates most of the legisla- 
tion. In fact, in England so large a part of the time is absorbed 
in discussion of cabmet proposals that the members must draw 
lots for opportunities to introduce bills of their own, and even 
the bills that are introduced have small hope of passage. 
There, the ministry, with the assistance of parliamentary coun- 
sel or bill drafters, draws up carefully prepared measures which 
have every chance of passage so long as the mmistry enjoys the 
“confidence” of the House of Commons. 


The History of a Bill 

In the House of Representatives a member introduces a bill 
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simply by leaving it at the clerk’s desk where it is given a num- 
ber. It IS the common assumption in American legislatures that 
bills must be read three times before they are passed, but prob- 
ably in no legislative body is this actually done. The House of 
Representatives is no exception. The first “reading,” which, 
according to the rules is by title, is accomplished by printing the 
title of the bill in the Journal and the Congressional Rec- 
ord The bill is then sent to the appropriate committee. 
A private bill is referred to the committee named by the mem- 
ber who introduces it. The clerk, under the direction of the 
Speaker, determines the appropriate committee for other bills. 
The rules require tliat every bill must be referred to a commit- 
tee. 

The committee to which the bill is referred may do any one of 
four things: (i) It may report it favorably. (2) It may make 
an unfavorable report, although this is done only on rare occa- 
sions. (3) It may amend it, or combine its provisions with 
other bills, even to the extent of rewriting it altogether. Under 
such circumstances it is reported as an amended bill bearing the 
original bill number and title, for no committee has the power 
to combine two bills in the technical sense, that is, report a sin- 
gle bill bearing two numbers, nor has it the power to report a 
new bill under a new title. (4) It may not report the bill at 
all. This has the effect of killing it, with the additional advan- 
tage of doing it quietly without the possibility of a debate in the 
House. Even though a majority of the members of the House 
desire to pass the bill, they can do nothing about it if the com- 
mittee does not report. It is true that there is a rule that per- 
mits the House to withdraw a bill from committee. At one time 
it was known as the “unworkable rule,” so difficult did it make 
the procedure, and even now in its amended form action is not 
likely to be frequent. Much of the agitation for more demo- 
cratic procedure in Congress has centered around proposals for 
a method by which it would be possible for the House to with- 
draw a bill from an unfavorable committee. The rule has been 
amended several times to make the process easier or more diffi- 
cult. An easy process makes for democracy in the House, but 
at the same time weakens party responsibihty. The struggle 
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has mainly centered around the number of members required 
in the various steps in the process of discharge In its “unwork- 
able” form the motion for discharge had to be seconded by a 
majority of those present, voting by tellers, and for passage re- 
quired a majority of the total- membership. Even then the bill 
was merely placed on its appropriate calendar and might never 
come up for consideration. At present the rule requires that a 
petition be signed by a majority of the total House membership. 
After a period that can never be less than, seven days, the mo- 
tion for discharge may be brought to a vote, an ordinary major- 
ity prevailing. If the House then decides to consider the bill 
from which it has just discharged the committee, it may upon 
an ordinary majority vote proceed to do so. I 

As the bills are reported from the committees they are placed 
in order on the proper calendar. There are three of these cal- 
endars. jjUpon the House Calendar are placed all public bills 
that do not involve the raising or expenditure of money.XUpon 
the Calendar of the Committee of the Whole House on the state 
of die Union, known usually as the Union Calendar, are placed 
all public bills involving the raising of revenue or appropriation 
of money or property Upon the Calendar of the Committee of 
the Whole House, known as the Private Calendar, are placed all 
private bills, that is, bills affecting individuals rather than the 
public. 

The mere fact that a bill is on the calendar does not mean 
that It will be discussed or voted upon in the House. Unless in- 
terrupted by variations in the procedure, bills on the calendars 
would be taken up in order as reached, but the calendars are so 
crowded that there would not be time to discuss all the bills on 
them. A process of selection must take place. Party leaders 
have much to do in determming what bills are to be considered. 
Ordinanly, if the majority and minority floor leaders are agreed 
upon the consideration of any bill, the House will grant unani- 
mous consent to call it up from the calendar at a fixed time. 
If, however, the minority party, or anyone else, should refuse to 
cooperate, the member in charge of the bill may ask for a spe- 
cial rule from the Committee on Rules. The Committee on 
Rules may then draw up a rule fixing the time for consideration 
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of the bill, distributing the time for speeches on each side, and 
otherwise limiting the debate. The rule may restrict the mak- 
ing of amendments and so limit debate as to give the House 
practically the mere power to say Yes or No on the bill. This 
rule needs only a majority vote for adoption. 

In view of the fact that power has been so concentrated m a 
few hands certain other counterbalancing devices which aim at 
greater democracy exist permitting bills to be brought up 
in other ways. In general, they make it possible for bills of 
small or medium importance to receive consideration out of the 
usual order. On Wednesdays, the committees are called in 
order, and the chairman of each committee as it is reached may, 
with the consent of his committee, brmg up from the calendar any 
bill that the committee has reported. However, Calendar Wed- 
nesday may be dispensed with by unanimous consent or by a two- 
thirds vote Except by two-thirds vote no committee may occupy 
more than one Wednesday until all other committees have been 
called. Even with this provision, however, committees at the 
bottom of the list do not often profit by Calendar Wednesday. 

To prevent private bills from being pushed aside by more 
important business they are placed on a special calendar, as ex- 
plained above, and the first and third Tuesdays of each month 
are set aside for that calendar. When a private bill comes up 
on the first Tuesday of the month, if objection is made by two 
members, it is sent back to its committee. If objection is not 
made by two members, it is considered “as in” committee of the 
whole (that is, by the House proper with the Speaker presiding, 
but under the rules of the committee of the whole to the extent 
that the bill is read through for amendments under the five-min- 
ute rule but without general debate) and is passed or rejected 
in the usual way. If a bill is sent back to committee by objec- 
tions as above described, it may nevertheless be brought back on 
the third Tuesday of a month by the committee in an ommbus 
bill (that is, a smgle bill in which several mdividual bills are 
embodied, each with its own number and title). An omnibus 
bill is not subject to objection, but is considered as in committee 
of the whole and voted upon. The House may send some of 
the titles in an omnibus bill back to committee and pass the re- 
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mamder if it likes. Individual bills coming up on tlie third 
Tuesday, not in omnibus bills, are subject to objection in the 
same w^ay as those coming up on die first Tuesday. 

The second and fourdi Mondays in each month aie set aside 
for bills from die Committee on the District of Columbia. 
However, it is comparatively easy under the rules for die House 
to proceed to other business on die second and fourth Mondays. 

Another device for bringing up bills from the regular calendars 
is to transfer a bill to which there is little opposition from the 
House or Union Calendar to the Consent Calendar. The first 
and third Mondays are devoted to this calendar. When a bill 
IS first reached on this calendar one “objection” to it closes the 
debate on that measure. It can then be placed on the calendar 
again and when reached a second time it requires three objec- 
tions to remove it. Otherwise it proceeds to a vote. In this 
way many bills that have little opposition are passed when other- 
wise they would not be reached. To prevent undesirable legis- 
lation from being put through on this calendar, certain members 
are depended upon to scrutinize carefully all bills upon it. In 
part, the creation of these special variations for the protection 
of medium and small bills came about the time of the fall of 
“Cannomsm,” and in part they had been in effect before that 
time. 

When a bill is reached on its calendar or is otherwise called 
up, It goes to Its second reading. This reading is in full al- 
though the members already have been provided with printed 
copies of the bill. All bills on the Union Calendar must go for 
their second reading to the Committee of the Whole Hpuse on 
the state of the Union. 

After the second reading a vote is taken upon the question of 
engrossment and third reading. If the bill has not been con- 
sidered in committee of the whole it is at this time that debate 
takes place. If decided m the affirmative, the bill must, in the- 
ory, be engrossed (which now means “printed”) before being 
read a third time. As a matter of fact the House usually as- 
sumes that the bill is engrossed and proceeds immediately to the 
third reading, which is usually by title. However, if some 
member msists upon a reading in full, the third reading may be 
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delayed until the bill actually has been engrossed, after which 
It IS read in full. 

After the third reading the question of final passage is put and 
if decided in the affirmative the member in charge of the bill 
moves to table the motion to reconsider the bill. The reason 
for the curious procedure involved in this last motion lies in the 
fact that a motion to reconsider the vote that passed the bill 
might be made on the same day or die day followmg. Since the 
motion might come at a time when the supporters of the 
bill were in the minority, even though the motion itself must be 
made by one who voted for the bill, it is best to clear the mat- 
ter up while a favorable majority is still present. Only one mo- 
tion to reconsider is permissible. Upon the adoption of 
this motion, the bill is safe. The ease and simplicity with 
which legislators can evade procedural safeguards shows the 
futility of trying to restrict them by constitutional provision. 
After all, some confidence must be placed m the intelligence 
and sense of responsibility of our representatives. 

Webats- 


One of the most serious and pervasive problems in the House 
IS the distribution of its time. Debates must be brought to a 
close and the dilatory practices of minorities must be curbed. 
According to the House rules a member may speak for only one 
hour on the same measure except, under some circumstances, 
when he is in charge of the bill for the committee. Speeches 
must be germane to the subject, except in general debate in the 
Committee of the Whole House on the state of the Union. The 
power of the Speaker to refuse to put obviously dilatory mo- 
tions, and his power to count in a quorum all who are physically 
present are effective in dealing with obstreperous minorities. If 
some members desire to prevent action by staymg away, leaving 
the House without a quorum, those who are present may send 
the Sergeant-at-Arms and his assistants out to bring them in. 
Where a minority is willing to cooperate, agreements can be 
made, with unanimous consent, to close debate upon a meas- 
ure after a fixed period. Such agreements often are made by 
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the majority and minority floor leaders. If the minority will 
not agree, the Committee on Rules can report a special rule fix- 
ing the time, which can be adopted by majority vote. 

Another device is known as the “previous question.” If the 
motion for the previous question is adopted, a vote upon the 
mam question and all pending motions is taken immediately, 
provided there has been any debate at all. If there has been 
absolutely no debate the vote is taken at the close of forty min- 
utes. The shghtest amount of debate, even in the committee 
of the whole, eliminates the requirement of forty minutes de- 
bate. Normally, this motion is made by the member m charge 
of the bill. The devices for preventing obstruction are so com- 
plete that “filibusters” are no longer a problem in the House of 
Representatives. 

Members of the committee reporting the bill have priority in 
debate and normally drey will be called upon first, alternating 
the speeches between the supporters and opponents of the bill. 
Often the chairman of the committee if he is favorable to the 
bill has charge of the time for speeches in support of the bill 
and allots the time, giving a few minutes each to various mem- 
bers. The rankmg minority member may, if he opposes the bill, 
allot the time in opposition. Sometimes the majority and mi- 
nority floor leaders allot the time, or the Speaker, after conference 
with the floor leaders, may have before him a list of persons who 
have been agreed upon, and he recognizes them in order. 

Much time is lost in roll calls. To call the names of 
435 members upon a roll call or a Yea and Nay vote and record 
the responses seems to be a waste of time. Electrical voting 
devices which record the whole vote in an instant could be sub- 
stituted. Such a plan, however, would necessitate giving the 
members individual seats, and this would be inconvenient. 
Moreover, there is some doubt whether the House really wants 
to save time. Lack of time is a convenient excuse for not pass- 
mg bills when political expediency would not permit a flat re- 
jection. When the House leadership desires to have bills 
passed, they have no difficulty in getting a vote, and although 
there is not a great deal of time for debate, it must be remem- 
bered that in a House of 435 members, with a great number 
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and variety of matters to consider, the real legislation is m com- 
mittee. It is seldom that a debate on the floor ever changes a 
decision or even a single vote. 

The Congresstonal Kecord 

The debates are recorded in the Congressional Record. This 
IS distinct from the Journal of the House which is a mere record 
of bills, motions, votes and the like. The Congressional Record 
IS supposed to be a stenographic report of what is said. As a 
matter of fact the members revise the copy and often make 
changes from what really was said. Moreover, under “leave to 
print” and permission to “revise and extend” their remarks, 
lengthy speeches appear in the Record which were not delivered 
at all or were delivered only in part. In excuse for this it must 
be remembered that it is not possible to give 435 members the 
time they desire for speeches, and as one Speaker suggested, it 
IS better to print them than to be compelled to listen to them. 
However, members can reprint these speeches at cost and send 
them through the mails under the franking privilege. Constit- 
uents may believe that the speeches actually were delivered. 
In the past, it was not unusual to use this privilege for the re- 
production of speeches and pamphlets of other persons, but re- 
cently, unanimous consent seems to be refused quite consistently 
when the purpose is to reproduce the work of persons other than 
the member who desires leave to prmt. The Senate, which 
does not make use of extensions of remarks of the Senators 
themselves, still permits the publication of articles by others 
where individual Senators desire to have them reproduced. The 
anxiety of members to have their speeches given publicity is in 
striking contrast with the secrecy with which the British Parlia- 
ment in Its early history guarded its debates. While visitors 
are now admitted to the galleries there was, until 1875, an an- 
cient rule under which a member could rise in his place and cry 
“Mr. Speaker, I espy strangers,” and the Speaker would have to 
clear the galleries. Members now are only too desirous of pub- 
licity and the debates are reported m full, as they are m the 
United States. 
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The Rules 

The rules of the House of Representatives are so complicated 
that only the most experienced members can be familiar with 
them. These rules, based upon Thomas Jefferson’s Manual, 
have been altered and refined so that today they are highly 
complicated. They can be understood only in the light of hun- 
dreds of precedents. These precedents were collected in the 
monumental work of Asher C. Hinds, Precedents of the House 
of Representatives of the United States, in five large volumes of 
text and three of index. Subsequendy these have been brought 
down to date. 

There is a regular order of business: i. Prayer; 2. Reading 
and approval of the Journal; 3. Correction of the Reference of 
Public Bills; 4. Disposal of business on the Speaker’s table 
(business from the Senate, President’s messages, and so forth); 

5 Unfinished business; 6. The morning hour for the considera- 
tion of bills called up by committees (practically obsolete); 7. 
Motions to go mto Committee of the Whole House on the state 
of the Umon; 8. Orders of the day (practically obsolete). 

This regular order may be interrupted by over a dozen privi- 
leged matters, however, such as money bills, Calendar Wednes- 
day, and bills under special rules from the Committee on Rules. 
Not only is the business of the House dius brought up under a 
complication of rules, but in its consideration there are rules 
governing the making of motions which appear incomprehensibly 
comphcated to the uninitiated. The motions themselves are 
ranked in order of precedence. For instance, while a question ' 
is under debate no motion may be received other than motions 
to adjourn, to lay on the table, for the previous question, 
to postpone to a “day certain” (that is, to a fixed day), to refer, 
or to amend or postpone indefinitely, and these motions have 
precedence in the order mentioned. Men may spend years in 
Congress and yet find themselves puzzled by tangles that de- 
velop in the application of these rules. 

The Political Parties 

Back of the formal House organization are the political par- 
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ties, which furnish the motivating force for House action. This 
does not mean that the legislation of the House is all partisan 
or even predominantly so. As a matter of fact, most of the 
bills passed by Congress are considered without regard to party 
lines, although where a member has no decided opinions upon a 
bill he is likely to follow the members of his party on the com- 
mittee reporting the bill. Nevertheless, it is the parties that 
choose the officers, determine the make-up of committees, and 
become responsible for the accomplishment of the business of 
the House and the quality of its legislation. 

Each of the two major parties makes use of the “caucus” or 
“conference,” which is a meeting of the members of that party 
for the purpose of securing united action on matters before the 
House. The Republic^ meeting has no formal rules but in gen- 
eral follows the rules of the House itself. Since shortly after 
the revolt against “Cannonism,” the Republicans have used a 
“conference,” the decisions of which are not bindmg on the 
members except at the beginning of a Congress when, in the 
choice of officers, a majority vote of the conference is considered 
bindmg. The decisions of a “caucus” as distmguished from a 
“conference” are binding upon those who attend. 

The Democratic caucus has a formal constitution. Its deci- 
sions upon party policy or principle are bindmg upon all Demo- 
cratic members of the House when reached by a two-thirds vote, 
provided this is a majority of the whole Democratic member- 
ship, except that no member is bound upon questions involving 
a construction of the United States Constitution, or questions 
upon which he has made contrary pledges to his constituents 
before election or received contrary mstructions from the body 
that nominated him. An ordinary majority is bmdmg for the 
election of caucus officers or for nominating candidates for 
House offices. Both groups at present meet in secret. 

The justification for a bmding caucus which subordinates the 
mdividual’s own judgment to that of his caucus lies in the ne- 
cessity for party unity upon those matters for which the coun- 
try will hold the party responsible. However, it is true that the 
secret caucus is likely to be controlled by the party leaders. 
Also it will be observed that a caucus bound by a majority de- 
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cision may lead to a control of the House by a minority, for a 
majority of die caucus of the majority party may well be less 
than half of the total membership of the House. 

At times the caucus may become very powerful. Sometimes 
It actually shapes the details of important bills. In recent Con- 
gresses, however, the caucus has not attempted to work out such 
details. 

Perhaps the most important work of the caucus is to put for- 
ward a candidate for the Speakership and to name the members 
of Its party for the various standing committees. This latter 
function in practice is performed by a committee of each caucus. 
The caucus chooses the floor leader, the steering committee, and 
such other officers and committees as it may wish to name. 

At present the Democrats in the House have a floor 
leader, a whip, assistant whips, a committee on committees, and 
a steering committee. 

The floor leader is die leader of the party on the floor of the 
House. He must be a skilled parliamentarian, always on the 
alert. He should be able to control his followers, but he cannot 
afford to be too arbitrary, for he may become the candidate 
for the Speakership in the next House. 

The whip aids in keeping the members of the party in line. 
Since the floor leader finds that much of his time is taken up in 
following the course of legislation, there is need for a whip to 
keep in touch with the attitude of the membership of the party 
upon important legislation, encourage the faltering, convince 
(perhaps with the assistance of patronage) the doubtful, and 
see that all are present when legislation comes up for a vote. 
The Democrats now have an assistant whip for each state which 
has a Democratic representation in the House. 

The Democratic members of the Committee on Ways and 
Means are chosen by the caucus and they act as a committee on 
committees for that party, choosing the Democratic members of 
the other standmg committees. The recommendations of the 
committee on committees are submitted by the floor leader to 
the House, which always ratifies them. 

The steering committee of the Democratic party consists nor- 
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mally of fifteen members, each from one of the fifteen 
geographical districts into which the United States is divided. 
In the Seventy-fifth Congress it also included ex-officto the 
Speaker, floor leader, caucus chairman, chairman of the Rules 
Committee of the House, and the whip. It elects its own chair- 
man. In this Congress there were temporarily sixteen members 
on the committee, one of the districts having two persons to rep- 
resent It. Each member is subject to his zone rather than to 
the caucus. This committee does not attempt to control the 
business of the House or to pick out bills for consideration. 
Neither is it a “cabinet” for the floor leader as is the correspond- 
ing Democratic committee in the Senate. Rather it is a body 
that attempts to bring about harmonious action on the part of 
Democrats in the House when differences arise upon important 
legislation. 

There is also a Congressional campaign committee which con- 
sists of one member from each state havmg a Democratic dele- 
gation. It assists the Democratic candidates in their campaigns 
for election to the House, and is particularly active in the “off” 
years when a President is not bemg chosen. 

The Republicans have a floor leader as do the Democrats. 
It IS customary for the mmority party to choose for floor leader 
the defeated candidate for the Speakership. The Republicans 
also have a whip. They do not have assistant whips as do the 
Democrats. However, in each state with a Republican delega- 
tion the oldest member in point of continuous service is 
the “dean,” and is looked to by the whip to report upon the at- 
titude of the members of that delegation toward pendmg legis- 
lation. His position, therefore, is somewhat analogous to that 
of an assistant whip. 

The committee on committees of the Republican party con- 
sists of one member from each state havmg a Republican dele- 
gate in Congress, each member castmg as many votes as there 
are members in his delegation. The Republicans also have a 
steering committee, now consisting of the floor leader and four 
other members, and a policy committee of nme members. The 
policy committee is concerned with matters of national party 



116 


THE HOUSE OF REPRESENTATIVES 


policy rather than with matters on the floor of the House. 
There is also a Congressional campaign committee consisting of 
one member from each state having a Republican delegation. 

It must be remembered that party organization changes from 
Congress to Congress, and the powers of the various organs vary 
from time to time. 


Democracy 

The overthrow of the Speaker m 1909-1911 was followed by 
some democratization in the House. Members of the ten or 
twelve most important or “major” committees now may serve on 
only the one, so that a few men do not control all the important 
committees. The Committee on Rules is one of these commit- 
tees and the temptation to favoritism by this committee toward 
any of the bills committees is thus reduced. Floor leaders do 
not now customarily serve on committees at all. Thus, there 
appears to be growing up a distinction between tlrose leaders 
who deal with bills in general, the Speaker, the floor leader, and 
the members of the Rules Committee, and on the other hand, 
the leaders in special classes of legislation, the chairmen of im- 
portant committees. Power appears to be diffused and a democ- 
ratization seems to have taken place. In addition, the princi- 
ple of seniority in making committee assignments appears to 
have been strengthened since the fall of Cannon, thus leaving 
less to the discretion of the committee on committees. The 
establishment of large committees based upon states or other 
areas, such as the Republican committee on committees and the 
Democratic steering committee, are evidences of the attempt to 
democratize party machinery. 

Democratization has not, however, been so complete as would 
appear from all this. The party in power will be held responsi- 
ble for legislation and to meet that responsibility there must be 
unified control. Actually, a small group, composed of the 
Speaker, the majority floor leader, probably tlie chairman of the 
Committee on Rules, and possibly a few others, are likely to con- 
trol. Speaker Longworth, the floor leader Mr Tilson, and the 
chairman of Rules, Mr. Snell, formed a powerful leadership 
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some years ago. Even more recently, however, the leadership 
seemed to have passed entirely from the House membership and 
lodged in President Roosevelt. This was in part due to public 
opinion which had turned against the House when for a number 
of weeks it got beyond the control of its own leaders. In this 
way, democracy in the House has led to an autocratic control 
from the outside. It could not have occurred under the great 
speakers of the past— Clay, Blame, Randall, Reed, and Cannon. 

References 
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CHAPTER VII 


The Senate 

A Dignified Body 

While second chambers in other parts of the world have been 
declining in power and importance the Senate of the United 
States has not only withstood encroachments from the lower 
house but has added to its own influence and prestige. It is 
the most powerful second chamber in the world. Among all 
American political institutions, the Senate, next to the Supreme 
Court, has evoked the greatest admiration from European ob- 
servers. Many things have contributed to this Its special 
powers, particularly in regard to foreign relations, the greater 
age'hfid longer term of its members, its smaller size that gives 
a greater importance to individuals, the great men who have been 
uicTuded in its membership, the fact that it represents the states 
as political units, and the greater dignity of its proceedings, all 
have been factors in giving the Senate a distinction not enjoyed 
by the House of Representatives. 

The physical surroundings of the Senate are more dignified 
than those of the House. The hall, in shape and arrangement 
similar to die House, is smaller, and members can be heard with 
comparative ease. The greater emphasis upon individuality in 
the Senate is evidenced by the individual desks which are ar- 
ranged like the benches m the House, m concentric rows facing 
the desk of the presiding officer, the Vice-President. As does 
the Speaker of the House, he sits on a raised dais in the middle 
of one of the longer walls. The Senators conduct themselves 
with more decorum and the room is quiet and in keeping with 
its reputation as “the greatest deliberative body in the world.” 
The old desks at which sat the Senators of the past are still in 
use, a snuff box is retained at the central desk near the door, 
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and Senators are still provided with the box of sand that in an 
earlier period served the purpose of blotung paper. 

Quahfications 

There are two Senators from each state. They must be not 
less than t hirty Sears of age, citizens o f nine^vears s tandmg, 
and inhabitants of the states they represent. Their term is six 
years, one -third of the body bemg reifewed e y_ent.Itwo~.¥ears. 
The terms of the two Senators from a state are made to oyer- 
lap. When a new state is admitted the terms of its first Sena- 
tors are made to fit into this plan. Thus the whole Senate is 
never renewed at a single election. A change in public opmion 
may require four years to express itself m a majority of the Sen- 
ate membership. Thus the Senate is a “continumg body” and 
never has to “organize,” as the House must, every two years. 

Many of the abler members of the lower house after buildmg 
up a reputation there are elected to the Senate. This may mean 
that the average of ability in the Senate is greater through draw- 
ing the best men from the House. It may be argued, however, 
that such men may have survived the period of their greatest 
usefulness before the opportunity came to enter the upper cham- 
ber. The members have more wealth than the members of the 
lower house, and at one time the Senate was known as a “rich 
men’s club,” but there are men of small property in the Senate 
and no doubt popular election has reduced the number of rep- 
resentatives of great corporations who at times have been found 
in Its membership. 

' of Choice 

Until 1913, Senators were chosen by the state legislatures. 
This was m keeping with the idea that Senators were to repre- 
sent the states as such. The plan was never entirely satisfac- 
tory. The Constitution did not determme the method by which 
the state legislature should proceed. For instance, it was not 
decided whether the two houses of the legislature should agree 
separately or whether they should meet together and decide by 



120 


THE SENATE 


majority vote of the joint session. Deadlocks sometimes oc- 
curred in* the legislatures with the result that Senatorial seats 
remained vacant for years. » Congress finally laid down a mode 
of procedure that reduced this difficulty greatly, but there were 
other problems. There was a great temptation to rich men and 
corporations to use money or otlier improper means to secure 
the votes of members of the legislaturcN^ was believed that 
some Senators were merely the representatives of corporations. 

^^Another objection lay in the fact that the most important busi- 
ness of the legislature might be the choice of a Senator. Some- 
times the members were elected because of their preference for 
this or that candidate for a Senatorial vacancy, and state problems 
were neglected in the campaign. The result was that the people 
were virtually choosmg a United States Senator when diey voted 
for members of the state legislature. Some states even went so far 
as to allow the people to express on their ballots their choice for 
Senator and the legislature was under obligation to carry out the 
will of the people thus expressed. In this way a Democratic 
legislature might be chosen which was expected to choose a 
Republican Senator. In time there came to be many Senators 
who were in effect chosen by the people. 

In 1913, the Seventeenth Amendment was adopted providing 
for direct election of Senators by the people. As only one Sena- 
tor IS chosen at a time the election must be at large from the 
whole state. Whether the character of the membership has 
been improved is a question. Many of the greatest Senators in 
our history owed their election to the state legislature, and with 
this method of choice for decades the Senate nevertheless main- 
tained Itself high m popular estimation. It was its supposed re- 
lations with “big business” that brought the Senate under sus- 
picion. The stage now has been transferred from die legisla- 
tive halls to the polls. Probably it is more difficult to corrupt 
the electorate than it is to purchase the votes of a few members 
of the legislature. However, the use of money in primaries and 
elections in illegitimate ways is still open to the unscrupulous, 
and enormous sums can be spent m ways that are recognized as 
entirely proper, giving a decided advantage to wealth. 
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The Vice-President of the United States is the presiding offi- 
cer of the Senate. The president pro tempore, chosen by the 
>Senate, presides in the absence of the Vice-President, and when 
he exercises the office of President of the United States. The 
Vice-President votes only in case of a tie. As presidmg officer 
his decisions upon points of order, like those of the Speaker, are 
subject to reversal by the house, and since he is not a 
party leader arbitrary decisions by him would be less likely to 
be supported. His power and influence within the body is much 
inferior to that of the Speaker in the House of Representatives. 


Committees 

Senate committees are chosen by the whole body but in prac- 
tice this IS a mere formality in which the Senate adopts the 
recommendation of the party conferences which, as in the 
House, act through committees on comrmttees. The committees 
are virtually a duplication of those m the House, although the 
number is smaller by about a dozen. The Senate’s power in 
regard to foreign relations places its Committee on Foreign Re- 
lations among its major committees. There is a Committee on 
Rules but Its power is not nearly so great as that of the House 
committee, for it does not brmg m special rules to change the 
order of business. Normally no Senator serves as chairman of 
more than one or as a regular member of more than two of the 
eight or ten most important committees known as “major com- 
mittees,” although a few Senators now serve on as many as 
three major committees. Under the rules three members from 
the committees on Agriculture and Forestry, Post Offices and 
Post Roads, Military Affairs, Naval Affairs, the District of Co- 
lumbia, Commerce, and Foreign Relations are ex-officto members 
of the Committee on Appropriations when certain classes of ap- 
propriations affecting their respective committees are being con- 
sidered. Seniority plays as great a part in the Senate as m the 
House committees. All bills go through three “readings” and 
all bills are sent to committees, but the details of procedure are 
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much simpler than in the House. There is no committee of the 
whole m the Senate 


The Order of Busmesr 

The Senate opens at twelve, noon, with prayer and the read- 
ing of the Journal, followed by the “morning hour,” which nor- 
mally continues until two o’clock. During the “morning hour” 
members first present petitions sent to them by constituents and 
others, committee reports are made, and bills and resolutions 
are mtroduced. 

This IS followed by a call of the Calendar of Bills and Reso- 
lutions under Rule VIII. Under Rule VIII, as each bill 
is called any Senator may prevent discussion by objecting, or 
asking that it be passed over, unless the Senate on motion de- 
cides to go on with the discussion. If there is no objection the 
bill is discussed and voted upon, each Senator being limited to 
one speech of five minutes upon any question. This makes it 
possible for the Senate to consider all the bills before it and to 
pass those upon which no Senator entertains a doubt. It serves, 
therefore, much the same purpose as the Consent Calendar of 
the House. The call of the calendar under Rule VIII closes at 
two o’clock. It is possible for the Senate to leave off tlie call 
of the calendar, however, except on Mondays. The Senate 
sometimes avoids the whole “morning hour” by simply recessing 
from day to day instead of adjourning, thus continuing for sev- 
eral astronomical days as a single “legislative day.” Only when 
a new “legislative day” begins will there be another “morn- 
ing hour.” 

When the hour of two o’clock arrives, the Senate, unless it 
has done so already, proceeds (i) with the unfinished business 
of the preceding day, or (2) to the consideration of any matters 
that have been made the subject of a “special order” (which re- 
quires a two-thirds vote), or (3) to matters that have been 
placed on the Calendar of General Orders. These three classes 
of business have precedence in the order named. Bills on the 
Calendar of General Orders are considered in the order listed on 
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that calendar. This order o£ business is sometimes departed 
from under unanimous consent agreements. 

Farty Organisation 

Senate party organization is similar to that of the House al- 
though Its mfluence has never been so great. The Democrats 
meet in a “conference” which is not bindmg except that mem- 
bers are expected to support the decision of the conference in 
the choice of Senate officers. Recently they have had not only 
a floor leader but an assistant floor leader and a whip. Tempo- 
rarily, at least, they have had also an assistant whip. There is 
no Democratic committee on committees, but there is a steermg 
committee of sixteen, including the whip, ex officio, of which the 
floor leader is chairman. The steering committee acts as a com- 
mittee on committees. It may also act as a council to the floor 
leader in selecting legislation to be given priority on the floor of 
the Senate However, the floor leader may make his decisions 
without consulting the Steermg Committee So long as his party 
has a majority m the Senate his recommendations are likely to 
be followed. The Democrats also have a policy committee of 
twelve members, which sometimes meets jointly with the corre- 
sponding committee of the House Democrats. So far as the 
policy committee has any functions they relate to national prob- 
lems rather than to specific measures before the Senate. There is 
also a Democratic Senatorial campaign committee which consists 
at present of four members. 

Like the Democrats, the Republicans in the Senate use a “con- 
ference” which IS not binding. They also have a floor leader, 
and normally have an assistant floor leader who acts as whip, 
but the ranks of the Republicans m the Seventy-fifth Congress 
were so depleted that no assistant floor leader was appointed. 
The Republicans have a committee on committees which at 
present has a membership of six Senators. The RepubUcans 
now do not have a steering committee or a policy committee. 
The Republican Senatorial campaign committee consists of five 
Senators. 
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Unlimited Debate 

The outstanding characteristics of the Senate, as compared 
with the House, are die greater simplicity of the rules, the al- 
most unlimited freedom of debate, and the greater importance 
of the individual. Except under Rule VIII, by unanimous con- 
sent, or upon the invocation of a special rule, difficult to call up 
and rarely applied, diere is no way to limit debate. There is 
no “previous question” in the Senate. A Senator may continue 
to talk as long as his physical strength holds out. There is no 
rule of relevancy in the Senate, and he may talk upon any sub- 
ject he pleases, regardless of the nature of the matter before the 
house. This lends itself to the practice known as “filibuster- 
ing.” A small group of Senators, opposed to a bill before the 
body, talks upon it until the house is exhausted; or, a group, de- 
sirous of bringing some bill to a vote, orgamzes to prevent all 
legislation, occupymg the time in speeches until the Senate 
agrees to consider their bill. Senators have been known to 
speak for hours, reading from books that had no relationship to 
the subject in hand, talking in a low tone, and refreshing them- 
selves from ume to time with liquid nourishment. The Senate 
stands by helplessly while important legislation is held up. The 
alternative is to surrender to the minority. Thus a few loqua- 
cious Senators may thwart the will of tlie remainder of the body. 
Fihbusters formerly were especially effective at the very end of 
the short session when there was danger that important legisla- 
tion would be lost through the termination of the session, but 
this has been remedied by the Twentieth Amendment.^ 

In 1917, the armed ship bill, sponsored by President Wilson, 
was defeated in a filibuster conducted by eleven Senators whom 
Mr. Wilson described as “wilful men.” The Senate then 
adopted a rule which admits a form of closure. Upon a motion 
signed by sixteen Senators and presented to the Senate, a vote 
is taken, without debate, on the second day thereafter upon the 
question of closure on the measure named in the motion. If 
supported by two-thirds of those voting, that matter becomes the 
unfinished business of the Senate to the exclusion of all 

^ See p. 74. 
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other business. Senators are limited to a total of one hour each 
on the measure and all amendments and motions. New amend- 
ments may be offered only by unanimous consent, dilatory mo- 
tions are forbidden and pomts of order and appeals are decided 
without debate. This rule has been invoked only a very few 
times, for Senators are reluctant to set precedents of closure. 
Each Senator feels that by filibustering tactics he has saved the 
country in the past or may need to do so in the future. 

The evil effects of unlimited debate are obvious. It is ques- 
tionable, however, whether a restriction would be desirable. 
The Senate is the only body left that can really express the pub- 
lic opinion of the country. The individual member of the 
House of Representatives cannot do so, for, as has been seen, 
that body is under the control of a small group of leaders who 
are likely to be controlled m turn by the President or are in 
association with him. Even a majority of the House is in prac- 
tice impotent before the will of the House leadership. In the 
Senate alone is there left the legislative independence that is 
contemplated m tlie presidential system of government. More- 
over, the Senate is the only body left to keep the administration, 
with^ proper bounds. The House~wiirnot be permitted by its 
leadership to cause trouble to an administration of its own party. 
Its controlled debates are not reported m the pubhc press. But 
a Senator has the ear of the public. He may brmg public opin- 
ion to the pomt of forcing a Senatorial investigation of alleged 
abuses, and administrative mcompetence or worse may be un- 
covered. With the vastly mcreasmg powers of the President, 
some such check is necessary, and a serious restriction upon Sen- 
atorial debate might cripple the Senate as an effective instru- 
ment for this purpose. It should be added too that a filibuster 
can delay, but cannot prevent, the passage in a later session of a 
meritorious measure supported by the majority opmion of the 
Senate. 

TreaUes 

In giving its “consent” to treaties the Senate exercises one of 
its greatest powers, and at such times its sessions may become 
the subject of world mterest. The body has been charged with 
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taking a too critical attitude toward treaties and asserting itself 
too freely. As a matter of fact, only a small part of the treaties 
submitted to the Senate have been altered or rejected, and in 
any case, since the Senate is given constitutional responsibility, 
It is die duty of the body to exercise independent judg- 
ment, even though disappointed Presidents and Secretaries of 
State may feel aggrieved at the outcome. The two-thirds vote 
which is required to give consent to a treaty is two-thirds of 
those present, provided there is a quorum. There has been some 
controversy over the validity of a treaty which affects matters 
over which the House of Representatives has jurisdiction — such 
matters as reciprocity treaties concerning tariff duties, or treaties 
which call for appropriations to which the House must agree. 
Probably such treaties are entirely valid, although the House 
might refuse to make the appropriations called for in them. In 
such cases the House would be entirely within its powers, but 
the United States would be guilty of having failed in its obliga- 
tions toward the countries involved in the treaty. 

Appointments 

The approval of appointments is another executive power to 
which the Senate owes much of its prestige. The practice of 
“Senatorial courtesy,” under which the Senate as a whole allows 
Its approval or disapproval of appointments to depend upon the 
attitude of the Senators from the state in which the appoint- 
ment is to be made, provided they are of the same party as the 
President, has resulted in effect in giving to Senators the power 
to name the appointees. In the past. Senatorial courtesy has 
dictated that when a President nominated a Senator for appoint- 
ment the Senate would confirm it without further investigation. 
In a recent instance, when Senator Black was nominated to the 
Supreme Court, there seems to have been an investigation of a 
perfunctory nature. Subsequendy allegations were made con- 
cerning Mr. Black’s previous association with the Ku Klux Klan 
and questions were raised upon his qualifications as a judge. It 
is likely that the Senate will proceed with more care in the fu- 
ture, at least when Senators are nominated to the Supreme 
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Court. The patronage of the less important offices is left to 
members of the House of Representatives. The Senate seldom 
rejects a Presidential appointment to a cabinet post since it is 
recognized that the President should be free to choose his im- 
mediate advisers. 

The patronage of positions around the Senate wing of the Cap- 
itol, except the personal staff of each Senator, is determined by 
dividing the total salaries by the number of Senators and then 
assignmg positions aggregatmg the quotient as nearly as possi- 
ble to each Senator. They usually get about two appointments 
each. 

Pubhc Proceedings 

In Its early history the Senate always met in secret, and the 
House occasionally did so. At present the House never meets 
m secret. Until recently the Senate met in secret “executive 
session” upon treaties and appomtments, although not upon 
other matters. The tendency, however, is toward publicity. 
The League of Nations treaty, for instance, was discussed in 
open session and other treaties since that time have been dis- 
cussed publicly. Even the executive sessions, however, were 
not kept completely from the public, for, while the public was 
excluded, there appeared promptly and mysteriously in the 
newspapers a summary of what went on in the “secret” session. 
The old idea of secret sessions seems about to disappear in all 
legislative bodies. 

The admission of ladies to the galleries of legislative bodies 
has not always been looked upon with favor. Even the 
American House of Representatives did not at first admit women 
to the galleries, and, according to Mr. Luce in his Legislative 
Procedure, as late as 1820 we find John Randolph protesting 
against their presence; “Mr. Speaker, what pray are all these 
women doing here, so out of place in this arena ? Sir, they had 
much better be at home attending to their knittmg.” 

The Senate like the House must keep a Journal, and the de- 
bates, unless they are in “executive session,” are reported in the 
Congressional Record. The Senate does not make use of the 
“leave to print” to set forth speeches that have not been made. 
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as does the House. The reason is obvious. A Senator can se- 
cure the floor easily to deliver his speeches before the body it- 
self. Senators do, however, secure permission to reproduce 
newspaper articles and speeches by others, although this practice 
is now frowned upon in the lower house. 

Impeachment Tnals 

The Senate is the court for the trial of impeachments. The 
Constitution provides for the impeachment and trial of the Presi- 
dent, Vice-President, and “all civil officers of the United States.” 
In the case of Senator Blount of Tennessee, the Senate by a 
vote of 14 to IP took the position that Senators (and presum- 
ably Representatives) are not “civil officers of the United 
States” within the meaning of the clause. A member of either 
house IS subject to expulsion by a two-thirds vote of the house 
of which he is a member. Officers of the territories and the 
District of Columbia would appear not to be civil officers of the 
United States within the meaning of the impeachment clause. 
This was the conclusion reached by die Committee on the Judi- 
ciary of the House of Representatives in reporting upon an im- 
peachment proposal affecting a commissioner of the District of 
Columbia (69th Cong , ist Session) Up to the present the only 
officers who have been found guilty have been judges. President 
Johnson was impeached by the House but was not found guilty 
in the Senate That case grew out of an attempt by Congress 
to limit the President in his power of removal, and the Supreme 
Court in Myers v. United States, in 1926, upheld the position 
taken by Johnson, that administrative officers, even when ap- 
pomted by the President by and with the advice and consent of 
the Senate and by law removable by and with the advice and 
consent of the Senate, are nevertheless removable by die Presi- 
dent alone, since his power to remove purely administrative offi- 
cers cannot be restricted.^ 

There has been some question whether an impeached officer 
can escape trial by resigning. In the case of William W. Belk- 
nap, who had been Secretary of War, but had resigned, this 


See p 156 



THE SENATE 


129 


question was raised in the Senate, but the Senate held that it 
could nevertheless proceed with the trial. As this was a subsidi- 
ary question it required only a majority vote for decision. How- 
ever, a two-thirds vote is necessary to convict, and it appears that 
the failure to get a two-thirds vote in that case was due in part 
to a belief on the part of some Senators that resignation removes 
the accused from the jurisdiction of the Senate. Of the twenty- 
five Senators who voted “Not guilty,” twenty-two announced 
that they did so because they believed the Senate did not have 
jurisdiction. 

The grounds for impeachment are “Treason, Bribery, or other 
high Crimes and Misdemeanors” (Article II, Section 4). Trea- 
son against the United States is defined as consisting only in lev- 
ymg war against the United States, or in adhering to their ene- 
mies, giving them aid and comfort (Article III, Section 3). The 
testimony of two witnesses to the same overt act or confession in 
open court is necessary for conviction. It would appear that 
this applies to impeachment as well as to other trials. Impeach- 
ment and trial would appear to be the only means of removing a 
President or federal judge from office. In the case of Judge 
John Pickering, information was offered, includmg a statement 
from his son, to the effect that he was insane at the time of the 
commission of the alleged offenses. If msane he could not be 
guilty of a crime, but the Senate, wording the question so as to 
evade a decision upon the matter of his guilt or innocence of 
crimes or misdemeanors, simply found him guilty of the alleged 
offenses, involving dereliction of duty and intemperate language 
on the bench, and removed him from office. Unfortunately, 
such cases leave an undeserved stigma on the reputation of the 
officer who is found guilty, but no other method of removal ap- 
pears to exist. The problem might possibly be solved in such 
cases, however, by assigning another judge to the court, leaving 
the former occupant without an assignment. 

Conviction by the Senate cannot carry a greater penalty than 
removal from office and disquahficauon to hold and enjoy any 
office of honor, trust, or profit under the United States. How- 
ever, the ordinary courts are not prevented by the fact that im- 
peachment charges have been made and acted upon from tals^g 
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jurisdiction of a case and applying the penalties provided by law 
(Article I, Section 3). The President could be so tried after re- 
moval. 

In the trial of impeachment cases the Senate sits as a court 
under a special procedure which is designed to give a judicial 
dignity to the proceedings and to protect the accused from arbi- 
trary or ill-considered action. The case against the accused is 
conducted by “managers” from the House of Representatives, 
the parties are permitted to employ counsel, the accused may ap- 
pear in person or by attorney although the trial may proceed 
without such appearance, and witnesses may be summoned and 
compelled to appear. (^Senators are placed under oath or affirma- 
tion. The Vice-Presiaent presides in cases other than the trial 
of a President. I n such a cas e, the Cons titution provides that 
the Chief Tustic e shall preside. Sincejdae_Ahce-President would 


succeed to the Presidency m_case of conviction, he would hardly 
be a fit person to preside^atJthe-tml. 


Differences Between the House^ 

With a bicameral legislature there must be some method of 
reconciling differences between the houses. In Great Britain 
this IS solved by giving a supremacy to the House of Commons. 
The Lords may hold up a money bill for only thirty days after 
which, with the king’s approval, it becomes law. Other public 
bills can be repassed in three successive sessions by the House of 
Commons within a period of two years, in which case die assent 
of the Lords is not necessary. 

In our Congress the houses are practically coordinate. It is 
true that tax bills must originate in the House of Representa- 
tives, but the Senate has a power of amendment which it uses 
freely. It can rewrite the whole bill after it has been sent up by 
the House, and so its position is not really subordinate. It is 
true too that by custom the great appropriation bills originate in 
the lower house, but here again the Senate does not surrender its 
power of amendment. Disagreements between the two houses 
must be setded by negotiation between them. If either chooses 
to recede from its position the difficulty is thus adjusted. In 
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most cases, however, the process followed is to appoint promptly 
a conference committee. A conference committee is really two 
committees, one from each house, which meet for the purpose of 
adjusting differences. There are usually three, sometimes five, 
members from each house. They are chosen nearly always by 
seniority from the committee m charge of the bill, with a major- 
ity on the committee from the majority party. Thus they usu- 
ally include the chairman and the ranking majority and minority 
members of the comnuttee. 

By custom the conferees meet m the Senate wmg of the Capi- 
tol building. There has been much discussion as to whether 
Senate or House members have the advantage. Senators on the 
whole are older, have had longer service, and enjoy greater pres- 
tige. On the other hand. House members serve on fewer com- 
mittees than Senators and thus have the advantage of greater 
specialization. Meetings of conference committees are nearly 
always secret, although testimony may be called for from out- 
siders. They are limited in their jurisdiction to the points of 
difference between the two houses. Nevertheless, the power of 
the conference committee is great, for the differences between the 
two houses may be such as to leave them much leeway. Where 
an amendment to a 'bill stnkes out all after the enacting clause 
the conferees have the entire subject before them. 

After the conference committees have agreed, their report goes 
back to the houses for action. The rules of both houses give 
this report a highly privileged status. Those of the House of 
.v'^epresentatives permit it to be presented at any time except 
when the Journal is bemg read, while the roll is being called, or 
a vote is in progress. Those of the Senate permit it to be pre- 
sented at any time except when the Journal is bemg read, or a 
question of order or motion to adjourn is pending, or while the 
Senate is voting. It must be accepted or rejected as a whole in 
each house without amendment. Under these circumstances it is 
likely to be accepted, for in effect it represents the last chance to 
pass the bill in any form durmg that session. This is more es- 
pecially true since the conference reports are likely to be brought 
m during the rush of the closing days of a session. An interest- 
ing result, therefore, of our bicameral system has been the estab- 
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lishment of the conference committee as a kind of third chamber, 
fluctuating in personnel, which may in effect write a whole new 
bill under its power to reconcile differences. The conference 
committee is particularly open to criticism because of the fact 
that its decisions are reached in secret. 
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CHAPTER VIII 
n 

The President 




The Expansion of the Executive 

Of the three great departments of government, the executive 
appears now to be growing most m influence. At the same time 
that power is passing from the states to the federal government, 
there is a tendency to center the powers of the federal govern- 
ment around the President. More than ever before, therefore, 
he has become the dominating figure m the United States. 

The Electors 

The President is elected every fourth year by electors chosen 
by the voters at the general election on the Tuesday next after 
the firs_t_Monday in November. Each state is entitled to as 
many electors as it has seats in the Senate and House of Repre- 
sentatives. 

The plan of using electors was devised because the voter in 
the latter part of the eighteenth century could not possibly know 
the qualifications of the candidates. No telephones, no tele- 
graphs, no railways, no speedy means of commumcation, newspa- 
pers with very little information published at best as weeklies, 
made it desirable that a select group of men should assemble in 
each state to cast their votes for President as they best saw fit. 
Gradually the rapid dissemination of knowledge through the 
press and the enlargement of the franchise demonstrated that 
the voter could be trusted. The electors soon became merely 
cogs m the machine. 

The Choice of Electors 

Electors were at the beginning cliosen in most states by the 
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legislature. Another method followed in some states m the early 
period was election of two electors at large and the remainder by 
districts. Today, the practice is to elect them all at large, that 
is, from the state as a whole. 

The electors for each party in a state may be nominated by a 
convention but usually are nominated at a primary election. 
The number allotted to each state equals the number of Repre- 
sentatives and Senators it has m Congress. 

The Vote of Electors 

The electors receiving certificates of election from the execu- 
tive in their state meet on the first Monday after the second 
Wednesday in December. Sextuple cgpies of the vote for Presi- 
dent and for Vice-President are taken afid to each copy is affixed 
an official list of the electors. One set is sent by registered mail 
to the president of the Senate; two sets are placed on file with 
the Secretary of State of the state in which the electors sit; two 
sets are sent by registered mail to the Secretary of State of the 
United States; and the sixth set is delivered to the judge of the 
United States district in which they sit. The idea is that if tlie 
first set IS lost other sets will be available for the president of the 
Senate. Of course it is a part of the unwritten constitution of 
the United States that the electors shall cast their votes in ac- 
cordance with the popular vote that elected them. No penalty 
would attach if an elector should deviate, but no elector, since 
Plumer of New Hampshire did so in the second election of Mon- 
roe, has deviated from his instructions. We know therefore as 
soon as the popular vote has been counted, who the electors are 
and what Presidential candidate is elected. 

Counting the Vote 

On the sixth of January following jhe general election the 
Senators and Representatives meet together_in the House of Rep- 
resentatives for counting the electoral vote. The president of 
the Senate pj^sides. Two tellers of different parties have al- 
ready beent designated from each house. The president of the 
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Senate opens and delivers to them all the certificates and papers 
pertaining to the electoral votes. The tellers make a table of the 
states in alphabetical order, insert the electoral votes as cast, and 
make their report to the president of the Senate who announces 
the resuk. If one candidate for President has a majority of the 
elector^ vot^ and one candidate for Vice-President has likewise 
a majority, these are elected 

If no candidate for the Vice-Presidency has a majority the 
election goes to the Senate. Each Senator has one vote and he 
may cast it for one of the two candidates standmg highest on the 
list. A quorum for this purpose consists of two-thirds of the 
whole number of Senators. An absolute majority, a majority of 
all the members, is required ,foi^3^ction. Richard Mentor John- 
son, Vice-President und^j^an Buren, was elected by the Senate 
in this manner. 

If no Presidential candidate has a majority of the electoral 
vote, the election goes to the House of Representatives. The 
delegation from each state has one vote. It may be cast for one 
of the three candidates standing highest on the list. Representa- 
tives from two-thirds of the, .states must be present to form a 
quorum, and it requires a majority of all of the states to elect. 


Election by the Houses 

The Twentieth Amendment sets noon on the third day of Jan- 
uary as the beginning of the new Congress, and noon of the 
twentieth day of January as the begmnmg of a new term for 
President and Vice-President. This normally should give the 
houses of Congress sufficient time to choose the new President 
and Vice-President in the event of a failure of the electoral col- 
lege to do so. However, in the event that no new President has 
been chosen or the President-elect has failed to qualify, the Vice- 
President-elect will, under the Amendment, act as President until 
a President has qualified V^ould neither a President nor Vice- 
President qualify. Congress is authorized to provide by law for 
one to act as President until a President or Vice-President has 
qualified. Since persons who have been voted upon in the elec- 
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toral college may die before Congress has met and acted, the 
Amendment authorizes Congress to provide by law a metliod of 
meeting this exigency. 

The Successzmi to the Pmedency 

Congress provided in 1886 a method of succession to the Pres- 
idency m the event of the removal, death, resignation, or inabil- 
ity of both the President and the Vice-President. This law 
names tlie Secretary of State as the successor provided his ap- 
pointment as Secretary has been made with the advice and con- 
sent of the Senate and provided he qualifies. The other cabmet 
officers follow him, in the order of the creation of their depart- 
ments, except that the Secretaries of Agriculture, Commerce, and 
Labor are not mentioned since tliese department heads did not 
exist at that time. While this law had no direct constitutional 
sanction it would without doubt be accepted as a valid exercise 
of Congressional power, especially since an act of Congress ap- 
pears to be the only solution of this problem.^ In the event of 
the death of the Vice-President, there is no mediod of choosing a 
new Vice-President, but his duties as presiding officer of the Sen- 
ate would be exercised by the President pro tempore of the Sen- 
ate. 

The Jefferson and Burr Contest of 1800 

Thomas Jefferson and John Quincy Adams were elected by the 
House of Representatives. The Jefferson-Burr controversy came 
up under the original provision in the Constitution for the elec- 
tion of the President. Each elector had two votes which he cast 
for two candidates for President. Under the origmal plan there 
were no candidates for Vice-President. The one that received 
the largest number of electoral votes, provided it was a majority, 
was declared President. The one that received the next highest 
number of votes, provided it was a majority, was declared 
elected as Vice-President. Jefferson and Burr received an equal 
number of votes, seventy-three, and both had a majority. To 
resolve this difficulty the election was thrown into the House. 
On the thirty-sixth ballot Jefferson was elected President, prob- 


^See p 161. 
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ably due to the moving appeal made by Alexander Hamilton. 
Aaron Burr automatically became Vice-President. 

As a result of the election of 1800 the Twelfth Amendment was 
proposed by a two-thirds vote of both houses of Congress and 
ratified by three-fourths of the state legislatures m 1804. This 
provided for separate ballots for President and Vice-President. 

The Contested Electton of 1824 

A failure of the electors to cast a majority vote for a candi- 
date occurred in 1824. The five candidates were all prominent 
in political life. Three of them held positions m President 
Monroe’s cabmet. John Quincy Adams was Secretary of State, 
William H. Crawford was Secretary of the Treasury, and John 
C. Calhoun was Secretafy of War. Henry Clay was Speaker. 
Andrew Jackson, soldier, politician, popular leader, and represen- 
tative of the hopes of the pioneers everywhere, polled the largest 
vote, ninety-nine. Adams polled eighty-four; Crawford, forty- 
one; and Clay, thirty-seven. Calhoun consented to accept the 
Vice-Presidency. 

Clay was eliminated from the ballot in the House because he 
did not stand among the first three on the list. Thirteen votes 
of the twenty-four state delegations were necessary for a choice. 
On the first ballot Jackson had seven, Adams had seven, and 
Crawford had four. Six state delegations abstained from voting. 
Clay as Speaker wielded considerable influence and persuaded 
four of the abstaining delegations to vote for Adams. New York 
and Illinois fell into line. That gave Adams the necessary thir- 
teen votes. As President he appointed Clay as his Secretary of 
State, which caused the followers of Jackson to cry out that Clay 
had sold his influence in the House for a cabmet position and 
that Adams had bought the Presidency. Historians have found 
no evidence to substantiate a bargam between the two. 

The Election of 1876 

The election in 1876 failed to determine whether Rutherford 
B. Hayes or Samuel J. Tilden should be President. This was 
because of disputed remrns from South Carolina, Florida, ‘and * 
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Louisiana, and the dispute about one electoral vote from Oregon. 
The contested electoral votes amounted to ttventy. Hayes had 
165; Tilden had 184. One more vote for Tilden would be suffi- 
cient to elect him. If all of the disputed votes should go .to 
Hayes he would be elected. 

This matter of disputed electoral returns was a new problem. 
No Constitutional or legal provision existed for coping with it. 
Congress created a commission to be composed of five Represen- 
tatives, five Senators, and five Judges of the Supreme Court. 
The House being Democratic designated three Democrats, 
Payne, Hunton, Abbott, and two Republicans, Hoar and Gar- 
field. The Senate bemg Republican designated three Republic- 
ans, Edmunds, Frelinghuysen, Morton, and two Democrats, 
Thurman and Bayard. Two Republican justices, Strong and 
Miller, and two Democratic justices, Clifford and Field, were 
easily found. It was understood when die commission was be- 
ing contemplated that the four justices would select Justice 
David Davis as the all-important fifteenth member. He was 
thought to be independent. But the Democrats and the Inde- 
pendents in the legislature of Illinois united in electing him a 
United States Senator on the very day diat the bill setting up 
the electoral commission was mtroduced in the House of Repre- 
sentatives. As someone put it, “He was transferred from the 
bench to the fence.” His later course indicates that he prob- 
ably would have acted in a judicial manner on the commission. 
However, although he had not yet resigned his position on the 
Court, he felt impelled to refuse to serve. Justice Bradley, a 
Republican, was named as the fifteenth member of the commis- 
sion. 

In Oregon, a Republican deputy postmaster. Watts, had been 
elected to the electoral college. The governor ruled that Post- 
master Watts was ineligible since he could not hold two federal 
offices at the same time and gave the certificate to Cronin, a 
Democrat, who had polled the next largest number of votes. 
The commission found, by a bare majority, that although Watts 
had been elected while postmaster, he had, before he cast his 
vote, resigned as postmaster and as elector and had in accord- 
ance with the provision of law been appointed an elector by the 
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other Republican electors from Oregon. Although Watts may 
have resorted to chicanery in complymg with the legal require- 
ments, the commission’s decision might be justified on the ground 
that It was in accord with the popular vote. 

In South Carolina the governor certified the election of the 
Republican electors on the face of the returns, but he also gave 
certificates of election to the Democratic electors on the ground 
that the presence of federal troops near the polling places had 
prevented a free and fair election. In Louisiana two govern- 
ments existed, and each of the governors certified to the elec- 
tion of his party’s electors. In Florida, the Republican gover- 
nor, Stearns, had given certificates to the Republican electors. 
The attorney general had given certificates to the Democratic 
electors. The new governor. Drew, a Democrat, elected at the 
same time as the electors, gave a certificate to the Democratic 
electors and enclosed a decision of the circuit court of Florida 
holding that the Republican electors were not entitled to office 
under Florida law. In each instance the commission decided on 
party lines, eight to seven, in favor of the Republican electors. 

There is much testimony by leadmg men and by newspapers 
indicating that at the time a considerable group thought the de- 
cision was unfair. It needs to be remembered that the decision 
was made within ten years of the close of the Civil War. All of 
the Southern states except these three had thrown off the Repub- 
lican regime imposed by federal troops. Northern carpetbaggers, 
and the enfranchised Negroes. In these three states the Demo- 
crats struggled fiercely and it would seem now with pardonable 
ruthlessness for supremacy. Certain it is that after the native 
sons had finally established themselves in the political control of 
these states, not one of them returned Republican electors until 
Florida did so for Hoover m 1928. 

Amid criticism, discontent, and economic unrest Hayes was 
declared elected. H^s right to the office of President was highly 
insecure. He announced that he would never be a candidate 
again. Samuel J. Tildeh'hccepted the decision of the commis- 
sioln as final. Be it said to his everlasting credit that no one did 
mOTe”to quiet apprehension and to instil public confidence in 
the outcome than did Tilden. 
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Tk Act of 1887 

A similar situation will not arise again. Congress passed an 
act in 1887 providing that each state might by judicial or other 
methods of procedure decide upon which persons have been 
chosen as electors from that state. The provisions of this act of 
1887 are somewhat complicated, but in general a decision 
reached by the state authorities is final unless rejected by both 
houses of Congress acting separately, but if the state fails to pro- 
vide a settlement of a dispute upon its electors, the votes of the 
state are lost unless the two houses of Congress agree separately 
upon a decision. 


Proposals For Change 

Numerous changes in the method of electing the President 
have been advocated. Amendments to the Constitution on this 
subject have been introduced in both houses of Congress. The 
burden of such proposals has been that the electors should be 
abolished and a provision be made for direct popular vote. 

Illogical and out of harmony with political progress, the plan 
for electing the President nevertheless has worked well and has 
adapted itself to its purpose as any good organism does. 

M-tnority Presidents 

The electoral system seldom returns an electoral vote propor- 
tioned exactly to the popular vote. 

In the election of 1888, when Grover Cleveland and Benjamin 
Harrison were the leadmg candidates, Harrison obtained a major- 
ity of the electoral vote and Cleveland a small plurality of the 
popular vote. Harrison became what is called a minority Presi- 
dent. This disproportion between the popular vote and the 
electoral vote comes about through the fact that the electors are 
chosen from each state at large, and the party that is in a major- 
ity in a state usually elects its whole slate of electors even 
though its popular majority is very slight. Where the winning 
candidate for the Presidency has carried his states by only slight 
majorities and the losing candidate has carried his states by 
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heavy majorities, it is possible that the total popular vote of the 
loser 'Will be greater than that of the ivmner. If the popular 
vote of the loser had been more evenly distributed throughout 
the country he would have had majorities m more states and 
would have carried the electoral votes of those states. 

Where there are three strong candidates m the field, the win- 
ner is likely to be a “minority President,” for the combined pop- 
ular votes of his opponents are likely to be greater than his own. 
A “plurality” of popular votes in any state, that is, one more 
vote than those of any other candidate, carries the electoral vote 
of that state. 

Qualifications for President and Vice-President 

The Constitutional qualifications of the President are that he \ 
be at least thirty-five years of age, a natural-born American citi- 
zen, and “fourteen Years a Resident withm the United States” 
(Article II, Section i). If born abroad of American parents he 
would qualify as a natural-born citizen. The Constitution does 
not ^cify that he be a “native-born” citizen. 

The Constitution earned an alternative, now obsolete, to the 
requirement that the President be a natural-born citizen, permit- 
ting as an alternative that he should have been a citizen of the 
United States at the time of the adoption of the Constitution. 
This alternative is reported tp have been inserted as a tribute to 
Alexander Hamilton. He was born on the island of Nevis in the 
British West Indies and it was thought that a man of his ability 
should not tliereby be disqualified. However, strictly speakmg 
all of the Presidents down to Van Buren were born British sub- 
jects in the American colonies and the clause would have applied 
to them as well. 


Compensation 

The compensation of the President is $75,000 a year in salary, 
$25,000 a year for travel^ expenses, and a fund for contingent 
expenses including stationery, telegrams, automobiles, and special 
services, amounting to nearly^ $50,000. Of course the White 
House is given him for a residence. The compensation of the 
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Vice-President is $15,000 This is the same as that of the 
Speaker of the House of Representatives. Neither the Vice- 
President nor the Speaker is provided with a residence. 

The Growth of the Presidency 

The growth of the federal government since 1789 has been 
around the President. He wields the most dynamic power of 
any officer or of any department of the government. 

Under the Articles of Confederation there was no executive de- 
partment. The framers of the Constitution conceived of Con- 
gress as the most important of the three departments. This was 
quite natural because of their experience with the colonial legis- 
latures and because of the supremacy m which the Parliament in 
Great Britain had established itself. In the Constitution each 
department was treated in a separate article and the minutes 
show that the intent was that the three departments should be 
considered as coordinate, although there is nowhere in the docu- 
ment an express mention of tliat fact. As late as 1885, Wood- 
row Wilson in his Congressional Government thought that Con- 
gress still held the dominant position. At the present time, the 
Presidency has assumed the dominant position among the depart- 
ments of government. 

The Basts of the President’s Power 

The President derives his powers from the Constitution, from 
statutes passed in accordance with it, and from treaties made un- 
der the authority of the United States. Men of initiative and 
vigor in the office have caused the powers of the executive to 
grow. The only direct control possessed by Congress over his 
actions is in the power of impeachment. The courts may not 
reach him. The President could commit a crime and presum- 
ably would remain for the period of his official term immune 
from prosecution in the courts. The good behavior of our Presi- 
dents has prevented the testing of this immunity. 


Independence of the Courts 

The President probably has no duties that would be consid- 
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ered clerical or ministerial. If he had, he might be reached 
through legal action just as his cabinet officers may. Instead, his 
duties appear to be entirely discretionary. That is, they are 
duties calling for the exercise of his own judgment. In the ex- 
ercise of such powers the President cannot be restrained by the 
courts. The reasoning in Marbury v. Madison leaves that in- 
ference. Mississippi did seek to enjoin President Johnson from 
enforcing the Reconstruction Act, an act to which he had unsuc- 
cessfully applied the veto. The decision of the Supreme Court 
was that an injunction would not he against the President while 
wielding discretionary powers (Mississippi v. Johnson). The 
President may not be summoned as a witness. President Jeffer- 
son set the precedent when he refused to heed the summons is- 
sued by Chief Justice Marshall while sittmg on the circuit bench 
at Richmond in the trial of Aaron Burr. 

- One of the most extraordinary instances of the exercise of 
Presidential power is found in Ex parte Merryman. President 
Lincoln had autliorized military officers to suspend the writ of 
habeas corpus in certam cases in the interest of public safety. 
John Merryman of Baltimore was arrested on a charge of trea- 
son and confined in Fort McHenry, under orders of Major Gen- 
eral Keim. A petition on behalf of Merryman for a writ of ha- 
beas corpus was filed with Chief Justice Taney, who directed 
General Cadwalader in command of Fort McHenry to bring 
Merryman into court for a hearing. Cadwalader sent Colonel 
Lee with a note explammg the situation and requested postpone- 
ment until he should receive instructions from the President. 
Taney issued a writ of attachment for contempt against Cad- 
walader to appear the next day at noon. The United States 
marshal was directed to serve the writ. The marshal was met at 
the gate of the fort and refused admission and so reported. 
Taney then wrote an opinion holdmg that the President could 
not without express authorization by Congress suspend the writ 
of habeas corpus or authorize others to do so. He could not au- 
thorize arrests except m aid of judicial authority. A copy of the 
opinion was transmitted to the President. Lincoln felt that the 
public danger was so great that he was justified in refusmg to re- 
lease Merryman, but he did ask Congress to authorize him to 
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suspend the writ of habeas corpus. Congress did so on March 
3) 1863. 

Judzaal Powers 

The powers of the President may be divided into three classes 
— judicial, legislative, and executive. Whether he has any true 
judicial power may well be questioned. However, he has the 
power to grant pardons, reprieves, commutations, and amnesties, 
and these powers may be considered judicial since they were at 
one time in English history exercised by the courts. Moreover, 
the President, or the Attorney General for him, reviews the evi- 
dence in such cases, takes into consideration the procedure fol- 
lowed by the courts that have passed sentence, and studies the 
interpretation that has been made of the law. This may be 
considered a judicial function. 

The President’s pardons may be either full or conditional. 
The full pardon wipes out the offense in the eyes of the law as 
though It had never been committed. The conditional pardon 
carries a stipulation that the convict must do something either 
before or after the pardon becomes effective, such as that he will 
lead a law-abiding life. The conditions may not extend beyond 
the term for which he was sentenced. A parole is a form of 
conditional pardon. There is one instance of an attempt to re-** 
fuse a Presidential pardon. A prisoner had escaped from fed- 
eral custody and committed murder in Connecticut. The state 
authorities did not feel free to execute him until the United 
States had released its claim upon him. The President granted 
him a pardon in the form of a commutation of sentence which he* 
refused to accept, insisting upon being returned to the federal 
penitentiary to serve his term and that the state authorities be 
prevented from carrying out the death sentence. However, the 
federal courts, without passing upon the effect of his refusal to 
accept the commutation, held that the state courts had jurisdic- 
tion to try and punish the offender (Chapman v. Scott). 

There is no limitation upon the President’s power of pardon 
for offenses agamst the United States except in cases of impeach- 
ment. He may even extend a pardon before the person has 
been convicted in court. The question has arisen several times 
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as to whether the President can extend a pardon for contempt of 
court. Probably, the President cannot pardon for what is called 
civil contempt, that is, failure to obey an order of the court 
which is issued Qn behalf of another party. Such orders often 
are issued incidental to the settlement of civil cases, and the 
party m whose behalf the order is issued has an interest in the 
matter. A pardon for a contempt of such an order would 
amount to executive mterference in a case between two individu- 
als. On the other hand, violation of an order m a criminal case, 
or a disturbance committed by an mdividual in the presence of 
the court, is a contempt in which the state alone is concerned. 
These contempts, which are called crimmal contempts, the Presi- 
dent may pardon. A recent decision on the subject of a pardon 
for criminal contempt was that of the Supreme Court m the case 
of Ex parte Grossman. Grossman had been enjomed m 1920 
by a United States District Court from selling liquor at his place 
of business in Chicago. He was found guilty of violatmg the in- 
junction and was sentenced to a year in the Chicago House of 
Correction and to pay a fine of $1,000 and costs. In December, 
1923, President Harding pardoned him on condition that the fine 
be paid. Grossman paid the fine and was released. But the 
District Court ordered him to be committed to the house of cor- 
rection to serve his term, notwithstanding the pardon. The case 
was carried to the Supreme Court and Chief Justice Taft handed 
down the decision. He revealed that in twenty-seven instances, 
covering a period of eighty-five years, criminal contempts of fed- 
eral courts had been pardoned by the President. In the opinion 
in this case, Chief Justice Taft said: “Executive clemency exists 
to afford relief from undue harshness or evident mistake in the 
operation or enforcement of the criminal law.” The Court or- 
dered that Grossman be discharged. 

In addition to the power of granting full and conditional par- 
dons the President may grant reprieves, commutations, and am- 
nesties. A reprieve is a stay of the execution of a sentence. A 
commutation is a change from a heavier to a lighter pendty. 
An amn esty is a pardon in advance of trial and usually refers to 
a '^oup of people. For instance, at the close of the Civil War, 
President Johnson’s third proclamation of amnesty, on July 4, 
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1868, pardoned every person who had participated in the war on 
the Confederate side, except for any that were under indictment 
at the time. The amnesty carried with it the return of property, 
except slaves. 

The power of the President to grant amnesty cannot be lim- 
ited by Congress. A. H. Garland had been admitted to practice 
before the federal courts before the Civil War. When his state, 
Arkansas, seceded, he joined the Confederacy, and served in the 
lower and the upper house of the Confederate Congress. Under 
an early amnesty proclamation he applied for and received a 
pardon, July, 1865. An act of Congress had been passed, Janu- 
ary 24, 1865, prescribmg that no person should be permitted to 
practice before any federal court unless he had taken the so- 
called Iron-clad oath. This oath specified that the lawyer had 
never borne arms against the United States, that he had never 
given voluntary aid to enemies of tlie United States nor had 
sought or accepted any office under the Confederacy. Garland 
’could not take the oath. Moreover, he was proud of his record 
as a Confederate. But he had been legislated out of the right 
to practice law in the federal courts. Counsel for Garland con- 
tended that the act of Congress was void on four grounds. It 
was a bill of attainder: it imposed a punishment by legislative 
action without permitting a trial in the courts. It was an ex 
post facto law in that it imposed a penalty for something that 
was not a crime before the law was passed. The regulation of 
admission to practice before the courts was not a legislative func- 
tion but rested with the courts themselves. Finally, the law at- 
tempted to restrict the pardoning power of the President in a 
manner which was not authorized by the Constitution. Garland 
won on all four points (Ex parte Garland). Partly, no doubt, 
because of his victory in this case, he later became Attorney 
General in Cleveland’s cabinet. 

Legtslative Powers 

The President exercises legislative power through his message 
to Congress, the veto, the signing of bills, the issuing of ordi- 
nances or proclamations, and die negotiation and ratification of 
treaties He may also influence legislation by appeal to public 
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opinion and by virtue of his position as leader of his party. To 
this list may be added the use of the Presidential appointing power 
and the distribution of expenditures m the states from lump-sum 
appropriations, for these are effective means of bringing recalci- 
trant Congressmen mto Ime upon matters of legislation. 

Th Message 

Washington and John Adams delivered their messages to Con- 
gress in person. Jefferson, possessmg a facile pen and bemg 
rather ill at ease m a speech, preferred to send his messages. 
This practice of sending messages to Congress prevailed until 
President Wilson chose to deliver his more important messages 
in person. Whether the message has much influence upon law- 
making depends largely upon the personality and persistence of 
the President and upon the attitude of Congress. President Wil- 
son was extraordinarily successful m securing action upon his 
proposal for reform in the banking and currency system which 
culminated m the Federal Reserve System. The facilitation of 
credit for farmers appeared to him timely. Congress responded 
with provisions for the Federal Farm Loan Board. He advo- 
cated that the debatable ground around the Sherman Anti-Trust 
Act should be reduced, and the act clarified and its administra- 
tion made more fair. This resulted m the Clayton Act and the 
Trade Commission Act. Hg^jelt th at Pue rto Ri co and the Phil- 
ippines should be given enlarged self-government. In due time, 
Congress enacted the Jones Act, which still forms the fundamen- 
tal charter of liberties for Puerto Rico. He urged and Congress 
enacted a territorial form of government for Alaska. He asked 
for and Congress granted an employers’ liability act for railway 
employees. Only one measure of mternal reform which he ad- 
vocated failed to receive serious consideration and that was 
largely because it was not thoroughly thought through. This 
was his proposal for the prompt enactment of legislation to pro- 
vide primary elections for the choice by the voters of Presiden- 
tial candidates. 

The Veto 

In English history the veto was a result of the shrinking of 
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the legislative power of the king. In early times Parliament 
would petition the king for specific legislation. He would for- 
mulate the law as he wished it to be and proclaim it. Occasion- 
ally he would Ignore the substance of the petition entirely. As 
the power of Parliament over legislation grew, the members 
drafted their own bills, passed them in due form, and presented 
them to the king for his signature. He had the option of sign- 
ing or of refusing to sign. Today the king does not have even 
^ this option. For more than two hundred years no British king 
has exercised the veto. He signs bills as a matter of course. 

The President has two kinds of veto, the limited veto and the 
pocket veto. Under the limited veto he refuses to sign ‘the bill 
and sends it back to the house in which it originated with his ob- 
jections. This must be done within ten days, Sundays excepted, 
after the bill has been submitted to him; otherwise it becomes a 
law without his signature. His veto is not absolute, however, for 
Congress may override his negative by a two-thirds vote of those 
present in each house, provided there is a quorum present. If 
Congress should adjourn before the ten days are up, he may re- 
fuse to sign It and does not need to return it to Congress. This 
latter is termed pocket veto. It is an absolute negative, for figur- 
atively he puts the bill in his pocket and Congress can do nothing 
about the matter except pass the bill anew at a later session. 
The adjouriiment of Congress at the close of a session is an “ad- 
journment” within the meaning of the pocket veto provision; that 
is, when Congress adjourns at the close of a session, or at the close 
of a Congress, the failure of the President to sign bills within ten 
days constitutes a pocket veto (The Pocket Veto Case). 

Only four of the Presidents who have served a full term have 
made no use of the veto: the Adamses, Jefferson, and Van Bu- 
ren. The same can be said of four others who served less than a 
full term: W. H. Harrison, Tyler, Fillmore, and Garfield. The 
yeto has been exercised about six hundre d times. Nearly half of 
the vetoes~Eive~been applied to private pension bills; of diese 
President Cleveland vetoed two hundred and sixty. Hamilton 
stated in the Federalist tliat the purpose of the veto was to enable 
the President to protect himself against encroachments by Con- 
gress and to prevent hasty and unwise legislation. Vetoes be- 
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come more frequent when the President and Congress differ polit- 
ically. 

The President cannot recall a veto. President Grant tried un- 
successfully twice to bring back bills which he had sent back 
with his objections. Neither can he veto smgle items in an ap- 
propriation bill as can many of the governors in the states. ^ 

The veto has proved useful. It has repeatedly curbed the ex- 
penditure of public money. Even the threat of a veto has had; 
that effect. That a veto may be overridden affords a guarantee 
against abuse, although in fact very few have been overridden. 
The first mstance came in Tyler’s administration. Johnson’s ve- 
toes were overridden fifteen times, but his position m relation to 
Congress was unusual. Wilson and Grant and Coolidge were re- 
versed about four times each. A number of Presidents have ex- 
perienced one or two such reversals. 

The President has ten days in which to consider a bill. At the 
end of that time he may do one of three thmgs, sign the bill, veto 
it, or let It become a law without his signature. If Congress 
should adjourn within the ten days and thus prevent its return, 
he 'may exercise the pocket veto. In the past, at the end of a 
session Presidents have gone to the President’s room m the Capi- 
tol and there, before Congress adjourned, signed such measures 
as they approved. However, in 1932, in the case of Edwards v. 
United States, the Supreme Court held valid an act which the 
President had signed after the adjournment of Congress but with- 
in ten days after it was presented to him. It is, therefore, no 
longer necessary for the President to hurry through the bills 
passed in the last hours of a Congress. He may take the usual 
ten days for study before taking action. 

The Ordinance Power 

Strictly speakmg, the ordmance power of the President has no 
Constitutional basis. It existed, however, in Great Britam and m 
several, if not all, of the European countries at the time of the 
drafting of the United States Constimtion. The courts fre- 
quently state that Congress may not delegate its legislative au- 
thority. But Congress may prescribe the limits within which ex- 
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ecutive discretion can be exercised. Pragmatically, Congress does 
increasingly delegate its power to supplement general legislation 
with detailed rules and regulations that have the full effect of law. 
The Interstate Commerce Commission exercises this power in fix- 
mg rates and m issuing safety regulations. Numerous regulations 
have been issued by the Department of Agriculture under pure 
food and drugs acts. Flexible tariff provisions in effect permit 
the President to raise or lower the tariff within certain limita- 
tions.^ 

Especially during wartime and in other emergencies the Presi- 
dent’s power of issumg ordinances has been increased. The 
draft act of the World War was very short but the regulations for 
its execution cover nearly a hundred pages. President Wilson 
could regulate and prohibit exports, take over and operate enemy 
vessels for use in the war, fix the price of fuel and food, and regu- 
late the production and distribution of these commodities. He 
could and did prescribe the duties of the Enemy Alien Property 
Custodian, censor the mails, stop trading with the enemy, and reg- 
ulate priorities in production and transportation. The President 
continuously supervises and modifies the civil service rules Ind 
the regulations for the collection of internal revenue. 

Should the President exceed his power under a given statute 
and the matter be brought mto court, the court will not hesitate 
to declare the ordinance invalid. The Panama Refining Com- 
pany decision was based upon this principle, as was the National 
Industrial Recovery Act decision in part.® 

The tendency of Congress in recent years has been to rely 
more and more upon executive discretion. Consequently, rules 
and orders issued under Congressional authority have built up a 
considerable body of administrative law. 

The President exercises his ordingggie-making power through 
executive orders and proclamationsJRhese, as well as simil ar or- 
ders issued in the government dep^ments by other officers, are 
now published in the Federal Register, unless the order appears to 
have no public significance. 

Occasionally, the President issues a proclamation which merely 


® See p 237. 
“See p 624 
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expresses an opinion or sentiment. As an example, die Thanks- 
giving proclamation creates no legal rights or duties. Any legal 
effect of such a proclamation as a holiday depends upon legislative 
acts, either m Congress or m the state legislatures, 

Treaties and Executive Agreements 

Treaties made under the authority of the United States are a 
part of the supreme law of the land. The Secretary of State su- 
pervises the negotiation of treaties under the direction of the 
President. A two-thirds vote of the Senate is required for ap- 
proval, provided a quorum is present. The Senate may also ad- 
vise the President during the negotiations, In early days the 
President sought this advice. Senator Maclay m his journal, the 
entry for August 22, 1789, described how President Washington 
appeared in the Senate chamber to obtam the advice and con- 
sent of the Senate to a treaty with the Creek Indians of Georgia. 
The Senate insisted on having the treaty sent to a committee, 
which caused Washington to lose patience and to vow that he 
would never appear for that purpose again. He never did. No 
President since his time has done so. Nevertheless, the Senate 
continued to give advice previous to and during the negotiations 
of a treaty. ^This practice takes place even now m an mformal 
manner. ^ 

In connection with Jay’s Treaty several precedents were set 
that have since been followed. The instructions to Jay were not 
submitted to the Senate for approval. The Jay Treaty provided 
for the payment of various sums of money. Not until after the 
Senate had approved the treaty was the House consulted. The 
House came near to refusmg to acquiesce in the appropriation; 
but a persuasive speech by Fisher Ames saved the day. The 
House could refuse its consent to an appropriation to satisfy a stip- 
ulation in a treaty, although it has never done so. Treaty provi- 
sions affecting customs are, in practice, submitted to both houses of 
Congress on the ground that they are in substance revenue bills. 

During the debate on the Jay Treaty the House passed a reso- 
lution peremptorily requesting the President to submit informa- 
tion and papers pertaining to the treaty. Washmgton refused on 
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the ground that to furnish the information might be incompatible 
with the public interest. For the President to comply with such 
a request would tend to subordinate the executive to the legisla- 
tive department. Since that time requests for information from 
either house of Congress have been conditioned upon the Presi- 
dent’s discretion. 

Jay’s Treaty carried the first extradition provisions, those for . 
murder and forgery, to which the United States has been a party. 
In 1799, Great Britain asked for Thomas Nash, charged with 
murder. Upon the order of President Adams he was arrested 
and delivered without a judicial hearing to the British authorities. 
He was tried in London and executed Not until 1848 did Con- 
gress enact a law by which requests for extradition may be lodged 
with a court of record of general jurisdiction which hears the evi- 
dence and determines whether the request comes under the treaty. ^ 
Even so, the act of surrender to the authorities of the extraditing 
country belongs to the discretion of the President. 

Treaties may require supplementary legislation for proper en- 
forcerqent. For example, the Migratory Bird Treaty with Can- 
ada contams no regulations for its enforcement and no penalties 
for its violation. Congress has passed legislation to make the 
treaty effective. On the other hand, a treaty affecting the inherit- 
ance of property by aliens may be suflEcient m itself. 

It is probably correct to say that never has a treaty or a provi- 
sion thereof been declared unconstitutional. Under the Constitu- 
tion a law must be in pursuance of the Constitution, while the re- 
quirement for a treaty is that it be made under the authority of 
the United States. No doubt there are limits to the subjects that 
may be regulated by treaty, but nevertheless the treaty-making 
power IS a broad one. An act dealing with the killing of migra- 
tory birds when passed to enforce a treaty with Great Britain has 
'been upheld, while an act upon that subject without a treaty 
would have been invalid (Missouri v. Holland). In case of con- 
' flict between a statute and a treaty, the difficulty is resolved so 
far as domestic law is concerned in favor of the one made last. 
Should a statute supersede a treaty the mternational obligation 
will remam for the United States to settle. 

A treaty may be cmceled by the negotiation of a new treaty. 



THE PRESIDENT 


153 


The President may terminate it by giving notice in accordance 
with the terms of the treaty. This is sometimes called_the de- 
nunciation of a ..treaty. Occasionally, one of the parties to a 
treaty may not have lived up to its obhgations. The other party 
then has the option of continuing to consider the terms valid or 
of declaring the treaty null and void. 

Postal treaties are now made by the Postmaster General sub- 
ject to the approval of the President. This is true even of a 
treaty changing the postal rate. These treaties are not subrmtted 
to the Senate for approval. One was so submitted in 1844 and 
approved. Thereupon Congress passed an act authorizing spe- 
cifically the Postmaster General to negotiate such treaties sub- 
ject to the approval of the President. Congress also has author- 
ized the President to negotiate copynght and trade-mark conven- 
tions. 

The President sometimes makes executiye agreements without 
referrmg them to the Senate. The Rush-Bagot agreement on the 
limitation of armaments on the Great Lakes is one of the earliest 
examples. The agreement was effected by an exchange of notes 
in 1817. A few months later the President submitted the pact 
to the Senate and that body prompdy gave its approval. Several 
agreements of this kmd were made with Mexico in the i88o’s pro- 
viding for a reciprocal right to cross the boundary in unpopulated 
places to pursue persons, as, for instance, Indians, who had com- 
mitted predatory acts. Agreements of this kmd may be justified 
by the Constitutional power of the President as commander in 
chirf of the army and navy. 

Other executive agreements may rest on his power to direct dip- 
lomatic affairs. The exchange of notes which John Hay negoti- 
ated on the Open Door m China may be given as an example. 
Another would be the Gentlemen’s Agreement with Japan, 1908, 
reached by an exchange of notes between Secretary Root and 
Ambassador Takahira, by which the Umted States left the en- 
forcement of Its immigration law, so far as the Japanese were con- 
cerned, to Japanese officials. This agreement could have been 
canceled by executive notice at any time. As a matter of fact, it 
was superseded by the total exclusion of Japanese immigrants in 
the immigration law of 1924. 
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Various modus vivenit have been entered into at diflferent 
times. For example, President Theodore Roosevelt initiated con- 
trol over the finances of the Dominican Republic by means of an 
executive agreement m 1905. 

Executive Powers 

The Constitution states that “The executive Power shall be 
vested m a President of the United States of America” (Article 
11 , Section i). Among his duties is the injunction that “he shall 
take Care that the Laws be faithfully executed. ...” (Article 
II, Section 3). 

At the time of his inauguration, the President must take the 
following oath: “I do solemnly swear (or afl&rm) that I will faith- 
fully execute the Office of President of the United States, and will 
to the best of my Ability preserve, protect and defend the Con- 
stitution of the United States” (Article II, Section i). 

The Constitution stipulates further that the President is to be 
commander m chief of the army and of the navy. He may re- 
quire the opinion in writing of the principal officer in each of the 
executive departments upon any subject relating to the duties of 
their respective oflEces. Subject to the advice and consent of the 
Senate, he has a large power of appointment, but Congress may 
by law vest the appointment of inferior officers in the President 
alone, in the courts of law, or in the heads of the departments. 
The power of removal is not expressly mentioned but he does j 
have the power to fill vacancies that may happen during the recess 
of the Senate by granting commissions which expire at the end of ! 
the next session. 


Appointments 

Bound up with the execution of the law are appointments and 
removals of officers. The Constimtion mentions officers and in- , 
ferior officers. Officers of the United States may be described as i' 
those who have been nominated by the President and have had I 
the nomination confirmed by the Senate. It is now quite well 
established that inferior officers are those who do not require any 
formal action on the part of the Senate. They are appointed by 
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the President alone, such as the ofEcers on the staff in the White 
House, or by the cabinet ofEcers, such as subordinate ofScials in 
their departments, or by judges of courts, such as clerks or ref- 
erees in bankruptcy. 

Members of Congress may suggest to the President desirable 
persons for official positions but probably Congress may not 
through legislation designate a person to fill a particular post. 
Congress did at one time pass an act designatmg an mdividual 
to become a colonel in the regular army. President Arthur ve- 
toed the bill on the ground that it encroached upon the Presi- 
dent’s appointing power. When Grant lay dymg. Congress 
passed an act providing that the President should appoint from 
among the living generals one to be placed on the retired list with 
full pay. Grant’s name was not mentioned, but public sentiment 
and the intent of Congress were unmistakable. The President 
appointed Grant. 

Senatorial courtesy has sprung up in the Senate in connection 
with appointments. If the President desires to appoint a person 
from a particular state to a position and one or both of the Sen- 
ators from that state belong to the same party as the President, 
the practice has developed for the President to ask the senior 
Senator belonging to his party if there is any objection to the ap- 
pointment. Should the President neglect to do so, the Senator 
will object and by courtesy the Senate usually will refuse to act 
favorably upon the President’s nomination. 

Removals 

Inasmuch as removals were not specifically mentioned in the 
Constitution, that subject came up for debate in the first Con- 
gress. James Madison m the House took a leading part and a 
majority agreed with him that the President had the mdependent 
and complete power of removal as a corollary to the power of ap- 
pointment. In the Senate the proposition met with a tie vote 
which Vice-President Adams resolved by voting affirmatively. 

The Tenure of Office Act of 1867 was intended to curb President 
Andrew Johnson. The law provided that while the Senate was 
in session the President could remove no officer without its con- 
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sent and while the Senate was not in session he could merely sus- 
pend, if the officer was guilty of crime or incapable of perform- 
ing his duties; and that within twenty days after the opening of 
the next session the President should inform the Senate as to the 
evidence and reasons for the suspension. If the Senate should re- 
fuse to concur in the suspension, the officer should resume his 
functions. If the Senate did concur in the removal, that body 
would certify this fact to the President who would thereupon 
make the removal and would appoint another by and with the ad- 
vice and consent of the Senate. It was under this statute that 
President Johnson was impeached by the House for the removal 
of Stanton as Secretary of War and narrowly escaped conviction 
by a two-thirds majority of the Senate because Senator Ross of 
Kansas decided to vote “not guilty.” The Tenure of Office Act 
was speedily modified in Grant’s administration and was com- 
pletely repealed m the latter part of 1886 

The President appears to have complete power of removal in 
•the case of purely administrative officers. The leading case deal- 
ing with tile removal of an administrative officer is Myers v. 
United States. Myers had been appointed postmaster of Port- 
land, Oregon, for a term of four years by President Wilson in 
1917. The President demanded his resignation on January 20, 
1920, but Myers refused to comply. On February 2, 1920, the 
Postmaster General, acting by direction of the President, ordered 
■ the removal of Myers. Myers msisted that he had the right to 
the office and made no effort to obtain other employment. In 
August the President appointed a successor. Myers msisted that 
his removal was unlawful in that it conflicted with the law under 
which he held office. The section on which he based his claims 
reads: “Postmasters of the first, second and third classes shall be 
appointed and may be removed by the President by and with the 
advice and consent of the Senate and shall hold their offices for 
four years unless sooner removed or suspended according to law.” 

Myers prosecuted the case in the Court of Claims. The de- 
cision was against him. He appealed to the Supreme Court. 
Before that court could render a decision he died and Mrs. 
Myers succeeded him m the claim. Chief Justice Taft delivered 
the opimon and it had particular weight because he had served 
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as President. The Court upheld the President’s complete power 
of removal. The pertinent part of the decision reads: “When, 
on the merits, we find our conclusion strongly favoring the view 
which prevailed in the First Congress, we have no hesitation in 
holdmg that conclusion to be correct; and it therefore follows 
that the Tenure of Office Act of 1867, attempted to 

prevent the President from removmg executive officers who had 
been appointed by him by and with the advice and consent of the 
Senate, was mvalid, and that subsequent legislation of the same 
effect was equally so.” The Court, therefore, held unconstitu- 
tional the provisions of the law of 1876 restricting the President’s 
power to remove first class postmasters. 

It IS to be noted that the Myers case involved an administra- 
tive officer. For some time there was doubt whether the mem- 
ber of a quasi-]udicial tribunal such as the Federal Trade Com- 
mission was similarly subject to the Presidential removal power. 
In 1935, this problem was brought before the Supreme Court. 
The members of this Commission had been made subject to re- 
moval by the President for “inefficiency, neglect of duty, or 
malfeasance in office.” Humphrey, a member of the Commis- 
" Sion, was removed by President Franklm D. Roosevelt, without 
mentioning any of the charges enumerated in the act as grounds 
for removal. Correspondence with Humphrey showed that the 
basis was that the purposes of the Administration with respect to 
the work of the Commission could be carried out most effectively 
with personnel of the President’s own selection, and that the 
President did not feel that “your mind and my mind go along to- 
gether” with respect to the policies and administration of the 
Commission. 

In this case the Court made a distinction between executive of- 
ficers, such as postmasters, and officers, such as members of the 
Federal Trade Commission, who carry out legislative policies and 
perform duties of a judicial nature. The latter are not arms of 
the executive. TTie Court held that as to members of the Com- 
mission,. they could not be removed by the President except for 
one of the causes named m the law. At the same time, the Court 
was careful to limit its opinion to the circumstances of this par- 
ticular case, pointing out that between the unrestricted power of 
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removal as applied to purely executive officers, as in the Myers 
case, and the limitation upon that power involved in the present 
case, there was a field of doubt which could be left for determi- 
nation under the special circumstances of such future cases as 
might arise (Humphrey’s Executor v. United States). 
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CHAPTER IX 


The Cabinet and the Departments 

The Cahznet 

The Constitxition makes no provision for a cabinet. It exists 
only by custom and the will of successive Presidents. It is true 
that Congress makes provision for the heads of departments and 
appropriates money for their salaries; but it requires Presiden- 
tial action to bring tliese heads of departments together around 
the council table and tlius constitute a cabinet. 

Immediately after the organization of the government under 
the Constitution, the question arose of having the heads of de- 
partments appear before the House of Representatives and pre- 
sent their views. Hamilton as Secretary of the Treasury wanted 
to appear before the House and present his celebrated report 
on public credit. The House, however, refused to invite him. 
Later some members of the House desired to have Haimlton and 
the Secretary of War, Henry Kjiox, appear before the House, 
but tliey were unable to make their wishes prevail upon the other 
members. The result was that the P resi dent, instead of the lower 
chamber, as m Great Britain, became the coordinating agency for 
the department heads. 

Congress having adjourned in March, 1791, and President 
Washington havmg gone to Mount Vernon, he wrote a letter on 
April 4, asking the Secretaries of the Departments of State, 
Treasury, and War to consider any serious and important cases 
that might arise during his absence, and he wished the Vice- 
President, John Adams, included, if he had not already left for 
Boston. These three and the Vice-President did meet on April 
II, 1791, and considered a number of problems confronting the 
country. Jefferson made a careful report to Washington. H. B. 
Learned, in his study, The Presidenfs Cabinet, considers this the 
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first meeting of the cabinet. Later, the Attorney General, Ed- 
mund Randolph, was included, although the Vice-President ap- 
pears not to have been invited again during this period. The 
meetings of the heads of the departments with the President be- 
came frequent. The term “cabmet” to describe this meeting of 
advisers came into use later By the time of Andrew Jackson it 
probably had gained general acceptance, but it was not until 1907 
that the word appeared in a federal statute. 

Nowhere does the Constitution make provision for a cabinet. 
That document states that “he may require the Opinion, m 
writing, of the principal Officer in each of the executive Depart- 
ments, upon any Subject relating to the Duties of their respective 
Offices. . . .” (Article II, Section 2). Instead of asking for the 
opinion in writing the President calls a meeting of the heads of 
the executive departments twice a week so that he may submit to 
them questions upon which he may want their deliberation and 
advice and so that the members may bring up matters that per- 
tain to other departments or that are of national importance. 
President Lincoln is said to have remarked diat in a cabinet meet- 
mg there were many arguments and opinions but only one vote 
— and that was the vote of the President. 

It has been proposed that cabmet officers be permitted to have 
the privilege of the floor in either house of Congress. It would 
require an amendment to the Constitution to give them seats in 
either house. This might radically change our system of govern- 
ment. The cabinet officers imght tend to become responsible to 
the lower house as is the case with ministers in the governments 
of Europe. However, the privilege of the floor could be granted 
by a resolution of each house. This would enable a cabi- 
net member to present arguments m behalf of measures which 
he deemed desirable in connection with his department. Pre-> 
sumably he would be the best informed man on that particular; 
measure. The members of Congress and the country at large 
would benefit by this expression of opinion. Such a prac- 
tice would no doubt compel the President to change the charac- 
ter of his choice of men to fill cabinet positions. He would be 
likely to choose his heads of departments from amon g leading 
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Senators and Representatives or from among former members of 
Congress who knew its methods of procedure instead of from 
among men of affairs as is the case at present. In such case, 
however, under our Constitution the Senator or Representative 
would have to resign his seat in Congress. 

There are few statutory qualifications for the heads of depart- 
ments. The mam ones are found m connection with the Secre- 
tary of the Treasury; they will be described later. The Presi- 
dent IS given a free hand in the choice of his cabmet members. 
The Senate approves his choice usually as a matter of course, 
holding that the President is entitled to have men sympathetic 
and loyal to him and holdmg also that the President assumes re- 
sponsibility for his selections. As a rule the President chooses 
his cabinet members from withm his political party. Not al- 
ways are they his personal friends; but he picks persons that he 
thinks will cooperate with him. He has due regard for geo- 
graphical distribution and he keeps in mind the need that the per- 
son designated will command the confidence of the vast mterests 
involved m the particular department. 

Cabmet officers are responsible to the President. He may dis- 
miss them at any time. They may be censured by either or both 
houses of Congress, but whether this is effective depends upon the 
attitude of the President. Impeachment charges may be pre- 
ferred against them This has been suflBcient to brmg about the 
resignation of one cabmet officer, Secretary Belknap, in Grant’s 
admmistration. 

In connection with the succession to the Presidency, the cabi- 
net serves an inert function. The old succession law provided 
that when the President died or became disqualified, he would 
be succeeded by the Vice-President, he m turn by the President 
of the Senate and, if necessary, by the Speaker of the House. 
It so happened that when Garfield was shot m i88i and Arthur 
succeeded to the Presidency there was no President of the Senate 
and, the House of the new Congress not having been convened, 
there was no Speaker. On November 25, 1885, Vice-President 
Hendricks died. At this time Senator George F. Hoar pressed 
again for consideration of his bill, first introduced in 1882, pro- 
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viding that, after the Vice-President, the order of succession 
should follow the members of the cabinet in their orderd In 
1886, Congress passed this bill. 

Department 0^ State 

The Department of State is tlie country’s first line of defense. 
Its victories are those of peace and therefore usually unheralded. 
The army and navy may give potential assistance; however, it 
IS only when the Department of State meets defeat that the army 
and navy are called into action. After the war is over the De- 
partment of State makes peace and contends with the resulting 
problems of foreign affairs. 

Foreign affairs have always been of such importance in our 
history that the Presidents have designated men of commanding 
ability as Secretaries of State. Washington chose Jefferson. 
Jefierson in turn chose Madison. Monroe chose John Quincy 
Adams. Webster graced the position under two Presidents, Har- 
rison and Fillmore. President Pierce chose William L. Marcy; 
Grant, Hamilton Fish; McKinley, John Hay; and Harding, 
Charles E. Hughes. A mention of the problems confronting 
Hughes will indicate the scope of the office. 

He supervised the negotiations of the final treaty of peace with 
Germany, the negotiation of a new commercial treaty and of the 
treaty on claims. He fought for the preservation of the rights 
of the United States in the mandated territories and in connec- 
tion with reparations. He brought about the cooperation of the 
United States with the League of Nations upon humanitarian 
projects, such as the suppression of the opium traffic and white 
slave traffic, the promotion of health, the exchange of information 
on conditions of labor and on disarmament. An immense staff 
assisted him in the preparations for the Conference on the Limi- 
tation of Armaments and over this conference he presided. For 
the first time in the world’s history armaments were actually lim- 
ited. In connection with this conference many questions per- 
taining to the Far East came up. 

The Monroe Doctrine had to be continuously interpreted to 


*See p. 136 
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Latin America. A conference of Central American republics was 
called m order to smooth out differences. The property rights 
of Americans m Mexico, especially the subsoil rights in minerals, 
had to be protected. He represented the United States at the 
celebration of the centennial anniversary of Brazilian mdepend- 
ence m 1922. Chile and Palfci had submitted the Tacna-Arica 
dispute to President Harding for arbitration. Obviously, the 
duty of preparing the opmion fell to the charge of Secre- 
tary Hughes. 

Relations with Russia had to be clarified for people at home 
and abroad. The treaty with Turkey was negotiated at Lau- 
sanne for the renunciation of the capitulations. The Immigra- 
tion Act of 1924 raised a number of thorny diplomatic problems 
with Japan. The Eighteenth Amendment virtually compelled the 
negotiation of a number of treaties to prevent the smuggling of 
intoxicating liquors into the United States 

Mr. Hughes’ speech to the American Historical Association 
paved the way for a conference in London which he attended and 
which resulted in the Dawes plan. He spent a good deal of time 
and effort m connection with the proposed adherence of the 
United States to the Permanent Court of International Justice. 

Aside from these larger problems, many courtesies of a social 
nature had daily to be extended m order to facilitate negotiations. 
Events that loomed large in the minds of foreign envoys needed 
to be observed and in many mstances speeches had to be care- 
fully prepared. If a celebration marked the anniversary of a 
famous battle or the birthday of the head of a state, he partici- 
pated. If a funeral, a memorial service, or a marriage within 
the diplomatic corps took place, he pushed aside his unfinished 
work and attended. The Secretary of State cannot attend to 
even these smaller duties in a perfunctory way; at all times he 
IS the representative of the United States. 

^The Department of State formerly published, and was the cus- 
todian of, all statutes, treaties, proclamations, and executive 
orders. At present, executive orders and most proclamations are ' 
published by the National Archives, which also has custody of 
tl^e as weir as of all except the recent statutes. 

l>'''^he State Department edits the official foreign correspondence 
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of the United States. It grants passports to United States citi- 
zens and visas the passports issued by foreign countries. The 
Secretary of State is the keeper of the Great Seal of the United 
States and he affixes it to commissions, treaties, and other impor- 
tant papers. Questions of the personal and property rights of 
aliens m the United States and of American citizens in foreign 
countries are investigated by the Solicitor of the Department of 
State; as are questions related to naturalization, extradition, ex- 
traterritoriality, and the rights of foreign diplomats and consuls 
in the United States and of American diplomats and consuls 
abroad. 

The foreign service falls under the supervision of the Depart- 
ment of State. The Department is organized largely on the basis 
of geographical divisions, such as the Far East, Latin American 
Affairs, Western European Affairs. The foreign service com- 
prises the diplomatic and consular services. In order to enter, a 
person must pass a written civil service examination and also an 
oral and physical examination. Scholarship weighs heavily in 
the first; health, personality, and adaptability, in the latter. The 
successful candidates are not appointed permanently to any par- 
ticular post. And the President is free to transfer them from 
the diplomatic to the consular branch or vice versa. In general, 
those who enter the service as a profession are more and more 
filling the higher grades. In the consular service the positions 
are filled almost without exception from the career men. This 
practice puts the foreign service on a professional basis similar to 
that of the army and navy. 

Diplomats are of four grades. Highest in rank are the ambas-C 
sadors. They are accredited to states havmg important relations 
witli the United States, as Cuba, Japan, France. Ministers rank^q;_ 
next. They have much the same powers as ambassadors but 
have access to the Secretary of Foreign Affairs of the country to 
which they are accredited rather than to the sovereign. This 
may be an embarrassment, as is illustrated by diflEculties experi- 
enced by our minister in Turkey. When Sultan Abdul Hamud 
II was on the throne, the American minister could obtam only 
unsatisfactory replies from the minister of foreign affairs who 
would close the interview by saymg that the matter would have 
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to await the pleasure of His Impenal Majesty, the Sultan. Since 
a minister did not have the privilege of claiming an audience 
with the head of the state, our Department of State asked if it 
would be agreeable to the Sultan to exchange ambassadors. He 
consented. The mission to Turkey has held the grade of embassy 
to the present time. Ministers are generally sent to the countries 
of lesser importance. 

A charge d’affaires takes control durmg the temporary absence 
of the chief of the mission. A charge d’affaires ad mtenm is an 
official who IS temporarily head of the mission pendmg the ap- 
pointment of a minister or ambassador to that particular post. 
Ministers resident are sent to minor states, as Liberia, and the 
grade may have coupled with it that of consul-general. 

The document which a diplomat carries to show his authority 
is a letter of credence furnished by his home government. Per- 
sonal representatives of the President, such as Colonel House for 
President Wilson, are executive agents. They may wield more 
influence than an accredited diplomat but they carry no official 
credentials. 

The duties of a diplomat fall under five heads: (i) Ceremo- 
nial. This includes the proper presentation of the letter of cre- 
dence, makmg calls, attending formalities in connection with 
state marriages, funerals, or coronations. (2) Negotiations. 
This power includes the reaching of informal understandings and 
agreements. Extradition and lookmg after the treaty rights of 
Americans would come under this head. If the diplomat should 
be asked to negotiate a new treaty, a special full power for this 
purpose would be necessary. (3) Observation. For this pur- 
pose the head of the mission has numerous assistants, such as 
military, naval, commercial, and agricultural attache. (4) 
Guardianship of his countrymen sojourning in the state to which 
the diplomat is accredited. Whenever their rights under a treaty 
or under international law are brought into question, he makes 
the proper representations to the foreign office. (5) Pleading his 
country’s cause. He presents the pohcies and actions of his coun- 
try in the most favorable light. Usually he does this m as im- 
personal and as indirect a way as possible. Benjamin Franklm 
was notably successful in this regard. 
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In order that he may execute his functions as the representa- 
tive of a sovereign state he is given complete immunity from lo- 
cal jurisdiction. He, his family, and his official suite cannot be 
arrested for crime or for the nonpayment of debts, although m 
both cases they ordinarily observe the law scrupulously. The 
legation or embassy may not be invaded by the police. In turn, 
some restrictions have come to be required upon modes of proce- 
dure. The diplomat may not appeal directly to the country 
through the press. He may not take part in political campaigns. 
His official contact is with the foreign office. 

Consuls do not enjoy as many immunities as diplomats. The 
consulate may not be mvaded. The records are immune. The 
consul IS, however, liable to arrest for serious crimes. He may 
be subpoenaed as a witness but he may not be compelled to bring 
official documents with him. 

The duties of a consul are numerous. The privilege of exer- 
cising his official duties comes from the foreign office of the coun- 
try in which he is located. The document for the purpose 
IS called an exequatur. This exequatur may be revoked at any 
time for any purpose that the government sees fit. Our consuls 
report to the Department of State on the condition of the mar- 
kets m the district in which they are located. Any shortage of 
crops or any change in tariffs or customs regulations must be re- 
ported promptly. They assist m the collection of income taxes 
from Americans residing abroad, certify to the correctness of the 
evaluation of dutiable merchandise, and enforce the quota allot- 
ments for immigrants who want to come to the United States. 
Vessels coming from American ports sub m it to our consul the 
requisite documents as to passengers, cargo, and crew. Consuls 
may settle disputes between master and seaman on American ves- 
sels. They visa the passports of foreigners coming to the United 
States, and may administer oaths, take depositions, and act as 
witnesses to marriages. In a few countries the consul may exer- 
cise the powers of a court, as m Chma. This is called extraterri- 
torial jurisdiction. This right is always based upon a treaty 
agreement. Thus, in China an American m a sense carries Amer- 
ican law with him. The world over, the consul acts as a friend 
to the American citizen abroad. 
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The Secretary of State serves as chairman of the governing 
board of the Pan American Union. The diplomatic representa- 
tives m Washington of all the Latin American governments serve 
with him on this board. The members may elect any one of 
their number as chairman, but as a matter of courtesy they elect 
the Secretary of State. 

The Pan American Union was founded in 1890 by the First 
Pan American Conference, meeting m Washington and presided 
over by James G. Blame. Andrew Carnegie contributed nearly 
a million dollars to the building and grounds. Each member 
state contributes a quota to its support. 

The board elects the director general and the assistant di- 
rector. A considerable staff assists m furnishing information for 
the promotion of commerce, acquamtance, exchange of professors, 
and cooperation. The staff assists in preparing the programs for 
the Pan American Conferences. They pass resolutions, furnish 
a dignified setting for exchange of cnticism, and promote under- 
standing and good will. 

The library, known as the Columbus Memorial Library, serves 
as custodian of the archives of the conferences. It is particu- 
larly rich in maps, files of Icadmg Latin American newspapers, 
and documents. 

The Treasury Department 

The Secretary of the Treasury may not be directly or indi- 
rectly mterested in carrying on a busmess of trade or commerce, 
or be an owner of a merchant vessel m whole or m part, or ac- 
quire public lands. This qualification is intended to place him 
above suspicion. He superintends the collection of the revenue, 
signs warrants for the issuance of money in accordance with ap- 
propriations made under law, and makes reports and gives infor- 
mation to either branch of Congress whenever called upon. The 
department has charge of the issuance of both hard and paper 
money. The Supervismg Architect is in this department. 

The Coast Guard comes under the supervision of the Treasury 
Department. A school at New London is maintained for the 
training of the personnel. The long coast of the United States 
and the increasing foreign business make the duties of the Coast 
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Guard highly important. The tariff act of 1922 increased the 
territorial waters of the United States from three to twelve miles 
out to sea from the low water mark for the purpose of detecting 
acts to evade or defaud the customs officers. 

The vessel boarded and searched by the Coast Guard need not 
be bound for an American port. If a master of a vessel from a 
foreign port permits merchandise to be unloaded or received 
within twelve miles of the coast and before the vessel has come 
to the proper place for discharging cargo, he is liable to a penalty 
of twice the value of the merchandise and the vessel itself 
is rendered subject to seizure and forfeiture. 

The Public Health Service of the Treasury Department® co- 
operates with the health section of the League of Nations at Gen- 
eva, the International Office of Public Hygiene at Pans, and the 
Pan American Sanitary Bureau at Washington in the collection 
and dissemination of mformation pertaining to the outbreak and 
prevalence of communicable diseases This enables the United 
States to protect its ports of entry. Upwards of 25,000 vessels 
and 3,000,000 persons are inspected by quarantine officers each 
year. Passengers embarkmg at foreign ports for the United 
States are inspected before they are permitted to go on board; in 
many instances they are vaccinated and deloused. 

Closely related to tlie Public Health Service is the Bureau of 
Narcotics. This bureau permits importations of such amounts 
of crude opium and coca leaves as may be necessary for medical 
and scientific purposes. It may also authorize exportation of nar- 
cotic drugs. All other importation or exportation is forbidden 
and made punishable as a criminal offense. The bureau is au- 
thorized to make regulations for trade in narcotics. 

Information is obtained from other countries on imports and 
exports of opium and its derivatives and on what laws have been 
passed to regulate the trade and to curb the misuse of opium. 
The government of the United States has taken a leading part in 
bringing the international phases of the opium traffic under con- 
trol. Fifty powers have agreed to cooperate. Certain it is, great 
progress has been made since Warren Hastings of the East India 
Company in 1783 declared opium “a pernicious article of luxury 

-“See p 755. 
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which ought not to be permitted but for the purpose of foreign 
commerce only.” 

The Bureau of the Budget is in the Department of the Treas- 
ury but under the immediate direction of the President. Its or- 
ganization and functions are discussed elsewhere.® 

Department of War 

Ini view of the knowledge and skill required today in the pro- 
fession of arms and considering the world as it is, the United 
States needs an army of trained men large enough to be an effec- 
ave working nucleus around which large armies can be swiftly 
built m an emergency. A peace-lovmg people may be forced 
into war. Clausewitz pomted out long ago in his treatise on war 
that war is only one phase of the whole process of international 
mtercourse and therefore cannot be considered alone. 

The Secretary of War is charged with matters relating to na- 
Uonal defense, particularly as listed m the National Defense Act 
of June 3, 1916, as amended June 4, 1920. He has charge of the 
defense and operation of the Panama Canal. The miHtary acad- 
emy at West Pomt falls under his control. 

The General Staff prepares plans for mobilizing, supplying, 

, and trainmg the army for national defense. These plans may in- 
clude the mobilization of the entire manhood of the nation. The 
General Staff keeps mformed upon matters withm the various 
field services, such as the cavalry, coast artillery, field artillery, 
and mfantry, and thus constitutes a coordinating body. 

The War Department performs many peacetime services. In 
case of storm or disaster, such as a hurricane in Florida or a flood 
m the Mississippi Valley, the army furnishes food, tents, and 
medicines almost instantly and at a time when relief will do the 
most good. 

A network of mtracoastal waterways, first recommended by 
Alexander Hamilton, is under construction. Termmal facilities 
are being provided to connect with the railways, thus aflordmg 
cheaper transportation in time of peace and a potential asset in 
time of war. 


’See p 243. 
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The corps of engineers does much peacetime work m improv- 
ing rivers and harbors, and carrying out other construction proj- 
ects."* It even has charge of the preservation of Niagara Falls. 

Formerly the Bureau of Insular Affairs was the central agency 
for the supervision of most of our larger island possessions but at 
present it has jurisdiction only over the Philippines, in so far as 
the United States government retams political interests there. 
The Panama Canal Office supervises the administration of the 
Canal Zone. Other possessions report through the Navy Depart- 
ment or the Interior Department 

The Veterans’ Administration is an mdependent agency but its 
duties are so closely related to the War Department that it de- 
serves discussion here. By an act of Congress, July 3, 1930, and 
an executive order of July 21, 1930, the old Bureau of Pensions, 
the United States Veterans’ Bureau, and the National Home 
for Disabled Volunteer Soldiers were consolidated into the Vet- 
erans’ Admmistration. 

' Department of Justzce 

The Attorney General is the head of the Department of Jus- > 
tice. He gives legal advice to the President and to the depart- 
ment heads. His opinions serve as the basis for a mass of ad- 
mmistraUve law and they are considered with great respect by 
the courts. His subordinate, the Solicitor General, is specially 
charged with the duty of representing the United States as coun- 
sel in the Supreme Court but may also be required by the At- 
torney General to conduct cases for the government in lower fed- 
eral courts or even in state courts. There are a number of as- 
sistant attorneys general, each charged with special classes of 
'cases, -such as anti-trust cases, claims for and against the govern- 
ment, land cases, criminal cases, customs cases, or other tax cases. 

The Bureau of Prisons has very important duties in the treat- 
ment of prisoners and in crime prevention. Related to the work 
of this bureau is the Board of Parole and the Board of Pardons. ■ 
The Federal Bureau of Investigation has received much attention 
of late, for it has been active and successful m the pursuit of 

* See p 700. 
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notorious criminals who have violated federal laws. This bureau 
has effectively filled the need for a central agency to cooperate 
with the states m crime prevention.^ 

Post Office Departfmnt 

The Post Office Department, presided over by the Postmaster 
General, carries and delivers mail with promptness and exactness 
for the largest corporations in San Francisco or New York and for 
the humblest citizens in the states or in such far-off territories as 
Alaska, Guam, and Puerto Rico. City and rural carriers reach 
every household or office door within Uncle Sam’s domams. Pos- 
sibly no other governmental service is of greater social and eco- 
nomic value. 

The United States is one of the few countries in the world 
that imposes a postal charge hardly sufficient to pay for the serv- 
ice rendered. Most other countries expect the post office to turn 
a handsome surplus into the national treasury. 

Besides the regular mail service the post office carries parcels 
and conducts a postal savings bank with guaranty of deposits. 
Mail may be registered and insured, and articles may be sent col- 
lect-on-delivery. A large money-order business is transacted. 

Through the mails the government exercises a benevolent check 
upon fraudulent busmess enterprises. Numbers of corporations 
or individuals each year are barred from usmg the mails because 
they sell worthless stocks or articles. The sale of nostrums and 
alleged curative devices, designed to prey upon the aged, sick, 
infirm, and dying, may thus be barred from the mails. In such 
cases complaint may be filed with the Postmaster General and 
when the evidence appears satisfactory to him he may issue a 
fraud order against the company, which means that all mail ad- 
dressed to It will be returned to the sender. The postmaster does 
not open the letters. 

The law prescribes that lotteries may not be conducted through 
the mails. The Post Office Department must therefore sift an- 
nually many schemes for offering prizes and determine whether 
they come withm the scope of the term “lottery.” Foreign lot- 


® See p 766 
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tery agents send quantities of their literature through the mails. 
If detected, the post office stops delivery and refuses to issue 
money orders for such agents. Obscene and scurrilous matter is 
barred from the mails and penalties provided for diose ivlio vio- 
late the law. Newspapers and magazines carrying seditious arti- 
cles may also be barred. 

The exercise of this power to issue administrative orders to ex- 
clude matter from the mails means that the Postmaster General 
has the power to destroy a person’s busmess without a hearing 
before a court except upon matters of law or where the decision 
upon the facts has been arbitrary or discriminatory.® 

’Department of the Navy 

In time of war the Navy becomes the first line of de- 
fense. And sometimes to assume the offensive is the best kind 
of defense. The first object of the Navy is therefore to main- 
tain battle efficiency. 

The Secretary of the Navy, a civilian, is at the head of the de- 
partment. He IS the coordinating officer for the various offices 
and bureaus. He irons out differences with the other departments 
and IS the spokesman for the Navy. At present there is no Ad- 
miral of the Navy. The ranking naval officer with the title of 
admiral is the Chief of Naval Operations. He is charged with 
the operations of the fleet and with the preparation of plans for 
its use m war. The operations of the Marine Corps are under 
his control except when it is cooperating with the army or on 
other detached duty by order of the President. 

The chief of the Bureau of Navigation has charge of the pro- 
curement, traimng, and administration of the officers and enlisted 
personnel of the navy. The Naval Academy comes under his 
supervision. So does the Naval Observatory, which sets the of- 
ficial time for the United States. The Hydrographic Office in 
this bureau makes surveys in foreign waters and on the high seas. 
It prepares sailing directions for vessels at sea and for airplanes. 

The Department of the Navy maintams extensive bureaus for 


®See pp. 619, 750. 
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yards and docks, ordnance, construction and repair, engineering, 
medicine and surgery, and aeronautics. 

A number of our island possessions are under the jurisdiction 
of the Department of the Navy. They are American Samoa, 
Guam, Wake Island, the two Midway Islands and the neighbor- 
ing Ocean Island (the island of Kure), and a number of reefs. 

While the first duty of the Department of the Navy is to maiu- 
tain battle efficiency, it also serves to protect and promote Ameri- 
can interests the world over. Marines and bluejackets have po- 
liced elections in Nicaragua upon the mvitation of the govern- 
ment there. They have repeatedly protected American life and 
property in China. Officers of the Navy and of the Marme 
Corps have had a large share in the reestablishment of law and 
order in Haiti and the Dominican Republic. Commodore Perry 
assisted in the establishment of Liberia and he opened Japan to 
Western commerce and civilization. Thus, like the army, the 
navy performs services in time of peace as well as in time of 
war. 


Department of the Intertor 

The Department of the Interior is largely concerned with con- 
servation of natural resources. 

The General Land Office has charge of the public lands 
These are now located in and or semiand regions. The term 
“public lands” does not include such publicly owned areas as 
national forests, national parks, and national monuments. It has 
reference to lands ongmally intended for entry under the home- 
stead laws by private persons. 

The Office of Indian Affairs is concerned with all matters re- 
lating to the Indians, mcluding economic development, education, 
health, land use and sales, and roads in Indian lands. 

The Geological Survey classifies public lands and studies the 
geology and mmeral resources of the country.^ The National 
Park Service administers the national park system.® The Bu- 
reau of Mines investigates mining methods, particularly with a 

'See p 699 

®See p. 689. 
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view to safety.® The Bureau of Reclamation plans and con- 
structs dams and irrigation works and administers the irrigation 
projects when completed.^® The OfSce of Education collects sta- 
tistics, acts as a national clearinghouse upon educational informa- 
tion, and has some administrative functions in relation to educa- 
tional grants-m-aid.“ 

The territorial governments of Alaska, Hawaii, Puerto Rico, 
and the Virgin Islands are under the general supervision of the 
Division of Territories and Island Possessions. This Division 
also has jurisdiction over a number of smaller islands. 

Soine years ago it appeared that the Department of the Interior 
was gradually losing its importance through the completion of 
much of the work for which it had been organized or throu gh the 
absorption of functions by other departments. Recently it has 
gained greatly through the assignment to it of new responsibili- 
ties, such as the administration of a public works program, the 
performance of functions under the Connally Oil Act, and the ad- 
ministration of the Petroleum Conservation Division, the National 
Bitummous Coal Commission,^^ and tlie Division of Territories 
and Island Possessions. 

Department of Agriculture 

The Department of Agriculture is operated pr imar ily for the 
agricultural industry, although the remainder of the population 
may benefit indirectly from its activities. It has gone through a 
greater expansion than any other department Much of its ac- 
tivity in the past has been in the form of research leading to the 
production of better crops, higher grades of livestock, ^d the re- 
duction of production costs. The Department has not stopped 
with this, however, but has concerned itself with the whole prob- 
lem of farm life, giving the farmer instruction in the building, 
maintenance, and even beautification of his home. This work 
has been ca rried on, not under direct powers in relation to agricul- 

° See p 699 
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ture, but pnmanly through the federal power to appropriate and 
spend money/® 

More recently the Department has been involved in a campaign 
to raise prices of farm products and to control surpluses/ ‘ 

A large part of the regular expenditures of this Department is 
for roads. The Bureau of Public Roads is the agency through 
which the Department works for this purpose.^® The Bureau of 
Agricultural Economics conducts studies in the economics of 
farm marketing, farm financing, and related matters, and a 
number of other bureaus, such as the Bureau of Animal Indus- 
try,’^® perform functions closely related to farming. The work of 
the Department through the land grant colleges and experiment 
stations is in large part primarily of benefit to farmers.’’^ Other 
bureaus, such as the Bureau of Biological Survey, primarily con- 
cerned with wild life conservation,’® the Food and Drugf Adminis- 
tration, concerned with the mterstate shipment of harmful drugs 
and adulterated or impure foods,’® the Forest Service, concerned 
with the administration of the national forests,^® the Bureau of 
Home Econoimcs, concerned with various problems relating to the 
home, and the Weather Bureau, forecastmg weather conditions, 
perform functions which may concern other groups as much as 
they do the farmers. 

A number of bureaus have been created to meet emergency 
distress among the farmers and some of them may remam per- 
manently. These bureaus are discussed in their relation to ag- 
ricultural aid.®’ 


Department of Commerce 

The Department of Commerce is the chief agency for the pro- 
motion of the commerce of the United States. It looks after the 
lighthouses, makes coastal surveys, inspects the vessels, and sees 
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to it that provisions for the safety of crew, cargo, and passengers 
are made.^" Probably the safest place in the world is on board 
a ship at sea. On tlie ocean and coastwise vessels of the United 
States only one out of every five million passengers carried loses 
his life. 

For a period it exercised powers in relation to air commerce, but 
these have now been transferred to a separate agency."® 

The Bureau of the Census furnishes the information for the 
apportionment of Representatives. It takes a census of popula- 
tion every ten years and a census of manufactures every two 
years. Various other types of statistics are collected, including 
vital statistics and financial statistics of cities. 

The National Bureau of Standards is the great testing and meas- 
uring establishment of the government. By means of its work, 
production has been stimulated and waste curtailed. The metric 
system as well as the English system of weights and measures 
IS authorized by law. Slowly the superior metric system is over- 
coming the inertia of the people. 

The Bureau of Foreign and Domestic Commerce is the chief 
agency for the promotion of our commerce as contrasted with the 
regulatory functions of such bodies as the Federal Trade Com- 
mission. It makes studies in aid of the businessman upon such 
matters as marketing methods. Its district offices wi thin the 
United States disseminate information and supply advice to our 
businessmen and its foreign offices endeavor to stimulate our 
foreign trade by furnishing information to our businessmen upon 
trade opportunities abroad and by bringing them into contact 
with foreign purchasers or exporters. The reports from tliese 
foreign offices keep our businessmen informed upon economic and 
trade conditions abroad. 

One of the most interesting activities of the Department of 
Commerce is to care for the fur-seal herd on tire Pnbilof Islands 
in the Bermg Sea. The Bureau of Fisheries does a great deal 
to protect and to promote the fish resources of the country. It 
studies methods of fish culture and of marketing.^^ 

“See pp 6oi, 602. 
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In the Department of Commerce also is the Patent Office, 
which grants patents for inventions and registers trade-marks. 
The registration of copyrights to books, periodicals, photographs, 
and motion pictures is not under the jurisdiction of the Patent 
OflEce, but IS carried out in the Copyright Ojfice m the Library 
of Congress. 

Department of Labor 

The act of Congress creatmg the Department of Labor speci- 
fies that It shall foster, promote and develop the welfare of the 
wage earners of the United States, improve their workmg condi- 
tions, and advance their opportunities for profitable employment. 
Accordingly the Department collects labor statistics, seeks to 
solve questions of unemployment, enforces the immigration laws, 
and, together with the courts, admimsters the naturalization laws 
and conducts investigations pertammg to the welfare of children 
and of women. 

The agency within the Department for the administration of 
the naturalization and immigration laws^“ is the Immigration and 
Naturalization Service, under the Commissioner of Immigration 
and Naturalization. 

The Women’s Bureau of the Department of Labor makes stud- 
ies in the status of wage-earning women, with a view to improving 
their working conditions and advancmg their opportunities for 
employment. The Children’s Bureau makes studies m relation 
to the welfare of children, including mfant mortality, delm- 
quency, and child labor. It admmisters funds under the Social 
Security Act for maternal and child health, crippled children, 
and child welfare. 

In this Department are the United States Conciliation Service, 
which attempts to brmg about the peaceful settlement of labor 
disputes m mdustry,^® the Bureau of Labor Statistics, which col- 
lects information on subjects connected with labor, such as em- 
ployment, earnings, and industrial disputes, and the United States 
Employment Service, which has developed a national system of 
employment oflEces. This latter Service has important duties to 

“ See p 209, 
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perform m relation to unemployment compensation under the 
Social Security Act. 

Independent Establishments 

In addition to the ten departments there are a considerable 
number of independent offices and establishments, set up to per- 
form particular functions. The work of most of these is discussed 
elsewhere. Important independent establishments are: the Gen- 
eral Accountmg Office, the Interstate Commerce Commission, 
the Board of Governors of the Federal Reserve System, the 
Federal Trade Commission, the United States Tariff Commission, 
the Umted States Board of Tax Appeals, the Federal Power 
Commission, the National Mediation Board, the Reconstruction 
Fmance Corporation, the Federal Home Loan Bank Board, the 
Tennessee Valley Authority, the Electric Home and Farm Au- 
thority, the Rural Electrification Administration, the Farm 
Credit Administration, the Federal Emergency Administration of 
Public Works, the Works Progress Administration, the Civilian 
Conservation Corps, the Federal Deposit Insurance Corporation, 
the Commodity Credit Corporation, the Securities and Exchange 
Commission, the National Resources Committee, the National 
Labor Relations Board, the Railroad Retirement Board, the Fed- 
eral Communications Commission, the Social Security Board, and 
the United States Maritime Commission. 

Government KeorganiT^ation 

The mere enumeration of the independent establishments in 
this incomplete list would seem to indicate that there are too 
many bodies independent of the regular departments. Most of 
them are of comparatively recent growth, having been established 
subsequent to the creation of the Civil Service Commission in 
1883 and the Interstate Commerce Commission in 1887. 

In 1910, under President Taft, a commission was appointed for 
the purpose of studymg the organization of the federal administra- 
tive system. It had in view not only the problem of the independ- 
ent establishments and duplications and overlappmg of functions 
in the departments, but also fiscal organization and other matters 
affecting the efficiency of the government services. The commis- 
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Sion rendered a report but this led to no results except to keep 
the question of reorganization before the public. Other investi- 
gations and reports have been made since that time but no general 
reorganization of the government services has actually been 
brought about. 

Two independent reports upon government reorganization were 
made durmg 1937. One of these was the report of the President’s 
Committee on Administration Management, a committee which 
had been appomted by President Roosevelt for the purpose of 
studying and reporting upon the problem of reorganization. The 
other was a report made by the Institute for Government Research 
of the Brookings Institution, a research organization m Washing- 
ton, D. C., which is devoted to the study of governmental and 
economic problems. 

The President’s Committee proposed radical changes in the 
governmental setup. Apparently the Committee proceeded 
upon the theory that the President is charged by the Constitution 
with the duty to “take care that the laws be faithfully executed,” 
and in order that he may properly perform this function the vari- 
ous services must be grouped within the administrative depart- 
ments. To this end the Committee proposed the addition of two 
departments, one a Department of Social Welfare and the other 
a Department of Public Works. The present Department of 
the Interior was to become the Department of Conservation. 
Within these twelve departments all the existing services were to 
be included. Some difficulty was encountered in dealmg with the- 
problem of the great quasi-judicial commissions, such as the Inter- 
state Commerce Commission and the Federal Trade Commission. 
This was surmounted by the proposal to divide the work of the 
commissions mto two sections, admmistrative and judicial. The 
admimstration section would be entirely within a department. It 
would take over the rule-making functions of the commission and 
would carry on all of the work of mvestigauon and the prosecu- 
tion of complamts. The judicial section would be limited to the 
purely judicial function of decidmg cases. This section was to be 
withm a department only for purposes of “administrative house- 
keepmg,” such as the preparation of the budget of the commission 
and the supervision of employees. Otherwise the judicial section 
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was to remain independent. It was argued by the President’s 
Committee that this arrangement would obviate a criticism 
that It saw in the present arrangement under which the prose- 
cution of a case and its trial are both under the control of the Com- 
mission, so that in a sense the Commission is both prosecutor 
and judge. Other recommendations of the President’s Com- 
mittee included the establishment of' a central planning agency 
which would serve as a clearinghouse of ideas and information 
for the improvement of the national vyell-being and would serve 
as a coordinating agency for federal arid state activities; the crea- 
tion of not over six new assistants to the President who would 
form a Imk between him and the departments; the reorganization 
of the Civil Service; and the reorganization of the Comptroller 
General’s OfEce. The two latter proposals are discussed else- 
where."^ 

The proposals of the President’s Committee met with consider- 
able opposition from the begmmng and this opposition grew with 
the passage of time. A large body of opinion was skeptical of 
the proposals concerning the quasi-judicial commissions. Many 
informed persons did not consider objectionable the inclusion of 
administrative and judicial duties within a commission, believing 
the procedure of the commissions was such that justice was fairly 
applied. On the other hand, they were convinced that the trans- 
fer of a judicial body to a department, even though only for “ad- 
ministration housekeeping,” might easily lead to a destruction of 
judicial independence, smce control of its budget may amount to 
control of the life of a body. The recommendations upon the 
Civil Service and the Comptroller General’s Office also met with 
warm opposition. The fundamental idea that the President was 
primarily responsible for the work of the bureaus was not uni- 
versally accepted, for in the past Congress had in fact exercised 
a supervision over the bureaus through its power to create them 
and define their functions and through its control over their 
budgets. It has even been held that Congress may give to an 
admmistrative officer powers which the President cannot control 
(Kendall v. United States). 

Eventually bills were introduced in both houses of Congress 
embodying part of the proposals of the Committee, but none of 

See pp 491, 347 
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these was successful m passing more than a single house. A 
greatly modified reorganization plan passed the Senate but even- 
tually was defeated in the House of Representatives. The vote in 
both instances was close. The defeat of reorganization was due 
to a growing fear that the plan as proposed by the President’s 
Committee tended to place too much power in the hands of die 
President. It was upon this broad issue, rather than upon the 
relative merits and demerits of individual issues, that the reor- 
ganization plan failed. 

At the same time that the report of the President’s Committee 
was before the country, the Brookings Institution submitted the 
report which had been made for a speaal Senate committee un- 
der the chairmanship of Senator Byrd of Virginia. This report 
was the result of a careful factual study of the way in which the 
various functions of the federal adrmnistration are performed. 
It rejected the a prion approach, and based its recommendations 
m each instance upon a careful study of each subject of investi- 
gation. Its recommendations were of a more moderate nature 
than those of the President’s Committee, constitutmg an effort to 
bring about improvements within the existing structure rather 
than to alter its entire basis. The attention of the country, how- 
ever, was centered upon the more spectacular proposals of the 
President’s Committee. These became identified in the public 
mind with the term “reorganization” and it is entirely likely that 
the result of the reorganization proposals of the President’s Com- 
mittee may be to set back the accomplishment of reforms upon 
which there is more general agreement among careful students. 

References 

BOOKS 

H. B. Learned, The Pfesident’s Cabinet (1912) 

L. M Short, The Development of National Administrative Organization 
in the United States (1923). 

The President’s Committee on Administrative Management, Report with 
Special Studies ( 1937 ) 

The Brookings Institution, Investigation of Executive Agencies of the 
Government (75th Cong , ist Sess., Senate Report no. 1275, 1937 )- 

CASE 

Kendall v. United States, 12 Peters 524 (1838). • 



CHAPTER X 


f 

The Federal Courts 

i 

’ ^ The Supreme Taw of the Land 

“This Constitution, and the Laws of the United States which 
shall be made in Pursuance thereof; and all Treaties made, or 
which shall be made, under the Authority of the United States, 
shall be the supreme Law of the Land; and the Judges in every 
State shall be bound thereby, any Thing in the Constitution or 
Laws of any State to the Contrary notwithstanding.” This is a 
specific Constitutional provision (Article VI). Since, by this 
provision, the judges in the state courts must recognize and ad- 
mmister the provisions of the Constitution, federal laws and trea- 
ties, in cases that come before them, they are, in a sense, courts 
of the United States. Even though no federal courts existed, the 
law of the land would still be binding in cases before the state 
courts. 


The Need of a System of Federal Courts 

There are very practical reasons, however, why the United 
States must have a system of courts of its own. For one thing, 
rnmmal matters w.birh inv olve j Violat ion o f federal la ws c^n ot 
be left to the stateSj_,for the latter might not be willing to enforce 
such laws. It IS difficult to see how a state could be compelled 
to provide police to enforce the criminal laws of the United States. 
Nor does there appear to be any Constitutional authority under 
which Congress could require state courts to try federal criminal 
cases. It is true that where a state court has jurisdiction over a 
case It must recognize the law of the land in taking action, but 
this is a different thing from a compulsion upon the state to give 
jurisdiction to its courts over federal crimes. S imil arly, a state 

could not be compelled to take jurisdiction over other federal mat- 
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ters. For instance, it would appear that Congress could not com- 
pel state courts to take jurisdiction over federal patent cases or 
questions of federal land grants. 

Another reason for establishing a system of federal courts is 
thc-jaeGe-ssity* for-a uniform interpretajtipn. oi federal laws ove r 
the c ountry, as.a whole.- F orty-eight systems of state courts hay - - 
mg possibly f orty-eight difFermg interpre tations of federal -laws i_ 
would cause muc h confu sion. A federal law might be held to 
mem onelhing m one state and another thmg in another, while 
iirstillir third it might be held unconstitutional. Federal laws, 
uniform on their face, would in practical effect change with the 
crossing of each state line. 

Federal courts are necessary for the further reason that state, 
jealousy of the central government prohahlyLwouhiiead taamar- 
row construction of the Consti tution .anid..£ederal.law:s SQ.as-ta.JX- , 
stoct thgir ,operattoiL to as .smalLa .fidd. as. possible. Had there 
not been a system of federal courts with such men as John Mar- 
shall to give a broad construction to the powers of Congress, it is 
unlikely that the Constitution could have endured, for the central 
government wou'ld have been inadequate to solve the problems 
that had to be faced. During the early period under the Consti- 
tution, the danger of federal encroachment upon the states was 
not so serious as the possibility of a weak central government. 

^Federal courts also are necessary t o de cide . dispu tes betwee n 
jl3ies. For this purpose the courts of either of the parties to the 
dispute would be madequate, for the courts of one state could not 
have jurisdiction over the other state. It is also highly desirable 
that disputes between states and citizens of other states and dis- 
putes between citizens of different states be settled in an inde- 
pendent system of courts rather than m the courts of one of the 
litigants. 

The OrgamT^Uon of Federal Courts 

The third article of the Constitution deals with the organization 
and powers of the federal judicial system. A single sentence 
comprises the provisions concerning organization. “The judicial 
Power of the United States,, shall be vested in one supreme Court, / 
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and in such inferior Courts as the Congress may from time to time 
ordain and establish.” 

It IS mandatory upon Congress to carry out the provisions for a 
Supreme Court. The duty could not be evaded without a clear 
violation of a Constitutional duty. However, the Supreme Court 
is the only court that is specified in the Constitution. 

It has been suggested that Congress must establish at least one 
court other than the Supreme Court. This suggestion is based 
on the idea that Congress must vest all the judicial power of the 
United States somewhere in federal courts, and since the Supreme 
Court has only a very limited original jurisdiction (right to try a 
case in the first place as distinguished from an appeal), the re- 
mainder of the ongmal jurisdiction must be vested elsewhere in 
the federal court system. Therefore at least one inferior court 
would need to be established (Martin v. Hunter’s Lessee). How- 
ever, Congress controls the creation and_ the jurisdiction of the in- 
ferior courts and this would seem to involve the power to abolish 
them entirely. The original jurisdiction of the Supteme Court is 
himted to cases affecting ambassadors, other public ministers and 
consuls, and those in which a state is a party, and therefore pre- 
sumably all other cases could be confined by Congress to the state 
courts with no right of appeal to the Supreme Court. /As the mat- 
ter now stands. Congress determines the number of inferior 
Umted States courts, fixes their jurisdiction, determines what cases 
may be settled finally by them or appealed, and also determines 
what cases may be appealed from state courts to the Supreme 
Court/ 


Judicial Independence 

Recognizing the need for fearless and independent judges, the 
Constitution provides that they shall hold office during good be- 
havior. They can be removed through the process of impeach- 
naent ^d it is commonly assumed that this is the only process by 
which they may be removed. However, on June 22, 1937, a bill 
was passed by the House of Representatives (although it did not 
become a law) which would have permitted the removal of dis- 
trict judges of the United States upon a trial before a specially 
consututed court of judges of the circuit courts of appeals. The 
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passage of the bill in the House was preceded by an interesting 
debate in which it was pointed out that while federal judges serve 
during “good behavior,” the Constitution does not specify that 
the determination of what constitutes good behavior is to be left • 
to the Senate in impeachment cases. Even though this bill had 
become law, judges would still have been removable through the 
usual process of impeachment and tnal, since judges are civil of- 
ficers of the Umted States and hence subject to that process of re- 
moval by specific Constitutional provision m Article II, Section 4. 

The salaries of federal judges appomted under the third article 
of the Constitution cannot be reduced after appointment. Even 
the federal income tax cannot be levied upon their salaries, as this 
would constitute a reduction in violation of the constitutional pro- 
vision (Miles V. Graham). Supreme Court, circuit, and district;:^ . 
judges may, at the age of seventy and after ten years service, re- 
sign their o6Sces, and by law receive full pay. In this case, how- 
ever, they cease to be judges and their pay is subject to reduction. 
Alternatively, they may retire on full salary, remaming subject to 
such assignment as the retired judge may undertake. Presumably 
their pay is not subject to reduction m this case, for they have 
not resigned. The latter privilege was not granted to Supreme 
Court judges until 1937.^ If a judge in a district court or circuit ^ 
court of appeals becomes disabled and refuses to resign or retire, 
the President may appoint an additional judge to his court who 
becomes his senior m rank. 

Federal judges are appomted by the President with the advice ^ 
and consent of the Senate. The provisions affecting appointment, 
tenure, and salary apply to all inferior courts as well as to the Su- 
preme Court. They do not, however, apply to the courts of the 
territories, since such courts are set up under the power to govern 
the territories, not under the provisions of Article III (Balzac v. 
Porto Rico). 

The state courts are, of course, set up under the state constitu- 
tions, most of which do not grant the protection enjoyed by the 
federal courts under Article III. Judges of the state courts 
usually are elected by the people for short terms, and they may 
be influenced by considerations of reelection. On the whole the 

^See p 201 
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federal judiciary seems to be held in higher esteem than that of 
the states, although this may be due in part to other considera- 
tions than tenure and the method of selection. 

Junsdictton of Federal Courts 

The jurisdiction of the federal courts is limited to two classes 
of cases. The first class includes those cases that present some 
federal question. A federal question is one that arises under the 
Constitution, laws, or treaties of the United States. A case that 
involves the constitutionahty or the meaning of an act of Con- 
gress, or the legahty of an action of the President or other federal 
officer presents a federal question. These cases, then, reach the 
federal courts because of their subject matter. 

A second class of cases comes within the jurisdiction of the fed- 
eral courts because of the nature of the parties to the suit. Suits 
in which the United States or a state is a party, or suits between 
the citizens of different states (diverse citizenship), or between 
citizens of a state and those of a foreign country, or suits in which 
foreign ambassadors, other public ministers or consuls are parties, 
fall withm this class. In the case of Chisholm v. Georgia it was 
held that the clause giving to the federal courts jurisdiction over 
cases between a state and citizens of another state included cases 
brought by a citizen of one state against another state, but the 
Eleventh Amendment was immediately adopted to remove this ju- 
risdiction. It was not thought proper that a “sovereign” state 
should be made a defendant by a citizen. There was never any 
doubt that a citizen was barred from suing his own state, except 
with its consent, since it is a general principle that no individual 
can sue his sovereign. This doctrine is so well accepted that it 
was hot considered necessary to forbid such suits in the Eleventh 
Amendment. In Principality of Monaco v. Mississippi the Su- 
preme Court held that it could not take jurisdiction of a suit by a 
foreign country against a state without the consent of the state. 
Therefore, the phrases “between a State and Citizens of another 
State” and “between a State . . . and foreign States, Citizens or 
Subjects” at the present time include only suits brought by the 
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state as plaintiff, unless the state voluntarily consents to be sued. 

The Constitution does not grant to the federal courts exclusive 
jurisdiction over any cases, although a few classes of cases have 
by act of Congress been made exclusive, such as cases involving 
federal crimes or concerning patent rights. In most instances, 
suit may be brought m either the courts of the state of the de- 
fendant or m the courts of the United States. This gives a great 
advantage to the plamtiff, for he can choose which of the two sys- 
tems of courts he prefers. To correct this and give to the de- 
fendant access to the courts of the United States it is provided 
that in certain classes of cases he may “remove” the case to the 
federal courts. Thus, in such a case the defendant who has been 
brought mto a state court has the same opportunity as the plain- 
tiff to use the federal courts. In removals the whole case is 
transferred to the proper federal court. 

In addition to those cases that ongmate in the federal courts 
and those that are removed mto them from the state courts, there 
are those that go through a state court system and are then taken 
to the United States Supreme Court for final adjudication. 
These cases have been tried in a state court and have gone 
through all the appeals that the state laws permit. They have 
been passed upon by the highest state court havmg jurisdiction of 
the particular case in question. In nearly all instances this is the 
highest court of the state, although sometimes it may be a lower 
state court that has been given final jurisdiction. Therefore, all 
the remedies provided by the state have been exhausted. Such 
cases may, if permitted by federal law,^ be taken to the Supreme 
Court of the United States. They are not taken to any federal 
court lower than the Supreme Court, for this would be derogatory 
to the dignity of the state. 

The Law Administered 

In decidmg the cases that come before them, the federal courts 
often have to pass upon questions of law other than those in 
which the Constitution, statutes, and treaties of the United States i 



188 


THE FEDERAL COURTS 


are involved. In such instances the present rule is to follow the 
law of the state in which the cause has arisen. There is no such 
thing as a common law of the United States as a whole, and ac- 
cordmg to the present rule the federal courts will follow the com- 
mon law as interpreted by the individual states (Erie Railroad 
Co. V. Tompkins). In determmmg the meaning of state constitu- 
tions and law the decisions of the state courts are followed. In 
general, the latest decision of the highest court of a state is ac- 
cepted as determmmg the state law. 

Dtstnct Courts 

The federal judiciary, as set up under Article III of the Con- 
stitution, consists of three tiers of courts. At the bottom are the 
district courts, of which there is at least one in each state, al- 
though if the state is populous there may be several, each as- 
signed to a particular district. In some of the courts there are 
two or even three judges, although normally there is only one. 
District courts are courts of “original” jurisdiction, that is, they 
are courts into which cases are first taken and tried. The term 
original” jurisdiction is opposed to “appellate” jurisdiction, 
which is the jurisdiction of the court to which the case is ap- 
pealed. It is m the court with origmal jurisdiction of the case 
that witnesses are heard and evidence taken, while m die court 
with appellate jurisdiction no new evidence is entered and at the 
most the court has the evidence transmitted from the first court 
and the further arguments of counsel are heard. The district 
courts, then, have only such cases as are brought before them by 
the plaintiff or are removed to them from state courts at the in- 
stance of the defendants. Their jurisdiction is carefully regu- 
lated by statute, but in any case they have jurisdiction only over 
cases involving “federal questions” and those that come to them 
because of the nature of the parties. 

The district courts have the power to appoint United States 
Commissioners, who correspond roughly to the state justices of the 
peace. Their most important functions are to issue warrants, to 
fix bail, and to bind over prisoners for the grand jury for tr ial . 
Their term is four years. . 
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Ctrcmt Courts of Appeals 

Above the district courts are the circuit courts of appeals. 
They have no original jurisdiction but are limited to appeals, 
most of which come from the district courts. Altogether there 
'are ten circuit courts of app eals, which meet at convement places 
in the ten judicial circuits into which the country is divided. For 
each circuit there are at least three judges, but in some circuits 
there are four or six. A justice of the Supreme Court is assigned 
to each circuit, one of the justices being assigned to two. They 
formerly “went on circuit” and sat as members of the circuit 
courts of appeals to which they were assigned, but the increased 
busmess of the Supreme Court, the size of the country, and some- 
times the age of the members, makes the practice undesirable, and 
now It is obsolete. Judges of the district courts may m emergen- 
cies be designated to sit upon the circuit courts of appeals. In 
many instances the decisions of the circuit courts of appeals are 
final, but in others the cases may go on to the Supreme Court. 

An act of Congress, passed m 1922, provides for an annual con- 
ference consisting of the ten senior circuit judges, one from each 
judicial circuit, meeting in Washington in September under the 
presidency of the Chief Justice. Each senior circuit judge brings 
with him a report from the senior district judge from each district 
court in his circuit, settmg forth the condition of business in that 
court, including the number and character of cases on the docket, 
cases disposed of, and other facts, as well as recommendations as 
to the need of additional judicial assistance. The conference can 
then prepare plans for the transfer of judges to or from districts 
and circmts for the more expeditious disposal of business. This 
Judicial Council, or Judicial Conference of Senior Circuit Judges, 
has done much to expedite business in the federal courts, has 
worked out methods of providing statistics, and has proposed 
other reforms for improvement of the administration of justice. 
In 1937, an act of Congress authorized the assignment of district 
judges to district courts m which busmess had become congested, 
thus providing means of makmg effective the plans of the Judi- 
cial Council. The assignments are not controlled by the Council, 
however.® 


See p 203 
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The Supreme Court 

The Supreme Court is the highest court of the United States. 
It IS one of the most powerful, dignified, and respected bodies in 
the world. Of all American mstitutions it has evoked die most 
universal respect of foreign observers. This is due in part to its 
power, for m our system the courts exercise important preroga- 
tives that are not common in other countries. It is in part due to 
the broad wisdom by which the court has usually been guided and 
the character of the men who have composed it. 

The Constitution does not fix the number of members of the 
Supreme Court. Originally there were six, but at present there 
are ni ne. Their age level is high, for most Presidents have been 
careful to nominate only men who already have distinguished 
themselves on the bench or at the bar. 

The jurisdiction of the Supreme Court is both original and ap- 
pellate, but the original jurisdiction is strictly limited. By the 
terms of the Constitution the Supreme Court has original jurisdic- 
tion in cases affecting ambassadors, other public mmisters, and 
consuls, and those in which a state is a party. It has been held 
(Marbury v. Madison) that it is not permissible to extend the 
original jurisdiction to any other cases. As there are very few 
cases mvolvmg states or the representatives of foreign countries, 
not many cases of this class go to the Supreme Court. Even 
where the jurisdiction of the Supreme Court is origmal it is not 
necessarily exclusive. In other words, even those cases that 
might be brought to it as a matter of origmal jurisdiction, it ap- 
pears, may be tried in lower courts if Congress gives them the ju- 
risdiction and if the parties are willing. 

Most cases reach the Supreme Court as a part of its appellate i 
jurisdiction. Unlike its original jurisdiction, the appellate juris-' 
diction IS completely subject to regulation by Congress. In 1925, 
the laws upon this subject were revised so as to bring about a 
great change in the busmess of the Court. 

Before 1925, there were four principal methods by which ap- 
pellate jurisdiction was secured. The first was through the writ 
of error. Historically, the writ of error was a common law writ 
used in law cases by which a higher court brought before itself a 
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case in winch it was alleged that a mistake in the law had been 
made in a lower court. The reviewmg court was limited m such 
cases to a consideration only of the problems of law involved and 
did not review the facts. 

Secondly, cases were brought up by the process of appeal, 
which historically was a civil law remedy used m equity * cases. 
The reviewmg court considered both law and fact. The use of 
both writs of error and writs of appeal had been regulated by 
statute, and alterations had been made in the historic procedure. 
The writ of error was used in all cases to brmg up from the high- 
est court of a state a case in which a federal statute or treaty or 
authority exercised under the United States had been held invalid 
or in which a state statute alleged to be m violation of the fed- 
eral Constitution or laws had been upheld. Both writs were used 
to bring up from the circuit courts of appeals all cases m which a 
federal question was mvolved, except certain classes of cases m 
which the decision of the circuit court of appeals was made final; 
and to bring up from the district courts cases involvmg the con- 
struction or application of the Constitution, the constitutionality 
of federal laws, the validity or construction of treaties, cases m 
which a state constitution or statute was claimed to contravene 
the United States Constitution, prize cases, and questions concern- 
mg the jurisdiction of the district court. The writ of error could 
be used to bring up certam classes of criminal cases from either 
circuit courts of appeals or district courts. Since these two writs 
were granted as a matter of right, that is, without discretion on 
the part of the issuing court except to determme whether they 
came within one of the classes mentioned m the statute, the 
docket of the Supreme Court was crowded. 

In the third place, it was permissible for a circuit court of ap- 
peals to certify to the Supreme Court questions of law involved in 
a case before it upon which it was in doubt. The Supreme Court 
could then either answer the question or have the whole case 
brought up for consideration. 

A fourth method was through the writ of certiorari. This is a 
writ issued from a higher to a lower court ordering a case to be 
brought before it. It is not granted, as a matter of right but only 


‘See p 359 
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where the higher court sees in a case some question that it consid- 
ers of sufficient importance to warrant the action. The entire 
case may then be considered by the court. It was used to brmg 
up cases from the circuit courts of appeals where the decision of 
the lower court was made final; and cases in which a state court 
had upheld the validity of a treaty, statute, or authority exercised 
under the United States, or had held invalid a state statute or au- 
thority exercised under the state on the ground that it was repug- 
nant to the United States Constitution, laws, or treaties, or had 
decided either in favor of or against a claim to a title, right, priv- 
ilege, or immunity under the United States. 

The writ of prohibition, to restrain a lower court from exceed- 
ing its jurisdiction, the writ of mandamus, to compel a lower 
court to perform some duty, and the writ of habeas corpus, to 
compel the production of a pnsoner for a preliminary hearing, 
were, and still may be, used by the Supreme Court m proper 
cases in the exercise of its appellate jurisdiction. 

The legislation of 1925, known as the Jurisdictional Act, re- 
duced the number of cases that could come to the Supreme Court 
as a matter of right. It provided that (i) cases m which the 
highest court of the state havmg jurisdiction of the case decided 
against tlie validity of some statute or treaty of the United States 
or decided m favor of some statute of the state which was alleged 
to be m violation of the United States Constitution, laws, or trea- 
ties, could be brought up on writ of error; (2) cases in which a 
United States circuit court of appeals had held a state statute to 
be in violation of the Constitution, treaties, or laws of the United 
States were made subject to review by writ of error or appeal; 
and (3) certain limited classes of cases from the district courts 
were made subject to direct review. In 1937, the limitations 
of this act were relaxed somewhat so as to permit appeals to the 
Supreme Court direct from any lower federal court in which an 
important federal act has been declared unconstitutional. In 
1928, the writ of error .was abolished and it was provided that the 
appeal should be used in its place, although in some mstances the 
Supreme Court still does not review the facts in the case. 

The result of this legislation has been to limit greatly the num- 
ber of cases which' can come to the Supreme Court as a matter of 



THE FEDERAL COURTS 


193 


right. However, anticipating that some cases which did not fall 
within one of the categories mentioned might nevertheless involve 
questions upon which the Supreme Court would desire to pass 
judgment, the Jurisdictional Act provided that the writ of certio- 
rari might be issued to a state court where the case (i) involved 
the validity of a treaty or statute of the United States; (2) in- 
volved the validity of a state statute alleged to be in conflict with 
the Constitution, laws, or treaties of the United States; or (3) 
where any title, right, privilege, or immunity was claimed under 
the Constitution, a treaty, a statute of the United States, or a 
commission or authority exercised under the United States. It 
was also provided that the writ of certiorari might be issued to a 
circuit court of appeals to bring up any case that the Supreme 
Court desired to review. Questions may still be certified as be- 
fore by the circuit courts of appeals. In sum, the number of 
cases that may be brought before the Supreme Court as a matter 
of right have been reduced, while an opportunity is still left for it 
to review such others as it may for any reason desire to consider. 

The Jurisdictional Act of 1925, as well as the Judicial Con- 
ference of Senior Circuit Judges, is largely due to the influence 
of Chief Justice Taft, who brought to the Supreme^ Court his 
years of experience m administration, and who, by these reforms, 
enabled the federal courts to take a position of leadership in the 
improvement of American judicial admmistration. 

Judicial Review y 

The Supreme Court occupies a more important position in our 
system of government than is the case with the courts of most 
other countries. This comes about through its power to pass 
upon the constitutionality of acts of Congress and of the state 
legislatures. By the terms of Article Six, the Constitution, laws 
in pursuance thereof, and treaties under the authority of the 
Umted States are the law of the land. The Supreme Court has 
taken the position that it must apply the law to any case before 
it and that an act of Congress or of a state legislature is not law 
if it IS in confhct with the Constimtion. In further support of 
this contention it is pointed out that the judges are bound by 
oath to support the Constitution. 
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However, there are some Constitutional questions upon which 
the Supreme Court is not the final arbiter. It does not review 
impeachment cases or cases in which the houses of Congress 
have passed upon the qualifications of their membership.’ 
There are also certam questions known as “political questions” 
upon which it accepts the decision of the legislative or executive 
branch as final. For example, the Supreme Court has refused to 
determine whether a state has a “republican form of govern- 
ment” within the meaning of Article IV, Section 4 (Pacific 
States Telephone & Telegraph Co. v. Oregon); to determme 
which of two rival governments within a state is the established 
one (Luther v. Borden); and to restrain the enforcement of the 
Reconstruction Acts (State of Georgia v. Stanton). 

There is at least one type of problem arising under the Con- 
stitution which IS determined finally by a state officer. The 
Constitution requires that when a criminal flees from one state 
to another and a proper request for rendition is filed, he “shall 
. . . be delivered up” (Article IV, Section 2). Nevertheless, a 
federal court will not issue a writ to a state governor who refuses 
to surrender such a fugitive. In this case it is a state authority 
who gives, the final interpretation to the Constitutional duty.® 

Moreover, the obligation to observe the limitations of the Con- 
stitution is not an obligation upon the courts alone. Congress 
and the President are no less bound to keep within the Constitu- 
tional limits. In fact, Mr. Taft, who combined an exceptionally 
judicial temperament with experience as President and knowl- 
edge of the law, argued that the obligation to observe the Consti- 
tution was even greater on the President and Congress than 
upon the Supreme Court, for the reason that when a disputed 
law IS brought before the Supreme Court it arrives with a pre- 
sumption in Its favor. Smee the legislative branch has approved 
it, the courts give to the act the benefit of the doubt. On the 
other hand, while the law exists only as a proposal in the form of 
a bill still before Congress or lying unsigned on the desk of the 
President, there is no presumption in its favor. It follows that 

® See p 89 

® See p 298. 
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the obligation is greater upon the President and Congress to ob- 
serve care in keeping within Constitutional hmits. 

However, most Constitutional questions may eventually be 
brought before the Supreme Court, and smce the courts are the 
enforcing authorities who apply the law to mdividuals, it is upon 
the courts that the final determination of constitutionality must 
fall. 

The position of the Supreme Court that it will not apply an 
unconstitutional statute in any case before it has not been main- 
tained without opposition, for some have contended that Con- 
gress, as the fundamental branch, representing the people and 
the states, should have the power to decide whether its laws are 
in conflict with the Constitution. They have m support of their 
contention the example of other countries where the legislative 
organ is supreme. Even in France, which in large part has a 
written constitution, the legislature interprets its own powers. 
The stand taken by the Supreme Court is so logical, however, 
that It has been able to mamtam its position. Marbury v. 
Madison, the great decision m which it applied the prmciple to 
an act of Congress, did not arouse as much opposition from its 
elucidation of this contention as it did from certam other pomts 
m the reasonmg. As for declaring acts of state legislatures in- 
valid, the colonists had become accustomed to a quite similar 
practice in the disallowance by the home government of colonial 
statutes which were in conflict with the charters. It should be 
observed, also, that as the Constitution is part of the law of the 
land it is binding upon all courts, and that any court m the coun- 
try may, and in fact under the principles governing our constitu- 
tional system must, refuse to enforce any act that it beheves is 
unconstitutional, until reversed by a higher court. The power 
of the courts in this respect is known as “judicial review.” 

In recent years there has been a renewed opposition to the 
doctrine of judicial review. It has not usually taken the form of 
a denial of the principle that the courts should refuse to enforce ' 
an act in conflict with the Constitution, but rather has mam- , 
fested itself in the form of a desire to place some limitations ' 
upon the exercise of the power of the Court to hold acts of Con- . 
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gress unconstitutional. There have been two factors that have 
contributed to this attack One has been the fact that there 
have been a number of important five-to-four decisions in the 
Supreme Court holdmg acts of Congress unconstitutional. The 
critics of judicial review are not able to see why the validity of 
any law passed by a majority m both houses of Congress and 
signed by the President should depend for its operation upon 
the opinion of any one man, the ninth judge. They hold that 
if the unconstitutionality is so doubtful that four judges cannot 
agree with the majority, the law should be enforced by the 
Court. 

This attack has been strengthened by the type of acts that 
have been held unconstitutional. It is alleged that the courts 
have built up a philosophy that is more sympathetic toward the 
sanctity of private property than toward human rights, and that 
too many acts which were designed to protect die mass of the 
people against the encroachments of great modern combinations 
of wealth have been held not to be “due process of law” or 
otherwise in conflict with provisions of the Constitution. To 
counteract this tendency of the Court it has been proposed that 
the Constitution be so amended as to require more than a mere 
majority verdict to hold an act of Congress unconstitutional. 

In answer to this argument it has been pointed out that the 
courts follow a rule of construction which gives the benefit of 
any doubt upon the constitutionality of an act of Congress in fa- 
vor of Its validity This means that if a member of the Court 
IS in doubt, presumably he resolves it in favor of die statute. 
Moreover, if there are two reasonable interpretations of an act, 
one of which would make it constitutional and the other uncon- 
stitutional, It will be given the construction that makes it consti- 
tutional. Furthermore, if only part of an act is unconstitu- 
tional, tbs will not invalidate the whole act, unless the unconsti- 
< tutional part is necessary to the purposes of the remamder. In 
addition to this, the Supreme Court does not usually hold an act 
of Congress unconstitutional except upon a majority of the 
whole Court. In any case, if a decision can be reached upon 
other grounds without passmg upon the question of constitution- 
ality, the Court will usually do so. 
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The theory is that the courts merely mterpret law. No court 
would contend that its function was to make law or to do any- 
* thing other than determme what the law is and apply it. Yet 
judicial review brmgs the courts into a position which is little 
different from the making of law-. The Constitution is a broad 
instrument. It deals with matters m only the most general 
terms. It was not mtended to apply to a smgle situation or a 
smgle period, but to speak in a language that would permit its 
application to future ages and changed conditions. The com- 
merce clause applies today to the steam engine, the airplane, the 
telephone, and the radio as it once did to the coach-and-six. 
When an instrument deals in such general terms there is much 
leeway within which the Court may act. Its decision upon the 
constitutionality of any new legislation is going to depend some- 
what upon whether society at that time regards such legislation 
as proper. The minute regulation of interstate carriers, now ac- 
cepted as proper and held entirely valid, would not have been 
submitted to m an earlier period and probably would have been 
held unconstitutional. Much, therefore, will depend upon the - 
environment of the judges and their views of the propriety of j 
the legislation. This is desirable, for if the judges of our day 
had the background of an earlier period they would declare 
much worth-while legislation invalid. 

In other branches of law, it is desirable that the rule of stafe 
decisis should obtam, one decision controllmg the next, for no 
one would know how to behave when the courts decided one way 
today and another tomorrow. But the rule of stare decisis has 
less application in constitutional law, for here we have a broad 
instrument that must be so interpreted as to meet changing con- 
ditions. It appears then, that in constitutional law, where there 
is so much desirable latitude, the courts do actually make law. 
They must consider social conditions when they mterpret the 
Constitution. In exercising this power the Court usually has 
shown a broad wisdom. Some of the recent attacks, however, 
have been due to a belief that the Court has failed upon some so- 
cial matters to keep pace with the times. It is charged that 
some judges are imbued with theories of property rights that 
were held by the eighteenth-century mdividualists, whereas soci- 
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ety has moved on to another concept. This explains why in re- 
cent years the Senate usually has given careful scrutmy to Presi- 
dential nominations to the Supreme Court. Senators not only 
demand that a judge be learned in the law and of an impartial 
and judicial mmd (although in one recent instance their investi- 
gation in this respect appears to have been perfunctory), but 
they also inquire into his past professional and social associations 
m order to ascertain whether he is likely to possess the attitude 
toward economic and social conditions that they believe are rep- 
resentative of this age. They want to discover whether he will 
show undue sympathy toward public utility companies or other 
great combinations of wealth. It is alleged that this is equiva- 
lent to “packing” a presumably impartial judicial body, but it is 
answered that judicial review has constituted the Court into a 
legislative body which properly should not be unresponsive to 
broad changes in social attitudes. 

The administration of President Franklm D. Roosevelt has 
wimessed one of the greatest crises in the history of the Su- 
preme Court. 

Mr. Roosevelt came into office in the middle of the panic 
phase of a great depression. He had been elected by heavy ma- 
jorities and proceeded promptly, backed by a Congress that was 
almost completely under his control, to enact a number of laws 
which were designed not only as measures of recovery but as 
steps toward economic and social reform. 

In a series of decisions the Supreme Court cut down a number 
of these acts. The National Industrial Recovery Administration 
was declared mvalid in a unanimous decision,'^ an attempt to 
control petroleum production under the National Industrial Re- 
covery Act was declared unconsututional in an eight-to-one de- 
cision,® tbe crop control plan administered by the Agricultural 
Adjustment Administration fell in a six-to-three decision,® the 
Muniapal Corporation Bankruptcy Law was held invalid in a 
five-to-four decision, the Railroad Retirement Act of 1934 was 
held invalid in a five-to-four decision,^ the Frazier-Lemke Farm 

^ See p 624 
®See p 696 
®See p 726. 

See p 596- 
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Mortgage Moratorium Act fell m a unanimous decision/’^ and 
the Guffey Coal Act was held invalid in a decision in which 
the Court was divided differently upon different issuesd^ Mr. 
Roosevelt’s removal of a member of the Federal Trade Commis- 
sion was held invalid in a unanimous decision/® and even the dol- 
lar devaluation law, upheld in a five-to-four decision as applied 
to private bonds and gold certificates, was held invalid in its ap- 
plicability to federal bonds, although at the same time the bond- 
holders were held to be without a remedy.^'* 

These decisions of the Supreme Court upon New Deal legisla- 
tion brought the Court mto the newspaper headlines. To the 
public there appeared to be taking place a struggle within the 
Court between “conservatives” and “liberals,” between whom 
there was a definite cleavage. There was some basis for the be- 
lief that such a cleavage existed, although it was by no means as 
clear-cut as many believed. 

With regard to the social legislation under which Congress and 
the states attempted to improve conditions of life, impaired by 
modern economic and mdustrial changes, the conservatives often 
found that such legislation was not authorized by the Constitu- 
tion or was prevented by such Constitutional impediments as the 
provisions upon “due process of law.” 

On the other hand, Justice Holmes, recently retired from the 
Court, had enunciated a “liberal” philosophy under which the 
Court would recognize that modern conditions called for the ex- 
ercise of much legislative discretion mto which the courts were 
not competent to inquire. He did not believe that the Constitu- 
tion through such provisions as those dealing with due process 
of law prevented the legislature from exercismg its judgment in 
restricting within reasonable limits the rights of the private own- 
ers of property m the interests of society. His liberalism con- 
sisted m leaving a larger field to the judgment of the legislature. 
Justice Brandeis has been associated with a more positive type 
of “liberalism,” finding much of this social legislation definitely 

“See p 729 
“See p 697 
“See p 157. 

“See p 641. 

“See p 531. 
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desirable as well as justified under Constitutional provisions. 
While the methods of approach of the two justices were different 
they were likely to arrive at the same conclusion, that is, an 
opinion upholding particular acts of social legislation. The theo- 
ries of these two justices came to be looked upon as typifying 
the hberal position. 

It must not be understood, however, that the justices are easily 
tagged and classified Even upon New Deal legislation, some of 
the most important decisions were unanimous, and others were 
by wide or fairly wide margins. 

However, the decisions adverse to New Deal legislation were 
displeasing to Mr. Roosevelt, and upon his reelection to the 
Presidency, supported by heavy majorities, he moved against the 
Court. On February 5, 1937, he starded the country with a 
message to Congress upon the subject of judicial reorganization. 
The President said that he must deal with “a subject of delicacy 
and yet one which requires frank discussion.” He spoke of de- 
lays in the determmation of suits m the courts and found a cause 
in the age of judges. He spoke of the heavy burden under 
which the Supreme Court was laboring, and, apparently referrmg 
to the use of certiorari under the Jurisdictional Act, complained 
of the number of refusals to hear cases for which review was re- 
quested. He also found that older judges were likely to get out 
of step with the times, and suggested “lowered mental or phys- 
ical vigor” of older men who “cease to explore or inquire into 
the present or the future.” 

Mr. Roosevelt’s message was accompanied by the draft of a 
proposed bill which provided that when any federal judge should 
reach the age of seventy, having held his commission for ten 
years, and did not within six months either resign or retire, an 
additional judge should be appointed to the court of which he 
was a member. Not over fifty judges could be appomted under 
this plan, and a maximum membership for each court was pro- 
vided, which in the case of the Supreme Court was to be fifteen. 
The proposed act also provided that circuit judges appointed 
hereafter might be assigned by the Chief Justice to any circuit 
court of appeals, and district judges might be assigned to any 
district court. This provision presumably was designed to per- 
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mit the assignment of judges to courts with congested dockets. 
There was also provision for a proctor in connection with the 
Supreme Court who would gather information upon the status of 
litigation in the lower courts, and investigate the need of assign- 
ing judges from one court to another, and perform other like du- 
ties under the direction of the Supreme Court. 

The President’s proposal met with immediate and violent op- 
position from both liberal and conservative ranks. It was re- 
ceived as thinly-veiled effort to secure power to “pack” the 
Court in favor of New Deal legislation. Only three of the jus- 
tices at that time were under seventy. The relationship between 
age and the attitude toward modern problems was flatly denied, 
and mstances of “liberal” judges of advanced age were recalled. 

In reply to an inquiry from Senator Wheeler, the Chief Jus- 
tice, Mr. Hughes, summed up the condition of business in the 
Supreme Court and submitted figures showmg that the Court was 
in fact well up with its work. Upon the criticism concerning re- 
jections of petitions for certiorari he pointed out that about sixty 
per cent of the petitions were wholly without merit, that about 
twenty per cent more failed to survive a critical examination, 
and the remainder were granted. Mr. Hughes further expressed 
the belief that an increase m the size of the Court, if it contin- 
ued to function as a unit, would impair rather than promote effi- 
ciency. Upon reported suggestions that with more justices the 
Court might be divided mto divisions for the hearmg of cases, 
he pointed out that a large part of its cases were important and 
a decision by only a part of the whole Court would be unsatis- 
factory. He also called attention to the Constitutional provision 
for “one Supreme Court” which did not seem to perimt the es- 
tablishment of two or more Supreme Courts or two or more 
parts of a Supreme Court functioning in effect as separate courts. 

This letter was a severe blow to the President’s proposal. 
Thereafter, the argument m its favor was shifted from the origi- 
nal grounds of slowness and congestion m the courts to a more 
candid statement of a real mtention to change the complexion of 
the Court. 

While the debate upon the more controversial phases of the 
President’s proposal was in progress. Congress passed a retire- 
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ment law for Supreme Court judges, granting them the same re- 
tirement privileges as those enjoyed by judges in the lower fed- 
eral courts. Previously, Supreme Court judges desiring to retire 
had been under the necessity of resigning, with the result that 
their retirement pay was subject to reduction. Under the new 
law, a retired Supreme Court judge is merely retired from regu- 
lar active service. The Chief Justice may call upon him to per- 
form judicial duties in the lower courts, provided the retired jus- 
tice IS willmg to serve. Smce the retired justice has not resigned 
and IS available for service, presumably he is still a federal 
judge and his salary is not subject to reduction. 

One of the “conservative” justices took advantage of this act 
to retire from the Court. Mr. Roosevelt recommended the ap- 
pointment of Senator Black, of Alabama, to the vacancy. “Sen- 
atorial courtesy” called for favorable action by the Senate upon 
the appomtment of one of its membership and after a perfunc- 
tory examination into his qualifications, Mr. Black’s nomination 
was confirmed. Subsequently it was charged publicly that Mr. 
Black had been a member of the Ku Klux Klan. In an address 
to the country Mr Black admitted this charge, but asserted that 
he had resigned his membership. 

Meantime, the Supreme Court had handed down a number of 
decisions supportmg the constitutionality of Mr. Roosevelt’s leg- 
islation. This, together with the Black appointment, appears to 
have been sufficient to bury the President’s Supreme Court pro- 
posal. The subsequent resignation of another “conservative” 
justice opened the way for another appomtment. Mr. Roosevelt 
recommended a lawyer of standmg for this vacancy. 

Out of all this controversy came two acts of Congress. The 
first of these was the retirement law for Supreme Court judges, 
referred to above. The other was an act designed to prevent the 
invalidation of federal laws in the lower federal courts in cases 
between private litigants without opportunity for the Depart- 
ment of Justice to defend the federal law. It permits the 
United States to mtervene in such cases and defend the constitu- 
tionality of the law which is m dispute. In the event that a 
federal law is held unconstitutional m a lower court a direct ap- 
peal may be taken to the Supreme Court. The new law also 
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limits the use of injunctions by federal judges to prevent the en- 
forcement of federal laws on the ground of unconstitutionally 
except upon a hearmg before three judges, one of whom must be 
a circuit judge. An exception is made for temporary restrainmg 
orders by single judges where irreparable loss might be suffered 
by an individual if immediate action were not taken. This act 
also provides means of expeditmg business in district courts by 
permitting the senior circuit judge of a circuit to assign a judge 
from one district court within that circuit to the court in which 
business is congested, and permits the assignment of judges from 
other circuits by the Chief Justice of the United States under 
some circumstances. 


Other Federal Courts 

The Supreme Court, the circuit courts of appeals, and the dis- 
trict courts constitute the regular hierarchy of courts in, the fed- 
eral judicial system. In addition to these there are certam fed- 
eral courts that have been created for particular purposes. Con- 
gress may set up such tribunals, without grantmg life tenure to 
the judges and without the other provisions for protection pro- 
vided in Article III, for the reason that they are not “Constitu- 
tional” courts. They are “legislative” courts (Ex parte Bakelite 
Corp.). To the class of “legislative” courts belong the courts of 
the territories and those m the District of Columbia that are 
strictly local in nature^® (American Insurance Co. v. Canter). 
The consular courts and the United States Court for China are 
held under extraterritorial jurisdiction in China and their Consti- 
tutional status IS similar to that of the territorial courts. 

The Court of Claims consists of five judges appointed by the 
President with the advice and consent of the Senate, with-Jenuxe. 
d ying good behavior . It has jurisdiction over claims agamst the 
States where such claims come within certam classes des- 
ignated by Congress. Smce the United States cannot be sued 
without its own consent, only such claims can be prosecuted in 
this tribunal as Congress may permit. Where persons have 
claims against the United States that are not within the jurisdic- 

^®See p 277 
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tion of the Court of Claims their only redress lies in a special 
act of Congress. Each year there are many such acts. The de- 
partments may refer individual cases to the court and either 
house of Congress may turn cases over to it merely for a report 
upon the facts. After a claim has been granted by the court 
the money cannot be paid over except in accordance with some 
general or special act of Congress. Essentially, die Court of 
Claims IS merely an administrative tribunal which exists for the 
purposes of relieving Congress of irksome duties and of securing 
a careful, expert, and unbiased judgment upon the merits of 
those matters over which it has been given jurisdiction. 

The United States Court of Customs and Patent Appeals is an- 
other administrative tribunal. It consists of five judges ap- 
pomted by the President with the advice and consent of the Sen- 
ate, It hears appeals from the United States Customs Court 
upon the classification and evaluation of merchandise subject to 
customs duties, and also takes appeals from the United States 
Patent Office m patent cases. The Interstate Commerce Com- 
mission and the Federal Trade Commission^’^ are administrative 
tribunals of a similar nature. Such bodies as the Board of Tax 
Appeals, which hears certain appeals in connection with the in- 
ternal revenue laws, are quasi judicial in nature. Sometimes 
temporary bodies, such as claims commissions and international 
arbitral tribunals, are set up to settle individual disputes or 
groups of cases. In fact, even individual officers often have du- 
ties of a judicial nature to perform. 

These administrative tribunals are made necessary partly be- 
cause of the technical nature of the matters submitted to them. 
The ordmary courts do not have the necessary time or the tech- 
nical information. Moreover, the administrative tribunals ma y 
be given jurisdiction over matters that could not be given to the 
regular courts. A court that is not a member of the regular ju- 
dicial system may be called upon to amend the valuations and 
rates as fixed by a public utilities commission, but a court cre- 
ated under Article III of the Constitution will not accept such 
duties, since they are not a part of the judicial function (Keller 
v. Potomac Electric Power Co.), It is true that the regular 

” See pp, 599, 6 x i 
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courts do accept cases in which it is alleged that valuations or 
rates fixed by administrative bodies are so low as to deny due 
process of law.^® In passmg upon this question, however, they 
are performing a judicial function which is entirely distinct from 
the administrative function of determming just what the rate 
shall be. 


The Judicial Power Limited To Cases 

The federal courts in the regular judicial system created un- 
der the provisions of Article III of the Constitution have in- 
sisted that they are purely judicial bodies. They refuse to ac- 
cept administative duties except within the provision of the 
Constitution under which Congress may grant them the power to 
appoint inferior officers. Any other administrative duties that 
Congress may impose upon them will be refused as unconstitu- 
tional, on the ground that the Constitution has vested the judi- 
cial power in the courts as an independent branch of govern- 
ment. Many state courts perform administrative duties and the 
federal “legislative” courts may be given administrative duties. 

As purely judicial bodies, the Supreme Court and other fed- 
eral courts refuse to decide questions of law except in connec- 
tion with a “case,” an actual controversy brought properly into 
court. “Moot” cases, that is, cases that are brought before the 
court merely to get an interpretation of the law without a con- 
troversy actually being mvolved, are not accepted. The reason 
for not accepting suits of this sort is that it is deemed essential 
to the public mterest that no question be passed upon until both 
sides have been presented by counsel representing parties who 
are actively mterested m presenting then respective contentions. 

Following the same principle the Supreme Court has refused 
to hand down “advisory opinions.” An “advisory opmion” is 
an opinion handed down by a court upon some legal question 
submitted to it by an executive or legislative authority. Such 
questions usually are upon the constitutionality of some proposed 
legislative act The usefulness of opimons given under circum- 
stances of this sort is apparent. An act may be passed and 

“See p 553 
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stand upon the statute books for years without being questioned, 
and then if someone carries a case to court, it may be found that 
the public has been acting under an unconstitutional statute dur- 
ing the whole period. Individuals and corporations may have 
lost great sums through having complied with the act. They 
would have been saved these losses if m the beginning the Court 
could have passed upon the matter of constitutionality upon a 
request from the executive or legislative authorities. Some state 
courts do actually exercise this power of giving advisory opin- 
ions. The Supreme Court of the United States, however, re- 
fuses to give such opinions, on the ground that the federal courts 
are limited to the exercise of judicial power, and this means that 
the Supreme Court must decide controversies only. An advisory 
opinion would be subject to the same objections that apply to 
“moot” cases. 

Opinions and Decisuins 

The reasons for holding the act constitutional or unconstitu- 
tional usually will be stated m the “opinion,” which is the state- 
ment of the reasoning of the court. Where a conclusion upon a 
constitutional point is essential to the process through which 
the court came to its decision, this conclusion is binding upon 
state and lower federal courts in future cases. Such conclusions 
also have much bindmg force upon the Supreme Court in later 
cases, although that Court may possibly reverse its decision. 
Where a question of constitutionality, or any other legal ques- 
tion, is passed upon in the opinion, and a decision upon that 
point was not really essential to the decision, but was merely 
passed upon incidentally, the reasoning is known as “obiter dic- 
tum” and has no binding force, although it may have persuasive 
mfluence in later cases. 

One of the j'udges writes the opinion of the court in each case. 
In the Supreme Court the Chief Justice assigns the writing of 
the opinion to one of the justices who has voted with the major- 
ity, provided the Chief Justice is of the majority; otherwise the 
senior Associate Justice among the majority performs the duty 
of assigning the opmion. Where a judge has not agreed with 
the majority -he may hand m a “dissenting opmion,” and where 
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he has agreed in the decision but has followed a different line of 
reasoning from that in the opinion of the court he may file a 
“concurring opinion.” Sometimes a dissenting or concurring 
opinion of a strong judge has great mfluence in subsequent cases. 
The dissenting opmions of Justice Holmes, for instance, have be- 
come famous through their enunciation of a certain legal philos- 
ophy. 

The opinion m a case must be carefully distinguished from the 
decision. The latter embodies the conclusion of the court upon 
the particular facts and circumstances of the controversy which 
is bemg settled m any one case and is usually expressed in an or- 
der of some kind by the court, as, for instance, awarding dam- 
ages or enjoining one of the parties from performing some act. 
In the case of a higher court there may be a concurrence with 
the decision of a lower court, or a reversal or a modification of 
Its decision, or a return of the case to the lower court for modifi- 
cation, or some similar action. 
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CHAPTER XI 


Citizenship and Immigration 

The importance of citizenship in the state and the nation can 
hardly be overestimated. The qualifications for office rest upon 
citizenship. The election ol officers depends upon citizenship, 
because in virtually every state in the Umon only citizens prop- 
erly qualified can vote. 


Who Are CettT^ns 

The Fourteenth Amendment states: “All persons or nat- 
uralized in the United States, and subject to the jurisdiction 
thereof, are citizens of the Umted States and of the State where- 
in they reside.” Birth in the United States, subject to its juris- 
diction, IS sufficient to confer citizenship of the United States. 
United States citizens automatically acquire state citizenship by 
residence withm a state. 

Since national and state citizenship are distinct, it is possible 
to be a citizen ol^the United States without being a citizen of a 
state. United States citizens residing m the District of Colum- 
bia, in the territories, or abroad, have only the single citizenship, 
since they do not reside in a state. Most citizens of the United 
States, however, are also citizens of a state, and thus hold a dual 
citizenship. 

frevtkges and ObhgaUons 

This dual citizenship, national and state, brings with it a 
double set of obligations and a double set of privileges. Such a 
citizen has the privilege of claiming the protection of the United 
States government and of his state government. Citizens of the 
United States while abroad are protected by the United States 
government. 
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Ordinarily, only citizens of the United States, and of the state 
involved, may qualify for the suffrage. In most states only citi- 
zens qualify under workmen’s compensation laws. If an alien 
goes to a public hospital for aid, he may be deported for hav- 
ing become a public charge; a naturalized citizen may not be so 
deported. If an alien leaves the country, he must obtain per- 
mission to return. A citizen has the privilege of returning as a 
matter of right. Aliens are restricted in the holdmg of real es- 
tate m many states in the Union. Citizens may hold real estate 
in every state and territory. 

On the other hand, the citizen has obligations to both govern- 
ments. He owes allegiance to both. He may be guilty of trea- 
son to his state as well as to the United States, although there is 
no question now that his allegiance to the United States comes 
before that which he owes his state. 

The distinction between citizenship of the United States and 
citizenship of a state by the same individual is brought out with 
considerable clearness in the Slaughterhouse Cases (Butchers’ 
Benevolent Association v. The Crescent City Live Stock Landing 
and Slaughterhouse Company). In the exercise of its police 
power for the protection of health the state of Louisiana had 
chartered a company and given it the exclusive privilege of 
slaughtermg animals for food in the city of New Orleans, except 
that individual butchers might slaughter at the abattoirs of the 
company upon payment of a reasonable feq^ It was claimed 
that this was a violation of various clauses of the Constitution 
including the clause of the Fourteenth Amendment that reads, 
“No State shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of the Umted States . . . .” 
It was contended that it was one of the privileges of a citizen of 
the United States to carry on his occupation without such restric- 
tion as this statute of Louisiana placed upon the butchers of New 
Orleans. The decision upon this point was of importance. To 
uphold the contention of the opponents of this act would be to 
hold that the practice of a profession or an occupation was a 
privilege of a citizen of the Umted States, and that therefore 
this was a matter removed from the control of the states. It 
would have transferred the police power of the states to the fed- 
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eral government and would Have done mucli toward wipmg out 
state lines. The Supreme Court repudiated this doctrine and 
held that the Fourteenth Amendment meant to keep the two citi- 
zenships distinct. Federal citizenship was acquired merely by 
birth or naturalization' in the United States and by being under 
Its jurisdiction^ while state citizenship was acquired as a conse- 
quence thereof by residence withm a state. The Court held 
that this distinction made in the first sentence of the Fourteenth 
Amendment must still have been in mind when the second sen- 
tence was framed and that the phrase “privileges or immunities 
of citizens of the United States” referred only to the privileges 
and immunities that adhere to citizenship of the United States as 
distmct from the privileges and immunities of state citizenship. 
The Court further declared that all the fundamental privileges 
and immunities of citizenship belonged to state citizenship. 
These were the privileges and immumties that existed in the 
states before there was a federal government. They included 
the right to acquire land, the right to practice a profession, and 
the like. To federal citizenship belonged only those privileges 
and immunities that could not have existed had there been no 
federal government. These the Court refused to enumerate, 
but suggested they would include the right of access to the seat 
of government for the purpose of asserting claims, carrying on 
business with it, and the like, the right of protection abroad, the 
righj^to assembl^^d petition the federal government, the right 
to the writ of habeas corpus, the right to use the navigable wat- 
m of Aje United States, the rights secured by treaty to citizens 
of the United States, and the right to secure state citizenship by 
residence therein. This decision reduced the effect of this clause 
to a minimum, leavmg to the states the broad power to regulate 
occupations. 

Ways of Acf^mring Umted States CiU%ensht-p 

Citizenship of the Umted States may be acquired by birth, by 
naturalization through the five-year process, by group naturaHza- 
tion under a statute, by group naturalization under a treaty, by 
a combination of marriage and a naturalization process, by a 
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combination of military service and a naturalization process, and 
by the naturalization of the head of the family covering 'that of 
the imnor children. 

CtUT^nshz-p by the Jus Soli 

Persons born in the Umted States, subject to its jurisdiction, 
acquire citizenship at birth. This is true even of the children 
born of alien parents living in the United States, provided the 
children remain here until after the twenty-first birthday. Even 
the children of foreign parents ineligible to naturalization are 
citizens if born in this country (United States v. Wong Kim 
Ark) Citizenship by place of birth is sometimes referred to as 
acquired by the -jus soli. If the parents should definitely leave 
the United States and take the children with them, the citizen- 
ship of the mmor children would as a rule follow that of the 
head of die family, that of the father ordmarily, or if the mother 
is a widow, that of the mother. 

Since an “unincorporated” territory is not, in a strict sense, a 
part of the United States,^ birth within such a territory does not 
carry United States citizenship. Citizens of such territories, 
however, owe allegiance to, and are termed “nationals” of, the 
United States. However, by special act. United States citizen- 
ship has been granted to the people of some of these territories. 
This is true of Puerto Rico and the Virgin Islands. 

Not only must there be birth m the United States, m this strict 
sense of the word, to acquire citizenship under the Fourteenth 
Amendment, but the birth must have taken place under the jur- 
isdiction of the United States. Thus, the children of foreign 
ambassadors and ministers do not become citizens of the United 
States, for, even though born within the boundaries of the 
United States, they are not technically “subject to the jurisdic- 
tion thereof.” The same principle formerly applied to Indians, 
who, although born within the territorial limits of the United 
States, were subject to their tribal governments and therefore 
were not imder the jurisdiction of the United States within the 
meaning of this part of the Fourteenth Amendment. Indians are 
now citizens, having been given dais status by statute. 

^ See p 252 
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CzUT^nshtp by the Jus Sangmnts 

A child born abroad, if either of the parents is an American 
citizen, becomes an American citizen, and would, no doubt, meet 
the citizenship requirements for the Presidency of the United 
States. This is sometimes called the acquiring of citizenship by 
the JUS sanguinis. If one of the parents is an alien, however, the 
right of citizenship does not descend to the child unless he re- 
sides in the United States five years continuously immediately 
previous to his eighteenth birthday and unless within six months 
after the twenty-first birthday he takes the oath of allegiance. 
However, the rights of citizenship do not descend to a child un- 
less the citizen father or citizen mother has resided m the Umted 
States previous to the birth of the child. 

Naturali‘:^tion Under the Ftve-Year Process 

Only aliens who are free white persons and aliens of African 
nativity and persons of African descent may be naturalized. 
The consequence is that Japanese, Chinese, Siamese, the people 
of India, and for the most part the people of the islands in the 
eastern part of the Indian Ocean may not be naturalized. This 
applies to the Filipmos, except for those who have declared their 
mtention of becoming citizens and have served for not less than 
three years in the Umted States Navy, Marme Corps, or Naval 
Auxihary, and have been honorably discharged. And these are 
gradually becoming fewer in number. 

By law certam other groups have been excluded from naturali- 
zation: Anarchists, polygamists, aliens unable to speak the 
English language (unless they are physically tmable to do so), 
and aliens from neutral countries during the World War who 
withdrew their declaration of intention in order to evade mili- 
tary service. During war, alien enemies are usually not permit- 
ted to become naturalized. 

Under the five-year process an alien establishes his domicile; 
then he appears before a clerk of a court authorized to natural- 
ize aliens and states under oath that he intends to renounce al- 
legiance to his home country and to become a citizen of 
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the United States. This is called the taking out of “first 
papers.” He must be at least eighteen years of age in order to 
qualify for these papers. Two years must elapse between the 
■ j granting of the first and the granting of the second papers but 
not more than seven years. At the end of the five-year period, 
he appears before the proper court, that is, a United States dis- 
trict court or a state or territorial court of record having a seal, 
a clerk, and jurisdiction over cases of law or equity in which tlie 
amount is unlimited, and petitions for his final or citizenship 
papers. His petition must show that he has_ resided in the 
United -States at least five y ear s immediately preceding the date 
of the petition, that he has hved six months immediately preced- 
mg in the county in which he resides at the time the petition is 
filed, and that he is of good moral character. His statements 
must be supported by testimony from two credible United States 
citizens. His petition must show when and how he came to the 
United States, state that he can speak English, that he is not a 
disbeliever in organized government or a polygamist, and that he 
is attached to the principles of the Constitution. The court cus- 
tomarily designates one or more examiners to conduct a prelim- 
mary examination upon the petition. After this a hearing on the 
petition is held in open court, where the applicant and witnesses 
are examined under oath. Before bemg admitted to citizenship 
the applicant must renounce allegiance to all foreign govern- 
ments, and particularly to the one of which he has been a citi- 
zen or subject, and must swear to support and defend the Con- 
sntution against all enemies, foreign and domestic. Final ac- 
tion upon a petition for naturalization may not take place until 
after ninety days have elapsed since the filing of the petition and 
the certificate of naturalization may not be issued wi thin thirty 
days preceding a general election. This latter provision is in- 
tended to avoid mass naturalization for the purpose of unduly 
influencmg an election. 

Special provisions are made in the naturalization laws for cer 
tain groups, particularly aliens who have served m the army or 
navy. These provisions generally relate to a simplified proce- 
dure or a shortened time for completing the naturalization pro- 
cess. 
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The oath has recently m two rather exceptional cases caused 
considerable discussion. Professor Douglas Clyde Macintosh of 
Yale University was born m Canada. He had an honorable rec- 
ord with the Canadian forces in the World War. His applica- 
tion for final papers before the United States district court was 
denied on the grounds that since he had a reservation about de- 
fending the United States against all enemies, he was not at- 
tached to the prmciples of the Constitution as required by the 
naturalization laws. He was not a pacifist; but he considered 
his allegiance first to the will of God and would not promise in 
advance to bear arms in defense of the Umted States under all 
circumstances; only if he believed the war to be morally justi- 
fied. The Circuit Court of Appeals reversed this decree of the 
distnct court, but the Supreme Court affirmed the decison of the 
district court. The applicant could not be permitted m effect 
to alter the oath of allegiance (United States v. Macintosh). 

Rosika Schwimmer was born in Hungary in 1877 and came to 
the United States in August, 1921 and took up her residence in 
Illmois. She was well educated, read several languages, and 
became a lecturer In November of that year she declared her 
intention of becommg a citizen. In September, 1926, she filed 
a petition for naturalization. She stated that the United States 
came nearest her ideals of a democratic republic and that she 
could wholeheartedly take the oath of allegiance. Question 22 
asked: “If necessary, are you willmg to take up arms in defense 
of this country?” She replied: “I would not take up arms per- 
sonally.” She saw no contradiction to the oath m her refusal to 
take up arms. She was forty-nine years of age when she filed 
her petition and probably would not have been called to take up 
arms even if she had desired it. She acknowledged that she was 
an uncompromising pacifist, and that she had no sense of nation- 
alism — only “a cosmic consciousness of belongmg to the human 
family.” She did not care how many other women might fight, 
but she was not willmg to bear arms. 

Her petition was denied in the district court. On appeal to 
the circuit court of appeals, that decision was reversed. The 
Supreme Court affirmed the decree of the district court, takmg 
the position that citizenship is a high privilege and when doubt 
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exists concerning the granting of it, the doubt should generally 
be resolved in favor of the United States (United States v. 
Schwimmer). 

Group l^amrali%anon by Statute 

The Puerto Ricans had citizenship conferred upon them as a 
group by die Jones Act of March 2, 1917; the Hawaiians 
by an act of April 30, 1900. All North American Indians 
born withm the limits of the United States had citizenship con- 
ferred upon them by an act of June 2, 1924. 

Group NaturahT^Hon by Treaty 

Treaties have also conferred citizenship upon entire groups, as 
was done in the treaty for the acquisition of Louisiana in 1803, 
of Florida in 1819, of Guadalupe Hidalgo in 1848, of the Gads- 
den Purchase territory in 1853, of Alaska in 1861, and of the 
Virgm Islands in 1916. 

Tbe Citi'xpnshep of M^arned Women 

During the Great War the American women who had married 
Germans and Austrians were classed as alien enemies. They suf- 
fered ostracism and their property was taken over by the alien 
property custodian. The consequence was the Cable Act of 
September 22, 1922. Under it American women marrying for- 
eigners do not automatically take the citizenship of the husband, 
although they may do so by gomg before the proper court and 
making a declaration to tliat effect. So long as they live in die 
United States they may retain their American citizenship and 
have their rights as such respected. If an American woman 
marries a foreigner and goes to his home country to live, she 
will place herself under the laws of that country. In most for- 
eign countries the wife takes the citizenship of the husband. Un- 
der such circumstances she can hardly claim protection from the 
United States as a citizen thereof. The Department of State 
may make representations in her behalf, but by the rules of com- 
ity it will not interfere with the normal enforcement of domestic 
laws in another country. 



CITIZENSHIP AND IMMIGRATION 


217 


Prior to September 22, 1922, foreign women, qualified for nat- 
uralization, wh.0 married American citizens would thereby be- 
come full-fledged American citizens. After that date such a 
marriage to an American by a foreign woman qualified for natu- 
ralization would give her a preferred status but not citizenship. 
The marriage would be accepted in lieu of her declaration of m- 
tention and she need reside in the United States only three years 
immediately precedmg the fifing of the petition instead of the 
normal five years. 

IS/hnor Chtldren of Naturah'y^d Persons 

The naturalization of the head of the family includes the nat- 
uralization of the minor children, provided they are within the 
United States. The children must have been legally admitted 
to this country. Sometimes the father comes to this country 
alone; the wife and children are left in the home country. He 
completes the requirements for citizenship and sends for his fam- 
ily. One of his sons perhaps is found to be feeble minded. He 
cannot enter. The other children are admitted and take up 
their residence with the father. They become American citi- 
zens. The wife may qualify under the shortened process pro- 
vided by the Cable Act. 

Adopted and IllegeUmate Children 

Children born m the United States of foreign parents and re- 
maming under American jurisdiction are natural-born citizens. 
Alien children adopted by American citizens do not thereby 
have citizenship conferred upon them. As a rule illegitimate 
children take the citizenship of the mother. Children born on 
American merchant vessels on the high seas may not on that ac- 
count claim they were born withm the Umted States (Lane Mow 
V. Nagle). 

Expatn ation T reaties 

With several countries the United States has negotiated so- 
called expatriation treaties, recognizmg the right of their respec- 
tive citizens to throw off their allegiance and to become natural- 
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ized m the other country. Usually the treaties specify a five- 
year process of naturalization and liability to punishment of the 
individual in the country of origin for crimes committed before 
emigration. A presumption of the loss of the new citizenship is 
created after two years residence in the country of origin. Among 
these countries are tlie Netherlands, Great Britain, Germany, and 
the Scandinavian countries. 

Some countries hold tightly to the -jus sanguinis and will not 
recognize the expatriation of their nationals when they return on 
a visit unless specific consent has been granted. Among these 
are France and Italy. A Frenchman naturalized in the 
United States and desiring to return to his native country with- 
out being subjected to military traming or to penalties must ap- 
ply to the French government for the recognition of his natu- 
ralization here and pay a fee. If the recognition is granted, he 
must preserve the certificate of recognition carefully for exhibi- 
tion when he enters the French port. It is generally understood 
that naturalization in the United States does not cancel any ob- 
ligations, such as claims to military service, which the person has 
mcurred m his home country prior to taking out his final papers. 

'Forfeited CttiT^nshif 

Should a naturalized citizen return to his home country or go 
to any other foreign country within five years after he has se- 
cured his certificate of naturalization and establish a permanent 
residence there, such action may be taken as prima facie 
evidence of a lack of mtention to become a permanent American 
citizen and in the absence of countervailing evidence his certifi- 
cate may be canceled as fraudulent Whether a natural-born 
American citizen on pledgmg military allegiance to another 
country loses his citizenship may well be a question. Certain 
It is that for the period of his enlistment his first allegiance is to 
that country and for the same period his rights as an American 
citizen are m abeyance. 

It IS sometimes stated that persons convicted of felonies lose 
their citizenship. It is more correct to say that they may for- 
feit some of the rights or privileges ordinarily appertaining to 
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citizenship, such as the right to vote or hold office. But even 
these may be restored through the pardonmg power of the gov- 
ernor or the President, depending upon the jurisdiction in which 
the crime has been committed. 

Treason 

The subject matter of treason is so closely interwoven with al- 
legiance and citizenship that it deserves consideration. Treason 
IS defined by the Constitution as consisting only in levying war 
against the United States, or adhering to its enemies, giving 
them aid and comfort. No person may be convicted of treason 
unless on the testimony of two witnesses to the same overt act 
or on confession in open court. The statutes provide the penal- 
ties — death, or at the discretion of the court, imprisonment for 
not less than five years and a fine of $10,000, and the loss of the 
right of holding any office under the United States. Misprision 
of treason is defined as having knowledge of treason being com- 
rmtted, and concealmg the fact by failing to report it to 
the President, to the governor of the state, or to a federal or 
state judge. 

Even in time of war the charge of treason is not frequently 
preferred. Persons engaged in armed rebellion may be guilty 
of treason (United States v. Greathouse). However, the charge 
of treason was brought m only a few mstances for participation 
with the South in our Civil War. 

Treason may be committed m time of peace. Mere resistance 
to the execution of a law is not treason. However, it is high 
treason for armed men to prevent by force the carrying out of 
an act of Congress as in the Whiskey Rebellion in Pennsylvania 
in 1794 (United States v. Vigol and United States v. Mitchell). 

John Brown, after making his raid on the United States arsenal 
at Harpers Ferry, was turned over to the state authorities of Vir- 
ginia. He was placed on trial before a state court, charged with 
treason against the state of Virgmia, convicted, and executed. 

It IS possible for a foreigner to commit treason. An alien who 
is residing within a country, enjoymg its protection, and ow- 
ing it a qualified allegiance might on givmg open assistance to 
the enemy be convicted of treason (Carhsle v. United States). 



220 


CITIZENSHIP AND IMMIGRATION 


Immigration 

Great numbers of aliens have American citizenship conferred 
upon them annually. Among these the Italians lead, with for- 
mer subjects of the British Empire next, and Poles, Russians, 
Germans, and Irish following in order. Only a very small part 
of the Mexicans admitted to this country are naturalized. 
Manifestly, we are not assimilating the Mexican immigrants. 
There has been apprehension that in the case of foreigners from 
countries with a quota for immigrants, the primary motive for 
naturalization is to facilitate the coming to this country of wives 
and children, who are exempted from quota status, and of 
fathers and mothers, who are given a preferred status. For ex- 
ample, m one year, the quota for Italy was 3,845; the immigra- 
tion from that country during tire year was 19,083. 

Three of the executive departments cooperate in the examina- 
tion of aliens desinng to come to the United States. Consuls 
from the Department of State have discretionary power m affix- 
ing the visa to the immigrants’ passports. Surgeons from 
the Public Health Service in the Department of the Treasury 
serve as technical advisers in matters of health. They deter- 
mine whether the prospective immigrant is suffering from an in- 
curable disease, has had one or more attacks of insanity, or is a 
chronic alcoholic, an imbecile, an idiot, or a prostitute; any one 
of which IS sufficient to bar admission. Immigration officers 
from the Department of Labor advise the consul as to whether 
the prospective immigrant is a pauper, a polygamist, or an an- 
archist, whether he is likely to become a public charge, whether 
he can read English, or some other language or dialect, whether 
he is brought m under the contract labor clause, whether he has 
been convicted of a felony or of a misdemeanor involving moral 
turpitude, whether he has been deported previously, and whether 
the immigrant is coming for an immoral purpose. Any one of 
these is sufficient to bar entry. And the law provides that for 
the convenience of the imimgrant and for the better safeguard- 
ing of the mterests of th« United States these examinations ma y 
be made in the applicant’s home country. A visa from the con- 
sul does not guarantee admission. But the prospective immi- 
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grant stands a better cKance of passing the immigration autho- 
rities in our ports. 

At the land-border ports large numbers of rejections occur, 
largely because an alien may there apply for admission without 
the immigration visa. But at the seaports steamship companies 
are subjected to a heavy fine for bringmg aliens without proper 
documents. 

Of course the law is at times evaded, but the evasions have 
been made hazardous. More attempts are made from Mexico 
than from Canada or Cuba. The automobile and the airplane 
are used by the smugglers and the government is obliged to exer- 
cise elaborate care to apprehend the wrongdoers. 

With the exception of countries to be noted later, annual quotas 
have been assigned to various countries, being ‘‘a number which 
bears tlie same ratio to one hundred and fifty thousand as the 
number of inhabitants in continental United States in 1920 hav- 
mg that national origin . . bears to the number of inhabitants 

m contmental United States in 1920, but the minimum quota of 
any nationality shall be one hundred.” It was left to the Secre- 
taries of State, Commerce and Labor to deterimne the facts “as 
nearly as may be.” Statisticians in the Bureau of the Census 
worked on the problem for nearly five years and admittedly it 
could not be solved with accuracy. Fitially, on July i, 1929, the 
quotas were made effective by Presidential proclamation. 

The intent was to limit the total as nearly as might be to 150,- 
000. As a matter of fact it is 153,714. The excess is due to the 
provision of the law that the minimum quota of any nationality 
shall be 100. Great Britam and Northern Ireland lead with 65,- 
721; Germany, 27,370; Ireland, 17,853; Poland, 6,524; Italy, 
5,802; Sweden, 3,314; Netherlands, 3,153; France, 3,086; Czech- 
oslovakia, 2,874, Russia, 2,712; Norway, 2,377; Switzerland, 
1,707. And so on down the line with nearly forty countries hav- 
ing the prescribed minimum of 100. 

Asiatics of Japan, China, India, Siam, and the islands adjacent 
are excluded. The countries are not named m the statute, but 
the degrees of latitude and longitude are so drawn as to encom- 
pass these areas. 

The nationals of countries m the Western Hemisphere havf not 
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been placed on a quota basis. They might well be, with discre- 
tion given to the Secretary of Labor to allow persons from con- 
tiguous countries to come m for seasonal employment. 

Non-immigrant aliens are those who come in for a temporary 
sojourn and the visa on the passport so mdicates. Even from the 
excluded areas of China, Japan, and India, professional and busi- 
ness men, government officials, students and travelers with their 
legal wives and children may enter the United States for a tem- 
porary sojourn. 

Our immigration law is working smoothly. It is not perfect. 
It even reflects sectional interests, such as that of Oriental exclu- 
sion. Changes will come. Possibly a better selection of immi- 
grants will be authorized on the basis of education and occupa- 
tional desirabihty. For example, a petrologist was wanted by one 
of our scientific organizations. One was located in a European 
country. His graduate work was completed, his skill was demon- 
strated, and he was perfectly willmg to come, but he would have 
had to wait approximately three years for his place in the quota. 
The Secretary of Labor should be authorized to give such persons 
a preferred status. Large numbers of Europeans desire to enter 
this country. With only 150,000 admitted annually, the United 
States could very well exercise greater selectivity. 
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CHAPTER XII 


Federal Taxation and Expenditure 

Among the powers of Congress that are listed in Section 8 of 
Article I IS that of taxation. “The Congress shall have Power 
To lay and collect Taxes, Duties, Imposts and Excises, to pay the 
Debts and Provide for the common Defence and general Welfare 
of the United States; but all Duties, Imposts and Excises shall 
be uniform throughout the United States. . . .” 

TaxeSj DuUeSj ImpostSj and Excises 

A tax IS a charge levied upon a person or property for the sup- 
port of government. It does not, like a debt, depend upon bene- 
fits received, except that it must be for a public purpose. It is 
not a toll, dependmg upon proprietorship, but is a demand of sov- 
ereignty. 

There appears to be no settled agreement upon the exact mean- 
ing of the terms “Taxes,” “Duties,” “Imposts,” and “Excises” 
as they are used m the Constitution It is suggested by Cooley 
on Taxation, that the term “impost” refers to a duty on imported 
goods and merchandise, but m a larger sense may refer to any 
kind of tax or imposition, while “duties and imposts” probably 
cover every tax or contribution not included in the terms 
“taxes and excises.” An excise, he suggests, is an inland imposi- 
tion on the consumption or sale of a commodity. The Constitu- 
tion, accordmg to Story, in his Commentaries on the Constitution, 
apparently uses “duties” as equivalent to “customs” or “im- 
posts.” The opmion in Pollock v. Farmers’ Loan and Trust Co. 
takes the position that “In the Constitution, the words ‘duties, 
imposts and excises’ are put in antithesis to direct taxes.” 

The General Welfare 

There are a number of limitations upon the power of the fed- 
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eral government to raise money. In the first place, the power 
must be used for the general welfare. A “general welfare 
clause” appears m two parts of the Constitution. In neither in- 
stance does it confer upon the federal government a general 
power to do whatever is necessary for the general welfare of the 
country. The first appearance of tlie phrase “general welfare” 
is in the preamble and, of course, its appearance there does not 
confer a power, since the preamble is not strictly a part of the 
Constitution, but only what the word implies, a “preamble” to 
the Constitution. At best, it may be used in interpreting other 
parts of the Constitution. The second appearance of the phrase 
IS in connection with the taxmg power of Congress, in tlie clause 
quoted in the first paragraph of this chapter. There it appears as 
a limitation upon the power to tax rather than as a grant of 
power. The power to tax may be used only for tlie general 
welfare. The exact meaning and extent of this limitation, how- 
ever, IS not clear. It would appear to hold the federal govern- 
ment in the exercise of its taxing power to tlie principle that the 
tax must be for a “public purpose” and not merely for the aid of 
an individual or a small group. This interpretation was followed 
in the opinion of the Supreme Court in United States v Butler 
(the A. A A. decision). However, die federal government does 
not usually lay taxes for specific purposes. In general, taxes go 
into die treasury to be used for any purpose for which they may 
be appropriated. Appropriations, however, are made for a great 
variety of purposes, and have not been limited to those things 
over which Congress has legislative power. For instance, while 
Congress does not have jurisdiction over matters of health, except 
under the commerce clause, it has appropriated money to provide 
instruction in maternity and mfant hygiene. Enormous sums 
have been appropriated in aid of improved farming methods, al- 
though the federal government would appear to have no legisla- 
tive jurisdiction over such matters.^ 


The Use of Taxes to Invade the Taghts of the States 

Another limitation upon the taxing power was laid down 
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in United States v. Butler when the Supreme Court held the pro- 
cessing taxes of the Agricultural Adjustment Act mvalid on the 
grounds that the taxes were part of a plan to regulate agriculture 
and thus mvade the rights of the states.^ 

Uniformity of Indirect Taxes 

A further limitation upon the power to tax appears in the pro- 
vision to the effect that duties, imposts, and excises shall be uni- 
form throughout the United States. This uniformity is only a 
geographical uniformity. That is, the tax must be the same over 
the whole country. It is not necessary that the tax be the same 
for different classes of articles or subjects taxed. Different kmds 
of goods may be taxed differently. An inheritance tax may be 
graded according to the size of the inheritance. An income tax 
may vary, likewise, with the size of the mcome. But whatever 
the tax may be it must be applied equally to all subjects of the 
same class within “the United States.” The term “the United 
States” in this sense has been held not to include the “unincorpo- 
rated” territories of the United States ® 

Apportionment of Direct Taxes 

Still another limitation upon the taxmg power appears in Sec- 
tion 2 of Article i, to the effect that direct taxes must be appor- 
tioned among the states according to population, and in the pro- 
vision in Section 9 of Article i, which reads: “No Capitation, or 
other direct. Tax shall be laid, unless m Proportion to the Census 
or Enumeration herein before directed to be taken.” The dis- 
tmction made by economists between direct and indirect taxes ac- 
cording to the “incidence” of the tax is not a sufficient guide to 
determine the meamng of this term as used in the Constitution. 
Taxes on land are direct taxes. They have been little used by 
the federal government. In 1798, a direct tax, apportioned 
among the states, was levied upon houses, land, and slaves. As 
a result of the War of 1812, other acts again provided for direct 
taxes. In 1861, also as a war measure, a direct tax was levied on 

^See p 726 

®See p. 252 
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land and improvements. Some of these acts permitted a state to 
assume its quota of the tax. Many states took advantage of this 
provision and thus relieved the federal government of the neces- 
sity of collectmg from mdividuals. A federal tax on the circulat- 
ing notes of state banks has been held to be indirect (Vea- 
zie Bank v. Fenno). An inheritance tax has been held to be a 
“duty or excise,” a charge for the privilege of inheriting, and 
therefore indirect (Knowlton v. Moore). 

An mcome tax upon the income either from real estate or per- 
sonal property was held direct m Pollock v. Farmers’ Loan and 
Trust Co., on the ground that it amounted to a tax on the land or 
personalty itself. The tax, because direct but unapportioned, 
was held unconstitutional. This decision caused much comment, 
for an income tax, laid during the Civil War, had previously been 
upheld as indirect (Sprmger v United States). As a result of 
the decision m the Pollock case the Sixteenth Amendment was 
necessary in order to make an mcome tax, levied without appor- 
tionment, permissible. 

The Sixteenth Amendment 

The Sixteenth Amendment reads: “The Congress shall have 
power to lay and collect taxes on incomes, from whatever source 
derived, without apportionment among the several States, and 
without regard to any census or enumeration.” The Pollock case 
had held that a tax on income was, in effect, a tax on the source 
of the income, and by this reasoning had removed the income tax 
from the class of excises, duties, and imposts. The effect of the 
Sixteenth Amendment is to require that the courts look to the in- 
come as the thing taxed, disregarding its source. The tax thus is 
brought within the class of excises, duties, and imposts, and is in- 
direct within the meaning of the Constitution and subject only to 
the rule of uniformity. Such is the reasoning of the Supreme 
Court in Brushaber v. Union Pacific Railroad Company. 

The Corporation Tax 

A corporation tax, though based upon income, was held not 
subject to the rule of apportionment even before the Sixteenth 
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Amendment was adopted. THs decision was reached in respect 
to an act taxing both federal and state corporations upon 
the basis of their incomes. It was held to be an excise upon the 
privilege of corporate existence, and therefore not subject to ap- 
portionment (Flmt V. Stone Tracy Co.). 

Taxatton of State Instrumentalities 

A very important limitation upon the power to tax is implied 
from the nature of the Union. In the case of McCulloch v. 
Maryland, Chief Justice Marshall laid down the principle tlaat 
“the power to tax involves the power to destroy,” and it was held 
that a state tax upon a federal instrumentality, the United States 
Bank, was invalid. 

Following the same prmciple, in Collector v. Day it was held 
that a federal tax upon the salary of a state judge was unconsti- 
tutional, since such a tax would be a burden upon a state mstru- 
mentality, its judicial system. On the same grounds, the federal 
government cannot tax state bonds or the bonds of subdivisions 
of the state. Neither can it tax the income from such 
bonds (Pollock v. Farmers’ Loan and Trust Co.). Thus, a vast 
fund is removed from the application of the federal mcome tax. 
The rich, especially, are tempted to invest m such securities, in 
view of the graduated feature of the federal income tax law. 
Since the tax grows larger with the size of the income, the mcen- 
tive to mvest in tax exempt bonds grows with the size of the in- 
come. It would be fortunate for the United States Treasury, and 
would not seem to involve any serious danger to the independence 
of state agencies, if the federal government were permitted to levy 
taxes on the income from state offices and from state bonds, pro- 
vided such taxes were reasonable and not discriminatory against 
the state. The case of Collector v. Day really went a step far- 
ther than McCulloch v. Maryland, for in the latter case the 
state tax discriminated agamst banks not chartered by the state, 
whereas in Collector v. Day there was no question of discrimina- 
tion agamst the state. If, m Collector v. Day, the Court had 
held the tax vahd, since it was reasonable and nondiscriminatory, 
the states would not have been left unprotected from federal ag- 
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gression and the application of a graduated federal income tax 
law would have been simplified. More recently the Court has 
shown a tendency to restrict the amount of state exemption from 
federal taxation, and in Helvenng v. Gerhardt it upheld the ap- 
plication of the federal income tax to the salaries of employees of 
the Port of New York Authority, a corporation created by con- 
tract between the states of New York and New Jersey, since a 
nondiscrimmatory tax on such employees, not performing an in- 
dispensable state function, did not affect the continued existence 
of the state. 

The Salaries of Federal Judges 

The federal income tax cannot be collected upon the salary of 
a federal judge, since it would work as a reduction upon his sal- 
ary. This would be a violation of the Constitutional provision 
to the effect that the salaries of federal judges may not be reduced 
(Miles V. Graham). 

Export Taxes 

The Constitution specifically prohibits Congress from levying 
export taxes. Some states, especially the Southern states, export- 
mg staples, were afraid that an export tax might be used to de- 
stroy their mdustries. A stamp tax on bills of lading for exports 
falls within the prohibition (Fairbank v. United States), but a 
nondiscrimmatory tax upon manufactured articles, even though 
they are intended for export, is constitutional (Cornell v. Coyne). 

Discriminations Agamst Forts, Clearance of Vessels 

Other restrictions upon the taxing power appear in the provi- 
sion to the effect that no preference shall be given by any regula- 
tion of commerce or revenue to the ports of one state over those 
of another, and that vessels bound to, or from one state shall not 
be obliged to enter, clear, or pay duties in another (Article i, 
Section 9). 

Taxes for Tegulatory Purposes 

In some mstances a tax has been laid with revenue as only a 
secondary purpose, while the primary purpose was to regulate 
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some mdustry or practice. Sometimes the tax has been so heavy 
as to be prohibitive, thus bringmg in no revenue at all. Most of, 
these taxes have been upheld. 

Perhaps the best example in this country of a tax for the pur- 
pose of regulation is the protective tariff. The courts will not go 
into the purposes of a tariff act and hold it mvalid because of a 
protective feature. 

In 1886, a tax of two cents a pound was laid upon all oleo- 
margarine, a synthetic butter substitute, although no such tax was 
laid upon butter. An amendment in 1902 increased this tax to 
ten cents upon oleomargarine artificially colored to resemble but- 
ter, and reduced it to one-fourth of a cent a pound upon oleo- 
margarine not so colored. This tax was so high as to be prohibi- 
tive upon oleomargarine artifically colored to resemble butter. 
However, the Supreme Court upheld the act as amended, in Mc- 
Cray V. United States, treating it as what it purported to be — a 
revenue measure. The Court held that it could not take judicial 
cognizance of the mtent of the act, though Justice White 
suggested that where used solely for the purpose of “destroymg 
rights which could not be rightfully destroyed” such “arbitrary 
act” would be unconstitutional. 

In 1910, a similar prohibitive tax was laid upon poison- 
ous phosphorus matches. It was purely a police measure de- 
signed to protect the health of workers in an industry which ex- 
posed them to the disease known as “phossy jaw.” Many match 
manufacturers desired this legislation, for it would make it pos- 
sible for them to produce a different kind of match without the 
necessity of competing with manufacturers of the dangerous vari- 
ety. The states were not able to cope with the situation, 
for identical legislation in each state would have been necessary. 

In 1914, the Harrison Narcotic Drug Act was passed. It re- 
quired dispensers to register with the Collector of Internal Reve- 
nue, paying a fee of one dollar. Provision was made for order 
forms for all dealers. Doremus, a physician registered under 
the act, was charged with having sold herom to one Ameris; the 
former had not filled out the required forms, though he had paid 
the tax of one dollar. He contested the validity of the regula- 
tory feature of the act as having no relation to the tax. In a 
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five-tO'four decision the Supreme Court upheld the act. The 
Court reasoned (United States v. Doremus) that in the absence ^ 
of proper records, Ameris might have resold the heroin and the 
government lost the revenue. Thus the regulatory features of 
the act were upheld as incidental to the tax feature, although it 
was apparent from the Congressional debates and the nature of 
the act that the purpose of Congress in passing the act was to 
regulate the trade m narcotics. It will be observed that in this 
act the burden was in the requirement of the use of forms, al- 
though It was the tax that gave it validity. It should also 
he noted that the act was not prohibitory and brought in some 
revenue. In the oleomargarine case it was the tax that consti- 
tuted the burden and it was made sufficiently high to discourage 
or prevent trade in the product, with no object of producing reve- 
nue. 

In 1919, a tax of ten per cent on net profits for the year was 
laid upon the employers in certain industries employing chidren 
within certain ages. A previous Child Labor Act, passed under 
the commerce clause, had been held unconstitutional. The bur- 
den in this measure, as in the oleomargarme law, was in the tax 
itself. With only one dissenting opinion, the act was held un- 
constitutional by the Supreme Court (Bailey v. Drexel Furni- 
ture Co.) . In this case the Court regarded the act as not in real- 
ity a revenue measure, drawmg its conclusions from the text of 
the act Itself. It was held to be not a tax on a commodity but a 
mere penalty for departure from a specified method of conducting 
business. There was no relation between the tax and the num- 
ber of children employed or the duration of their employment. 
Passing to broader grounds the Court said: “Grant the validity 
of this law, and all that Congress would need to do, hereafter, 
m seeking to take over to its control any one of the great number 
of subjects of public interest, jurisdiction of which the States have 
never parted with, and which are reserved to tliem by the Tenth 
Amendment, would be to enact a detailed rneasure of complete 
regulation of the subject and enforce it by a so-called tax upon 
departures from it. To give such magic to the word ‘tax’ would 
be to break down all constitutional limitation of the powers of 
Congress and completely wipe out the sovereignty of the States.” 
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It should be noted that m the oleomargarine and narcotics cases 
all the products were taxed, while m the child labor case it was 
only a part of the articles, those made by child labor, that was 
taxed. The tax was in effect a penalty upon employers of child 
labor. 

Shortly after this ch i ld labor decision another similar act was 
held unconstitutional. Congress had laid a tax of twenty cents 
a bushel on contracts for the sale of grain for future delivery, ex- 
cept under circumstances set forth in the act. An exception was 
made where grain was owned at the time by the seller, or where 
the sale was effected through a member of a board of trade found 
by the Secretary of Agriculture to meet the provisions of the act. 
The Court saw in this a primary regulatory feature (Hill v. Wal- 
lace). A later and substantially similar act to regulate dealing 
in “futures” in gram, under the commerce clause, was upheld 
(Chicago Board of Trade v. Olsen). In the earlier of these two 
cases the Court looked behmd the words of the act and saw the 
regulatory feature as its true purpose. As an attempt to regulate 
under the guise of the taxmg power, it was held unconstitutional. 
In the second case the act, still regulatory m nature, was upheld 
as a proper exercise of the commerce power. 

/ Power of Taxation Broader in Some Respects than 

Commerce Power 

Despite these various limitations, the taxmg power of Congress 
is m one respect broader than the commerce power. It is not 
limited to mterstate subjects. Commerce must be mterstate to 
be subject to the federal jurisdiction under the commerce clause, 
but the taxing power can be applied without regard to the mter- 
state or intrastate character of the subject. 

The Power to Spend 

Distinct from the power to raise money is the power to appro- 
priate. Once the money is m the federal treasury, may it 
be spent at the pleasure of Congress? It might be argued that 
an appropriation would be invalid if a tax for the same purpose 
would be mvalid, as, for instance that it must be for the general 
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welfare. It might also be argued that an appropriation would be 
invalid if for a purpose over which Congress does not have regu- 
latory jurisdiction, as, for instance, for the public health What- 
ever these arguments may be, we know that no federal appropria- 
tion has yet been held invalid. 

An appropriation may be valid where the federal government 
is morally but not legally bound to appropriate. This question 
was considered m the case of United States v. Realty Company. 
The tariff act of 1890 provided for certain bounties upon sugar 
made from beets or cane grown in the United States or maple 
sap produced m the United States. Certain manufacturers took 
action under this statute. Then Congress, in 1894, not only re- 
pealed the bounty provisions but withdrew the right to col- 
lect bounties that had not yet been paid under the provisions of 
the act of 1890. As this worked an injustice, Congress, in 1895, 
provided for payments to be made in cases in which rights 
to compensation had accrued under the old act. Government of- 
ficials, however, refused to make payment to certam claimants, 
on the ground that the bounty provisions of the original act were 
unconstitutional and that, therefore, the act of 1895, also, was un- 
constitutional. In Its opimon tlie Supreme Court said that it 
was unnecessary to pass upon the constitutionality of the bounty 
provisions. If the claimants had been suing under the provisions 
of the act of 1890 alone, then, if the provision were unconstitu- 
tional, they could not collect. They were, however, sumg under 
the act of 1895, providing for paymenf of moral or equit- 
able claims that had accrued under the older statute. The act of 
1895 was held valid as providing payment for a moral obligation. 
The Court added: “It is unnecessary to hold here that Congress 
has power to appropriate the public money in the treasury to any 
purpose whatever which it may choose to say is in payment of a 
debt or for purposes of the general welfare. A decision of that 
question may be postponed until it arises.” 

A more recent case (Massachusetts v. Mellon and Frothmgham 
v. Mellon) mvolving the validity of a federal appropriation arose 
under the so-called Maternity Act of 1921. The federal govern- 
ment appropriated a sum of money to be used in conjunction with 
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a similar appropriation by any state for the purposes of promot- 
ing the welfare and hygiene of maternity and infancy. If the 
appropriating power of Congress may be used only for subjects 
over which Congress has regulatory powers, this act would appear 
to have been unconstitutional, unless by a long stretch of the im- 
agination It could be brought under such a power as that of rais- 
ing and supportmg armies, on the ground that a healthy citizenry 
is needed to insure an effective army. The validity of the act 
was contested in an injunction suit brought by the state of Mass- 
achusetts on behalf of its citizens, and a similar suit brought by 
a taxpayer, Frothingham. The cases were considered together in 
the Supreme Court. The Court refused to take jurisdiction, 
holding that the powers of the state of Massachusetts had not, 
as alleged, been invaded, since the statute imposed no obligation 
upon the state but merely extended an option to take advantage 
of the appropriation. The Court also pomted out that the tax 
feature of the act fell upon the taxpayers and not upon the state 
Itself. Therefore, the state could not sue m its own behalf. 
Neither could it sue as parens patriae on behalf of its citizens, for 
the tax of the federal government was being laid upon the tax- 
payers as persons subject to the jurisdiction of the United States 
and not as citizens of a state. In this capacity it was only the 
United States that could represent them as parens patnae. As 
for the claim of Frothingham, the Court held that she did not 
have a direct and immediate mterest in the matter sufficient to 
sustain a taxpayer’s action. The mterest of a taxpayer of the 
United States “in the moneys of the Treasury — ^partly realized 
from taxation and partly from other sources — ^is shared with mil- 
lions of others; is comparatively minute and indetermmable; and 
the efiEect upon future taxation, of any payment out of the funds, 
so remote, fluctuatmg and uncertain, that no basis is afforded for 
an appeal to the preventive powers of a court of equity.” To 
permit this suit would open the way to innumerable suits to en- 
join federal expenditures. The Court did not pass upon the 
major issue of the validity of the act. The grounds upon which 
It refused to take jurisdiction were so broad, however, that 
it would appear to be difficult to prepare a case involving a simple 
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appropriation over -which it would take jurisdiction. At any rate 
the decision is evidence of a reluctance on the part of the Court 
to hold any federal appropriation unconstitutional. 

If It should ever be held that Congress cannot appropriate 
except for an activity over which it has regulatory jurisdiction, 
many of the present activities of the federal government must be 
brought to an end. Most of the work of the Department of Ag- 
riculture is based purely upon the appropriating power of Con- 
gress. The federal government has no regulatory powers over ag- 
riculture, except where products enter mterstate commerce, but 
it does appropriate vast sums to study the problems of agriculture 
and disseminate mformation based upon these investigations. 

In addition to the maintenance of these federal agencies, other 
sums are given to the states, usually upon condition that the state 
contnbute an equal sum. 

One of our early political controversies involved the question 
of the use of the federal appropriatmg power. With the expan- 
sion of population into the West, the settlers in the regions be- 
yond the Alleghenies, under the leadership of Henry Clay, pro- 
posed that the federal government should build roads linking 
these new settlements with the East. This demand for “internal 
improvements” was linked with a protective tariff policy that was 
intended to insure the support of the manufacturmg states as well 
as to raise the necessary revenue. This was Clay’s “American 
System.” Opponents of the plan rallied under the banner of 
“states’ rights,” setting a precedent for opposition to subsequent 
federal expenditures of this nature as well as to other forms of 
federal expansion. Opposiuon may have delayed and restricted 
the expenditures but it did not prevent them, and appropriations 
for road building and for improvement of water communications 
have been at times among the heaviest of federal expenditures. 

In 1862, Congress instituted a system of federal aid to colleges 
of agriculture and mechanic arts. This has been expanded into 
a broad program of aid in agricultural and vocational education.^ 
In recent years federal aid, both in the form of grants to 
the states and direct grants and loans to mdividuals, has been ex- 
tended on a vast scale. Often these grants are made subject to 

‘See pp 71 1, 735. 
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conditions which must be met by the state or individuals receiv- 
ing them. In this way the federal government secures regulatory 
powers over matters which normally would not be subject to its 
jurisdiction. 

Proponents of states’ rights are alarmed at the possibilities that 
he in the new federal policy of aid to the states. The grant-in- 
aid IS one of the most effective as well as one of the most insidi- 
ous means by which a central authority can exercise control over 
nominally independent local governments. The central govern- 
ment merely exercises a control where the state chooses to accept 
the federal grant. The state may refuse the grant but it cannot 
prevent the collection of taxes from its own citizens and their ap- 
plication to grants for other states. State pride is not sufficiently 
strong in any section to overcome the impulse of self-interest to 
accept the grant. With acceptance of the grant goes such regu- 
lation as the federal government may choose to impose. This 
control is exercised over even the state’s appropriation in the case 
of a jomt sum. In England, a policy of grants-in-aid for certam 
purposes by the central government has become one of the most 
effective means by which the central authorities exercise a strict 
control over nominally mdependent local governments. It has 
been proposed in the United States that the federal government 
assist the states in the maintenance of their schools. Such 
a policy almost certainly would be accompamed by regulation. 
It could easily lead to a uniform system of education in 
this country. The advantages of such uniformity are evident, 
but before adoptmg a policy of federal grants the almost irre- 
sistible tendency toward federal control should be considered. 

Taxes Based on Tegulatory Powers 

It has been observed that the power to tax may involve an in- 
cidental power to regulate, and the power to spend money may be 
exercised in such a way as to involve regulation. It is also true 
that the power to regulate may involve a power to tax. For in- 
stance, the “resulting” power to control the currency carries a 
power to tax the notes of state banks out of existence (Veazie 
Bank v. Fenno). The control of immigration carries a power 
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to collect a levy from the masters or owners of ships of fifty cents 
a head for each alien brought m (Head Money Cases). The re- 
quirement of a stamp on packages of exported manufactured to- 
bacco was held not to be an export tax within die Constitutional 
prohibition, where the stamp was inexpensive and obviously in- 
tended to prevent fraud m connection with the internal revenue 
laws. It was a charge for the expense of administration (Pace 
v. Burgess). 

Customs Duties 

The greatest source of federal income in the past has been the 
tariff upon imports. It is theoretically true that a high tar- 
iff may brmg in a smaller revenue than a low tariff. However, 
the high tariffs for protective purposes have at times brought in 
such a huge revenue that money has been available for purposes 
that might not otherwise have been conceived. The tariff act 
of i8i6 IS often considered the first of our protective tariffs. 
That of 1824 certainly was of a protective nature. The Morrill 
tariff of 1861 marked the beginnmg of a high tariff policy. It 
was followed by other acts mcreasing duties and designed to se- 
cure the means for carrymg on the Civil War. After the close 
of hostilities the high duties were retamed, however, and with the 
great economic expansion of the country and increased imports, a 
revenue was obtamed which was disposed of only through expend- 
iture upon such things as the development of waterways and har- 
bors and a system of pensions for soldiers. The high tariffs of 
this period were of a “protective” nature, with the avowed pur- 
pose of putting our “infant industries” upon a parity with for- 
eign competitors and of relieving highly paid American workmen 
from competition with cheap foreign labor. The Democratic 
party in the South, in general, opposed the policy of a high pro- 
tective tariff. Its great staple, cotton, needed no protection, 
while as a consumer of imports, the South wanted a Ipw tariff. 
At the present time, the growth of industry in the Southern Ap- 
palachians and the diversification of Southern agriculture have 
changed the situation. The South desires protection for its man- 
ufactures and for its new crops. It is likely that the tariff will 
remain for a long time a chief source of federal revenue. 



FEDERAL TAXATION AND EXPENDITURE 237 


The determination of tariff rates is a legislative function. The 
tariff act of 1890 provided for the free importation of certain arti- 
cles, but autliorized the President to suspend this provision and 
apply certain duties fixed in the act, in the case of goods from 
any country that imposed exactions and duties on our products, 
that the President deemed to be reciprocally unequal and unrea- 
sonable. In the case of Field v. Clark the constitutionality of 
this provision was contested on the ground that it was an attempt 
to delegate legislative and treaty-making power to the President. 
The Supreme Court held that it was not a delegation of legisla- 
tive power. Congress had fixed the rate. The President merely 
determined certam facts, and if such facts were disclosed, he was 
bound to proclaim them, upon which proclamation the duty wa' 
applied by previous determination of Congress in the act. 
Thus the doctrine of the separation of powers was preserved by 
the Court Similarly the Court upheld more recently the “flexi- 
ble” provisions of the tariff act of 1922, which authorized the 
President to fix new rates upon imports, not to exceed fifty per 
cent higher than or lower than those named in the act, in order 
to equalize the differences between the costs of production here 
and abroad (Hampton v. United States). 

To assist the President and Congress in determming rates, the 
Tariff Commission was established in 1916. President Taft had 
previously appomted a Tariff Board, but it had expired within a 
few years through failure of its appropriation. The present Com- 
mission consists of six members, appomted by the President by 
and with the advice and consent of the Senate, for terms of six 
years. Not more than three members may be of the same party. 
The Commission determines the economic effects of the various 
customs rates and reports upon them. Optimistic persons had 
hoped that through this comrmssion a “scientific” tariff might be 
established. The effects of tariffs, however, are so far-reaching 
and play so important a part in the development of mdustries and 
sections of the country that it is not likely that the tariff will 
soon be entirely removed from politics. The value of the Com- 
mission lies in furnishing information which may be used by 
Congress and the President in reachmg their conclusions. In the 
tariff act of 1930, the Commission was given power to recommend 



238 FEDERAL TAXATION AND EXPENDITURE 


to the President increases or decreases m tariff duties, not to ex- 
ceed fifty per cent of the rates fixed in the act, in order to meet 
differences in the cost of production between this country and 
other countries The President was given power to approve such 
changes and proclaim them, provided in his judgment they were 
needed to meet such differences in the cost of production. 

The most recent development in relation to customs duties is 
the provisions for foreign trade agreements. An act of June, 
1934, granted to the President authority to enter into for- 
eign trade agreements with foreign countries and to proclaim such 
modifications of existing duties and import restrictions as are re- 
quired to carry out such agreements. However, no duty may be 
increased or decreased by more than fifty per cent and no arti- 
cle may be transferred between the dutiable and the free lists. 
The flexible tariff provisions of the act of 1930 are made inap- 
plicable to any article upon which the United States has a foreign 
trade agreement. The powers of the President to make foreign 
trade agreements were, according to the original act, to expire at 
the close of three years, but they were later extended for another 
three-year period. 

The powers thus granted to the President are an extension of 
two powers formerly exercised by him. The first is the power 
to make agreements with foreign countries without the necessity 
of resorting to a treaty requiring a two-thirds vote in the Senate. 
The validity of executive agreements has been questioned, but 
they have at least been sanctioned by practice. The other exten- 
sion of power IS from the principle of the flexible tariff provisions. 
There is this difference, however. The flexible tariff law had set 
a criterion by which the President was to be governed, that is, 
the equalization of costs of production. Theoretically the Resi- 
dent’s function was one of fact-finding, and the obligation to pro- 
claim changes m the tariff was binding upon him as soon as dif- 
ferences in the cost of production were discovered. The flexible 
tariff provisions do not include such definite criteria; they give 
only a very general statement of the purpose of mcreasmg trade 
and national well-being by removing burdens and restrictions 
upon such trade. 

The practical effect of such agreements is, first, to remove cus- 
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toms duties somewhat from the arena of Congressional logrolling, 
and, second, to permit a lowering of tariff rates upon the basis 
of reciprocal concessions by foreign countries. The plan tends 
to centralize power m the executive, but it seems to be the only 
practical way yet devised for escape from tariff laws which are 
condemned by the very men w'ho vote for them on the basis of 
local demands. 

A large number of reciprocal agreements have been drawn up 
under these provisions. In the process the President, operatmg 
through the State Department, makes use of studies conducted 
by the Tariff Commission, the Bureau of Foreign and Domestic 
Commerce, the Department of Agriculture, and any other depart- 
ments or independent bodies that he may care to consult. A 
number of interdepartmental committees have been set up to aid 
in coordinating the work of the various bureaus that are con- 
cerned m these investigations. 

Except as limited by “flexible” tariff provisions or by those m 
respect to reciprocal tariff agreements, the tariff rates are origi- 
nated in the House Committee on Ways and Means and the 
Senate Committee on Fmance. The membership of these com- 
mittees is deterimned primarily by seniority and political consid- 
erations, with little regard for personal quahfications. As a tariff 
bill IS a political measure, the mmority members are likely to 
have little influence. Public hearings are held at which any in- 
terested person may appear and give testimony. The hearmgs 
are hurried and the testimony disordered, irrelevant to essentials, 
and untrustworthy. As a matter of fact nearly every important 
mdustry or interested group has some sort of lobby m Washing- 
ton to look after its interests in the framing of tariff bills. Mem- 
bers of Congress themselves plead the interests of their constitu- 
encies. The pages of the Congressional Record are swelled with 
speeches and the Appendix grows with those that could not be de- 
livered. The bill as reported by the House committee is put 
through the House under cloture, giving the mmonty little time 
in which to express its objections. The Senate may amend the 
bill to the extent of virtually writmg a new one. Usually the 
duties are raised, for this seems to be the easiest way to quiet op- 
position. Then the measure goes to a conference committee, 
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which usually brings out a compromise that is almost certain to 
pass. The country is likely to be disappointed with its provi- 
sions. 

Why is a tariff bill likely to be unsatisfactory ? The answer is 
to be found m the manner in which it is drawn up. Since a 
member of Congress is concerned primarily with the opinions and 
interests of his own constituency rather than those of the whole 
country, he will vote for a bill that gives his constituency what it 
wants even while condemning the bill as a whole. 

Internal 'Revenue 

As a means of producing revenue the customs duties are now 
surpassed by the internal revenue duties. This is due to the in- 
come taxes made possible by the Sixteenth Amendment, which be- 
came effective in 1913, and to the corporation taxes. The in- 
comes of all persons and corporations are now, in general, subject 
to taxation. Exceptions are the income of the state or its subdi- 
visions (cities, counties and the like), the salaries of officials of 
the state or its subdivisions, and income derived from obligations 
of the state and its subdivisions. These are not taxable by the 
federal government, since such a tax would mterfere with the in- 
dependence of the state.® Where officials are not performing in- 
dispensable state functions apparently they are subject to a non- 
discrimmatory federal mcome tax. Moreover, where a state en- 
ters into private business its income from that business is taxable. 
Thus, when South Carolina entered into the business of dispens- 
ing liquor, the state was held to be subject to a federal license 
tax (South Carolina v. United States). If a city goes into the 
business of manufactunng gas or operates a street car line, its m- 
come therefrom and the salaries of its employees in those enter- 
prises are taxable. Federal employees are subject to the tax, 
with the exception of judges and the President, who are exempt 
because of the Constitutional prohibition against reduction of 
their salaries. 

The federal income tax law is graduated according to the 
amount of the income. Marned persons with incomes up to an 
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amount fixed m the act are exempt upon this amount. Unmarried 
persons are given an exemption of something less than half that of 
married persons. For instance, an exemption of $2,500 for mar- 
ried persons in a recent act carried an exemption of $1,000 for 
unmarried persons. An additional exemption is granted for chil- 
dren or other dependents. The lowest taxable mcomes are taxed 
at a low rate and as the income becomes larger the rate becomes 
higher. An incidental effect of this is that persons with large in- 
comes are tempted to invest in state and municipal bonds m or- 
der to escape the high federal tax. Large sums of money are 
thus lost to the federal government. 

In collecting the tax, the sworn statement of the individual con- 
cerned IS used as a basis m most cases. Sometimes this state- 
ment may be checked at the source of the income. For instance, 
a Statement from the employer can be used to verify the state- 
ment of the individual as to his mcome. Under some circum- 
stances the law calls for the collection of a tax at the source, that 
is, the tax may be deducted by a corporation from dividends of 
the mdividual. 

Another form of mternal revenue is the tax upon alcoholic bev- 
erages. Under prohibition this was reduced to insignificant pro- 
portions, but with the repeal of the Eighteenth Amendment it has 
regained a place as an important source of mcome. The tobacco 
tax also is a large source of revenue. Among the large sources of 
income at the present time are receipts derived from special taxes 
such as those under the Social Security Act.® Although taxes 
under the Social Security Act are intended to meet the purposes 
of that act, the funds thus acquired are not “earmarked” but may 
be used for other purposes. It appears that under present policy 
the funds are bemg used to meet current expenses, Icavmg obliga- 
tions under that act to be met by future taxation as need arises. 
During the Civil War and during the World War, taxes were laid 
upon a great variety of subjects. Amusements, legal mstruments, 
and various luxuries were included in these extraordinary taxes. 
Some of them are now m use, presumably as emergency measures. 

The Post Office Department denves a large income from the 
carrying of letters and parcels, but this normally is more than 
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offset by the expenses of the department. Minor sources of reve- 
nue are fees, such as charges for copyright registration, licenses, 
income from public lands, profits on comage, fines, the immigra- 
tion head tax, Panama Canal tolls, and other miscellaneous 
charges. The greater part of the federal income is collected by 
the Treasury Department through either the Bureau of Customs 
or the Bureau of Internal Revenue. 

The Bureau of Customs is the agency for collection of customs 
duties. The country is divided into customs-collection districts, 
each under a collector of customs. The customs officials at our 
ports of entry must be skilled in the classification of the innumer- 
erable varieties of articles that enter our ports from abroad. 
They must be quick to estimate the value of a great variety of 
articles and to detect frauds and efforts at concealment. 

The Bureau of Internal Revenue collects the income tax, the 
inheritance tax, the taxes on liquor and tobacco, and all the odier 
taxes that go to make up the “internal revenue.” Such regula- 
tory tax laws as die oleomargarine act, the white phosphorus 
match law, and the narcotics law are enforced by this bureau. 
The country is divided into internal revenue districts, each under 
a collector, who is assisted by deputy collectors. Among the 
most difficult of the problems of this service is the detection of 
concealments and misstatements under the income tax law. 

Federal Depositories 

All revenues are turned into the federal Treasury. Early in the 
history of the country the United States Bank was used as a de- 
pository. For some time after this bank was destroyed by Presi- 
dent Jackson the funds were deposited in various private “pet” 
banks. Later, the subtreasury system was maugurated and sub- 
treasuries, in which funds were kept in vaults and withdrawn as 
needed, were established over the country. With some modifica- 
tion this rather primitive system remained in force until some 
years after the Federal Reserve System was established. At 
present, the Federal reserve banks and the member banks of the 
Federal Reserve System are used as depositories of national funds. 
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The Federal Budget 

Up to the Civil War the revenues of the United States were not 
very large and the problem of expenditure was a comparatively 
simple one. A single committee. Ways and Means, m the House 
of Representatives, took care of appropriation bills as well as rev- 
enue bills. In 1865, with mounting expenditures, the power of 
appropriation was taken from the Committee on Ways and Means 
and given to a Committee on Appropriations. In time, other com- 
mittees acquired power to report appropriation bills concerning 
the matters over which they had jurisdiction. Each committee, 
ambitious for its own sphere of activity, was under the impulse to 
secure larger appropriations, and even though the leaders of the 
houses acted as a restrammg influence, lack of coordmation and 
logrollmg tactics contributed to a wasteful financial system. In 
addition, there was too little relationship between revenues and 
expenditure. 

Our budgetary system of this period was directly in contrast 
with that of Great Britain, where Parliament does not raise the 
figures of appropriations set by the cabinet and seldom lowers 
them. The responsibility for both the raismg and spending of 
revenue rests upon the Crown and this in effect means the cabmet. 

In 1921, the Budget and Accountmg Act laid the basis for a 
complete revision of our revenue raismg, appropriatmg, and ac- 
countmg system. A readjustment of the committee system in 
Congress did much to complete the new structure.^ 

Under the new legislation we now have a Bureau of the Budget 
m the Treasury Department. There was some controversy over 
the wisdom of placmg the Bureau m any department. As it 
would have supervision over the expenses of the Treasury De- 
partment as well as over those of the other departments, it was 
argued that it should be made mdependent of any admmistrative 
authority other than the President. In fact, in actual practice, 
the Budget Bureau has developed as an mdependent bureau with 
only a nominal subordination to the Secretary of the Treasury. 
At the head of this Bureau is the director. The first director of 

^ See p, 98. 
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the budget was General Dawes, later Vice-President. The direc- 
tor IS appointed and removed by tlie President alone without the 
advice and consent of the Senate. This places upon the Presi- 
dent the complete responsibility for the policies embodied in a 
budget. To the Bureau of the Budget the various departments 
and independent establishments send the estimates of expendi- 
tures which they deem necessary for the coming year. These 
may be accepted, reduced, or raised by the Bureau. With all 
the estimates before it the Bureau goes into them carefully. 
Where a department has laid plans for expansion in any field the 
Bureau will mvestigate to determine whether the expansion will 
fit into the general financial program. An effort to cut down ex- 
penses is usually made. Having determined upon the figures for 
all departments and mdependent establishments, they are sent on 
to the President, together with other financial reports, including 
the estimated revenue under existing laws and under any new 
laws that the Bureau may propose. All of this work is done 
under the direction of the President, whoiorwards the budget to 
Congress. 

If Congress followed the Bntish model, it would pass the 
budget bill virtually unchanged. Thus the responsibility for 
the financial well-being of the country would be placed squarely 
upon the President. But there is a difference between the posi- 
tion of Congress and that of the British Parliament. The cabinet 
in England is the choice of Parliament. If the two are not m 
agreement upon policies, there must be chosen either a new Par- 
liament or a new cabinet. If a budget should be changed materi- 
ally the ministry (that is, the cabmet and certam other officers) 
would cither resign or have Parliament dissolved. In this country 
there is no likelihood that a President will resign under these cir- 
cumstances, and he could not dissolve Congress. Congress re- 
mains independent of the President but cannot compel him to re- 
sign. For this reason it is not likely to abdicate its power by ac- 
ceptmg unchanged so important a measure as the budget bill. 
Congress insists upon a careful scrutiny of the budget proposals 
and prides itself upon the improvements it makes. It may re- 
duce the total expenditure while raismg particular items, or make 
such other changes as it desires. The plans of the Budget Bu- 
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reau, however, serve as a guide and have been followed very 
closely by Congress up to the present time. It should be noted, 
however, that when the President and Congress are of different 
political parties or when the majority party in one or both of the 
houses of Congress is not inclmed to accept the President as its 
leader, differences are likely to be greater than m normal times. 

Appropriation bills normally go mto great detail as to the way 
in which the money is to be spent. In England, there is consider- 
able flexibility in the appropriations, thus making it possible for 
the financial officers to transfer sums, within certain limits, from 
one item to another. In recent years, our own Congress has gone 
to the other extreme m relation to emergency appropriations for 
the relief of distress. Enormous sums m the form of “lump-sum” 
appropriations have been granted to the President with practically 
no limit upon their use. The lump-sum appropriation may be re- 
garded, however, as a temporary expedient to meet emergency 
conditions. 

The budget system of 1921 would not have been complete with- 
out a revision of the committee system of Congress. Without go- 
mg to the extreme of concentratmg revenue-raising and all appro- 
priating powers in one committee of each house, the Committee 
on Ways and Means of the House of Representatives and the 
Committee on Finance of the Senate were left unchanged, while 
power to report appropriation bills was concentrated m the Com- 
imttee on Appropriations of each house. An exception to this 
practice is in relation to claims, which are reported by the com- 
mittees m charge of claims against the government as direct ap- 
propriations in both houses. With this exception the raising and 
spending of money is considered m only two committees of each 
house, one for raising revenue and one for appropriations. 

The Comproller General 

Another phase of the Budget and Accountmg Act was the es- 
tablishment of a General Accounting Office under the direction of 
a Comptroller General. He is appomted by the President with 
the advice and consent of the Senate for a term of fifteen years, 
and is ineligible for reappointment. The Director of the Budget 
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was placed under the comolete control of the President, in con- 
formity with the idea that me President was to be made responsi- 
ble for the budget On the other hand, Congress desired to re- 
tain a supervision of the expenditure of the money to the extent 
of seemg diat it was spent in accordance with law. The Comp- 
troller General, therefore, was by this act made not subject to re- 
moval by the President He was made removable only by im- 
peachment or by joint resolution of Congress for cause, and after 
notice and a hearing. Under the case of Myers v. United States * 
it would appear, however, that this provision is subject to ques- 
tion from the point of view of constitutionality, since it attempts 
to limit the power of the President to remove an administrative 
oflScer. It is the duty of the Comptroller General to see that 
moneys collected by federal officers and deposited in the Treasury 
are placed upon the correct accounts. More important than this, 
however, he passes upon the legality of payments of money out of 
the Treasury. He is the watchdog of the Treasury so far as the 
legality of expenditures is concerned. His office has become a 
storm center in official Washington. Officials who have incurred 
expenses and find that these are not approved by the Comptrol- 
ler’s office, leaving the officials to meet the expenses from their 
own pocketbooks, do not look with entire approval upon the 
Comptroller’s office. If, however, the Comptroller General is to 
be the representative of Congress, checking the illegal expenditure 
of money by administrative officers, he must be independent of all 
officials from the President down. Another important duty of 
the Comptroller is to supervise the accounting systems of the va- 
rious services. 

It IS in respect to his control of expenditures that there has 
been the greatest amount of discussion concerning tlie Comptrol- 
ler’s office. Under the existing practice a disbursmg officer who 
contemplates making an expenditure may follow either of two 
procedures. He may make the expenditure and wait for the final 
audit of the Comptroller. If, upon making the audit, the Comp- 
troller finds that the expenditure was illegally made, the Treasury 
is reimbursed from the disbursing officer’s bond. The disbursing 
officer may then attempt to secure a return of the money from 
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the persons to whom it was paid, an^ settle with his bondsmen. 
On the other hand, the disbursmg officer, havmg doubts upon the 
legality of a proposed expenditure, may hold up the payment, and 
request a pre-audit from the Comptroller, that is, an audit prior 
to payment. A decision by the Comptroller in such pre-audit is 
binding upon himself m making final settlement. Another alter- 
native before makmg payment is for the disbursmg ofEcer to re- 
quest an advance decision, without an actual audit of the account, 
upon the legality of such a proposed expenditure. Department 
heads may request such advance decisions before they have in- 
curred the proposed obligation. Such advance decisions also are 
binding upon the Comptroller when he subsequently makes the 
final settlement or post-audit. The objection to advance decisions 
and pre-audits lies in the delay that must ensue in making pay- 
ment. 

Among the proposals of the President’s Committee on Admmis- 
trative Management m connection with administrative reorganiza- 
tion was the reorganization of the work of the Comptroller’s of- 
fice. The President’s Committee suggested that the present set- 
up fails to place authority m the hands of the President, who ac- • 
cording to the Committee, needs greater authority in order to 
carry out the Constitutional injunction that he take care that the 
laws be faithfully executed. The Committee proposed that the 
office of Comptroller General be abolished and that m its place 
there be set up an Auditor General whose duties would be limited 
to a post-audit. The post-audit would determme whether, m the 
opimon of the Auditor General, funds have been spent m accord- 
ance with law. The Auditor General would not have actual 
power to disallow expenditures, however His functions would 
be limited to a report to Congress expressmg his opinion upon the 
validity of expenditures. The power of approvmg or of disallow- 
mg expenditures would be transferred to a bureau within the 
Treasury and this bureau would exercise control through a cur- 
rent pre-auditmg system. Questions of law would be referred to 
the Attorney General. Thus the President would control expend- 
itures through the Treasury Department. Congress would be 
inf ormed by the Auditor General of illegal expenditures after 
they had been made, but would have no actual control of expend- 
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itures such as it now possesses through a Comptroller General 
who is independent of Presidential control. This recommendation 
for the reduction of the power of the Comptroller General and a 
corresponding increase in the power of the President was not sup- 
ported in the report of the Brookmgs Institution which was made 
for a Congressional committee at about the same time as that of 
the President’s Committee. The proposals of the Brookings In- 
stitution did not seriously disturb the existmg organization, al- 
though suggestions for improvement were made. 
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CHAPTER XIII 


The Territories 

The Powers Under Whtch Territory Is Acquired 

There is no express Constitutional authorization under which 
the United States can acquire territory, although the power to do 
so might be implied from Article IV, Section 3: “The Congress 
shall have Power to dispose of and make all needful Rules and 
Regulations respecting the Territory or other Property belonging 
to the United States. . . 

Other than in the implications of this clause the United States 
probably possesses the power upon several other grounds. In the 
first place, as a sovereign state it may presumably exercise such 
powers as have always been regarded as belonging to independent 
countries, one of which is the right to acquire territory. More- 
over, under the treaty-makmg power it may be assumed that it 
was intended by the framers that the United States should have 
power to accomplish the ends for which treaties customarily are 
made, and one of these is the disposition of territory. Agam, un- 
der the war power it might well be assumed that one of the most 
common results of war can be attained Furthermore, the power 
to add new states to the Union has, as a matter of history, been 
used to extend the boundaries of the United States. 

The Means by Which Territory Has Been Acquired 

The powers under which territory has been acquired are to be 
distinguished carefully from the means by which this has been 
done. The means by which territory has been added have, in 
fact, been as various as the powers. By far the greatest areas 
have been acquired by treaty. The Louisiana Purchase and the 
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vast area taken from Mexico as a result of our war with that 
country are examples. 

Acquisition by jomt resolution is another device with an inter- 
esting history which has been used m the territorial expansion of 
the United States. After Texas broke off from Mexico and 
formed an independent state, a treaty was negotiated which would 
have brought it mto the United States as a territory. Opposition 
in the Senate prevented this treaty from receiving the necessary 
two-thirds vote. There was, however, a majority for annexation 
in the Senate as well as in the House of Representatives and it 
was recalled that the accepted plan for bringing new states into 
the Union was through a joint resolution, requiring, of course, 
only a majority vote and the President’s signature. Texas, there- 
fore, was brought into the Union as a state by joint resolution. It 
did not pass through the usual “territonal” status. Later, when 
a treaty was negotiated to bring Hawaii into the Union as a terri- 
tory, It was discovered that it, too, could not get a two-thirds vote 
in the Senate. And so, like Texas, Hawaii was brought m by 
jomt resolution, for again there was a majority for annexation m 
each house although there was not a two-thirds majority m the 
Senate. It is to be noted, however, that Texas was brought in as 
a state while Hawau entered as a territory. 

Another method of acquisition that may be considered distinct 
is found in the case of the Oregon country, where discovery, ex- 
ploration, and occupation gave us what we considered a prior 
claim, which claim became recognized upon the conclusion of a 
boundary treaty with Great Britam. 

In a few mstances territory has been added by Presidential ac- 
tion under a simple act of Congress. An act of Congress pro- 
vided for the extension by the President of the jurisdiction of the 
United States over unoccupied guano islands. When a murder 
was committed on an island which had been taken over under this 
act. It was held in Jones v. U.S. that the existence of sovereignty 
over a territory was a political question upon which the decision 
of the executive and legislative branches would be bmding upon 
the courts. 

In one mstance, that of American Samoa, our claim until re- 
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cently would seem to have been based upon a simple agreement 
between the President and certain Samoan chiefs, although this 
had been preceded by a treaty of division with Great Britain and 
Germany by which we had acquired their claims to these islands. 

Incorporated and Umncorporated Terntories 

The government of our territories has presented some difficult 
questions, both from the political and the constitutional points of 
view. The contmental territories contiguous to the old states did 
not cause great difficulty. It was certain that they would be set- 
tled mostly by people who were accustomed to American princi- 
ples of government. The laws of the old states could be trans- 
planted to them and the prmciples of relationship tliat had existed 
between the old states and the central government could be ap- 
plied to them without offending their political traditions and with- 
out strainmg their capacity for self-government. The almost un- 
inhabited territory of Alaska did not present very difficult govern- 
mental problems. When peaceful annexation and conquest 
brought Hawaii, the Phihppmes, Puerto Rico, and other noncon- 
tiguous islands within our political jurisdiction, however, serious 
problems did anse. 

These islands were mhabited by a native Indian, Polynesian, or 
Malayan population, mixed with Spanish and other races, al- 
though m Hawaii there was a considerable American element. 
Obviously, certain provisions in the Constitution limiting Congress 
and settmg up guarantees that to Anglo-Saxons were sacred, such 
as the wide use of jury trial, were not applicable to these people. 
Moreover, geographical and economic considerations made it ques- 
tionable whether Congress should be limited in these islands as it 
was in the contiguous territories. 

Congress was confronted with a difficult problem. If it should 
apply all the guarantees of the Constitution, the new governments 
would not be adapted to the people for whom they were in- 
tended. On the other hand, any other type of government might 
be unconstitutional. “Does the Constitution follow the flag?” 
This question was brought before the courts in a series of cases 
known as the Insular Cases, and the decisions marked out the 
course that Congress might pursue. 
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The most important of the Insular Cases was that of Downes 
V. Bidwell, which mvolved the constitutionality of certain provi- 
sions of the Foraker Act levying duties on goods entering the 
United States from Puerto Rico. As the Constitution provides 
that “all Duties, Imposts and Excises shall be uniform through- 
out the United States” (Article I, Section 8), these provisions 
were invalid if Puerto Rico was a part of the United States with- 
m the meaning of this clause. It was held, in a five-to-four deci- 
sion, that the act was valid. The five judges who concurred in 
this decision were not unanimous in their reasons. One of them, 
Justice Brown, held that the Constitutional limitation applied only 
to the states. His reasoning implied that Congress was free to 
legislate as it pleased for any of the territories so long, at least, as 
fundamental rights were not infrmged. Three, if not four, of the 
judges of the majority held that there are two types of territory, 
those that have been “incorporated” into the United States and 
those not so “incorporated.” The latter are merely “appurte- 
nant” to the United States. In the mcorporated territories the 
limitations upon Congress apply just as they do m the states. In 
the unincorporated territories, however, only the fundamental lim- 
itations apply. Those limitations that are “mere regulations as 
to the form and manner in which a conceded power may be exer- 
cised” do not apply. Just what constituted the fundamental lim- 
itations the Court did not attempt to enumerate, but in this m- 
stance uniformity of taxation was held not fundamental. Incor- 
poration, accordmg to this opinion, takes place by action of Con- 
gress, either express or implied. The distmction of these judges 
between incorporated and unincorporated terntories has been 
concurred in by later decisions, so that it is now recognized as 
law. In the later case of Hawaii v. Mankichi the Constitutional 
provision for indictment by grand jury and trial by petit jury was 
held not fundamental. A further result of the conclusion that 
some territories are “appurtenant” to, but not part of, the United 
States is that citizens of such territories are “nationals” but not 
citizens of the United States unless made so by special act. 

It will be noted that m the earlier decisions it was indicated 
that incorporation might be implied. This question came up 
agam m the more recent case of Balzac v. Porto Rico, which in 
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volved the question whether Puerto Rico had been implicitly in- 
corporated when United States citizenship was conferred upon its 
people. In this case, however, it was stated in the opinion of the 
Court that while formerly mcorporation might have been implied 
from acts of Congress, this was not now the case. The Court 
took the position that the distinction between incorporated and 
unmcorporated territories had been set forth long enough and had 
been sufficiently emphasized for Congress to be familiar with it, 
and that it was reasonable to presume that if Congress intended 
to incorporate a territory it would do so expressly or with an im- 
plication so strong as to exclude any other view. Thus, it seems 
that the Supreme Court now will hold a territory unincorporated 
until Congress has put its intention in clear and unmistakable 
terms. 

While incorporation can take place only by action of Congress, 
it does not follow that that body has power to revoke its act. 
Once a territory has been mcorporated it would appear that that 
status can not be taken away from it. When the mantle of the 
Constitution has been dirown around a territory no action of Con- 
gress can remove its protection. This constitutes an exception to 
the rule that no political act of a legislative body can bind its 
successors. 

Terntorus Now Held Incorporated 

At the present time the only incorporated territories are Alaska 
and Hawaii. The District of Columbia is a special district with a 
status similar to that of a state in many respects and without 
question has been “incorporated” into the United States. Alaska 
was held incorporated in Rassmussen v. United States. The act 
of April 30, 1900, concerning Hawaii, provides that, “The Consti- 
tution. . . shall have the same force and effect within the Terri- 
tory of Hawaii as elsewhere in the United States.” Thus, by 
specific action of Congress Hawaii is given the status of an incor- 
porated territory. 

Kespects Under Which All Territories Are 
at a Disadvantage 

There are some respects m which the mhabitants of even incor- 
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porated territories are denied Constitutional guarantees that are 
given to the citizens of the states. One of these is in respect to 
the courts. The system of territorial courts is a part of the gov- 
ernmental structure, created by Congress under its power to gov- 
ern the territories. Therefore, territorial courts are not a part of 
the “judicial power of the United States” as defined in the third 
article of the Constitution. It follows that the restrictions of the 
third article do not apply to them. It is not necessary that the 
judges of the territorial court serve durmg good behavior. They 
may be given limited terms (American Insurance Co. v. Canter) . 
Where courts with the powers of District Courts of the United 
States are set up m a territory they are not true United States 
courts withm the meaning of Article III, but in reality are terri- 
torial courts (Balzac v. Porto Rico), although frequently they are 
erroneously referred to as United States District Courts. It is 
true that a state may, and most states do, provide limited terms 
for their judges, and thus are not different from the territories in 
respect to purely local courts. However, federal district courts 
in the states are set up under Article III and the judges must 
have tenure during good behavior, and it is in this respect that the 
states enjoy a Constitutional guarantee not extended either to in- 
corporated or unincorporated territories. 

Another respect m which an mcorporated terntory is on a dif- 
ferent footing from that of a state is in the matter of the jurisdic- 
tion of the federal courts. These courts are given by the third 
article jurisdiction over cases between citizens of different states. 
A citizen of a territory, however, is not a citizen of a state, and 
he cannot sue or be sued in a federal court under this provision 
(Hooe V. Jamieson). If a citizen of the state of Maryland 
should drive his car into the state of Virginia and there collide 
with the car of a citizen of Virginia, a suit might result which 
could be carried mto the courts of the United States on the 
grounds of diverse citizenship. If a citizen of the District of 
Columbia (which has m this respect the same status as that of an 
incorporated territory) should drive mto Virgmia and have a col- 
lision with the car of a citizen of that state, no suit could result 
that might be earned into the federal courts on the grounds of 
diverse citizenship. It would not be a suit between citizens of 
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different “states.” The courts of Virginia would have jurisdic- 
tion and the man from the District of Columbia would have to 
content himself with the courts of his opponent’s state without 
the opportunity to resort to the presumably more impartial courts 
of the United States. 

This does not mean, of course, that a citizen of a territory can- 
not sue in the federal courts on other grounds. If a “federal 
question” is involved his case can be taken to the federal courts 
to the same extent as can other such cases. His disadvantage is 
limited to the inability to take cases to the federal courts on the 
grounds of diverse citizenship. In controversies between citizens 
of territories or the District of Columbia and the citizens of states, 
the local courts must be used if a “federal question” is not in- 
volved. 

The Acqtusiuon of Land 

To the various methods of acquiring territory discussed above 
by which the area of the Umted States has been extended should 
be added the methods by which the federal government may ac- 
qmre land from the states. The latter methods do not lead to an 
increase in the total area of the country, but at the most consti- 
tute a transfer of jurisdiction from the states to the federal gov- 
ernment. 

Most of the territory west of the Alleghenies as far as the Mis- 
sissippi was taken over under cessions from the origmal states. 
The express provision in Article I, Section 8, to the efiect that 
Congress shall have power ‘To exercise exclusive Legislation in all 
Cases whatsoever, over such District (not exceeding ten Miles 
square) as may, by Cession of particular States, and the Accept- 
ance of Congress, become the Seat of the Government of the 
Umted States, and to exercise like Authority over all Places pur- 
chased by the Consent of the Legislature of the State m which 
the Same shall be, for the Erection of Forts, Magazmes, Arsenals, 
dock-Yards, and other needful Buildings,” has been utilized in the 
acquisition of the District of Columbia and various other tracts. 
In some mstances properties have been acquired without the con- 
sent of the state legislature. It has been held that this is permis- 
sible, and that such properties are exempt from state taxes (Van 
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Brocklin v. Tennessee). They are exempt from any state action 
that will destroy or impair their use for die purposes of the 
United States. At die same time the legislative authority and po- 
litical jurisdiction of the state remain otherwise unimpaired (Fort 
Leavenworth Railroad Co. v. Lowe). 

Congress may not only purchase property withm a state without 
Its consent, but it may even do so under the power of emment 
domain if the property is needed by the United States m order to 
carry on its functions. Where Congress possesses a power it can- 
not be restricted in its exercise either by the unwillingness of 
property holders to sell or the prohibitions of the state (Kohl v. 
United States). Congress evidently may go farther and authorize 
corporations to exercise emment domain within a state (Cherokee 
Nation V. Kansas Railway Co.). 

Areas owned by the United States, but acquired without state 
authorization, are not, however, strictly “territory” of the United 
States. They are properties owned m like manner to any other 
proprietor, except that the state may not interfere with their use 
for the public purposes of the United States. 

THE ORGANIZED TERRITORIES 
Our Colonial Einpre 

Of all the world powers of history the Umted States has ac- 
quired the smallest amount of foreign territory. We have not 
built up a great empire through the conquest and subjugation of 
distant peoples. Powers of the past, m search of spoils or tribute 
or trade, have gone mto countries already occupied by other civil- 
izations and reduced them to subjugation, or have sent out colo- 
nizmg expeditions into distant unoccupied territories. The for- 
eign territory of the United States is small in extent. 

T his does not mean, however, that we have not been a colomz- 
ing nation. The territorial expansion westward from the thirteen 
original states over the Alleghenies to the Mississippi, along the 
Pacific, and from the Mississippi to the Rockies was one of his- 
tory’s greatest colonizing ventures. But this was an expansion 
into contiguous and for the most part virtually uninhabited coun- 
try. It was not a foreign conquest, except in so far as the defeat 
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of Mexico opened up to us a part of the area. Our energies were 
absorbed in this internal expansion. Nevertheless, we have ac- 
quired a colonial empire of considerable proportions and value. 

The 0rgani‘2^d Tern form 

The term “organized territory” has no clear definition, but it is 
applied to those territories that have been given a local legislature 
and a degree of autonomy. The “unorganized” territories are 
governed by the President through the Navy Department, the 
War Department, or the Department of the Interior. Alaska, 
Hawaii, the Philippines, and Puerto Rico are classed as organized 
territories. It must be remembered that this distinction is en- 
tirely distmct from the differentiation between incorporated and 
unincorporated territories. The only incorporated territories are 
Alaska and Hawaii. The District of Columbia^ enjoys a special 
status. Although not “organized” with an independent govern- 
ment, it IS not controlled by the executive but by Congress. 
From the point of view of mcorporation it is without question 
protected by the Constitutional guarantees. 

The Terretory of Alaska 

William H. Seward was a believer in what was at one time 
called the “manifest destmy” of the United States. He foresaw 
America as a world power, and in territorial expansion he saw the 
first step in the progress of this country toward economic and in- 
tellectual leadership. It was under Seward, the expansionist, 
that Alaska was purchased, m 1867, from Russia. At that time 
It was called “Seward’s Fdlly” and “Seward’s Iceberg.” It was 
said that Seward had bought a “polar bear garden.” Now, its 
rich mmeral wealth and the proceeds from fishing alone have re- 
turned to us many umes over the original purchase price. Tim- 
ber of tremendous value remams and it is entirely probable that 
other sources of wealth that have not yet been exploited or dis- 
covered will be brought to light. The population does not show 
a great gam. The original thirty thousand, most of whom were 
Indians and Eskimos, has not quite doubled. 


^ See p 274. 
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Neglected by Congress, Alaska was left to the care of the army 
until 1877, after which the navy was the only authority responsi- 
ble for the mamtenance of order until 1884. The only civil offi- 
cer in Alaska was a collector of customs with less than a half 
dozen deputies. The only laws extended to the country were cer- 
tam specific acts such as the federal customs, commerce, and nav- 
igation acts, and certain provisions concerning firearms, ammuni- 
tion, liquors, and fur-bearmg animals. In 1884, a civil govern- 
ment was established m which the principal officers were chosen 
by the President with the advice and consent of the Senate, and 
the general laws of Oregon so far as applicable were extended to 
the territory. No provision was made for an Alaskan legislature. 
In 1906, the election of a delegate to Congress was authorized. 

In 1912, the territorial government was reorganized. The Con- 
stitution and laws of the United States where not locally mappli- 
cable were extended to Alaska. A system of representative gov- 
ernment was established, with a bicameral legislature. The Sen- 
ate consists of eight members, two from each of the four judicial 
divisions of Alaska, half the seats bemg refilled every two years. 
The House of Representatives has sixteen members, four from 
each judicial division. Representatives serve for two years, half 
the term of a Senator. In each case the qualifications are those 
of a voter, and residence and inhabitancy of the division from 
which chosen for two years before election. There are many lim- 
itations upon the powers of the Alaskan legislature. It cannot 
change m their application to Alaska the customs, mternal reve- 
nue, or other general laws of the United States, or those relatmg 
to game, fish, fur seals, fur-bearmg animals, taxes, schools, care of 
the msane, or construction of roads. Some other matters, such as 
the primary disposal of the soil, are removed from the jurisdiction 
of the legislature. The latter also is subject to limitations in 
grantmg-franchises, incurring public indebtedness, and making lo- 
cal and special laws. The governor has a veto, which includes the 
veto of Items in appropriation bills. The veto can be overridden 
by a two-thirds vote of all the members to which each house is 
entitled. All laws are presented to the United States Congress 
and if disapproved by it are void. There is provision for the 
election for a two-year term of a delegate to the federal House of 
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Representatives. He may take part in the debates but may not 
vote m that body. 

Much of the administrative work in Alaska is carried on from 
Washington through various government bureaus. The Depart- 
ment of Agriculture controls 21,000,000 acres of national forests, 
and has charge of bird reserves; the Navy Department operates 
wireless stations; the War Department builds roads and operates 
a cable to Alaska and telegraph lines within the territory; the 
Treasury Department issues health regulations, in addition to col- 
lecting United States revenues; the Department of Commerce has 
charge of the great seal herds on the Pribilof Islands, and sells 
the skms, giving fifteen per cent of the proceeds to Canada and 
fifteen per cent to Japan under the convention of 1911, leases cer- 
tain islands for fox farms, protects the fur-bearmg animals, regu- 
lates fisheries and canneries, and maintains lighthouses. These 
and many other functions are performed from Washington by fed- 
eral bureaus. General jurisdiction is vested m the Division of 
Territories and Island Possessions of the Interior Department. 

The Temtofy of Hawaii 

Strategically located m the Pacific Ocean, on a line between 
Panama and Manila and between Juneau in Alaska and Samoa, 
lie the Hawaiian Islands, with a fine naval site at Pearl Harbor. 
There are eight or nine mhabited islands. The most important is 
Oahu, although it is third in size, for it contains both Pearl Har- 
bor and the capital, Honolulu. The island of Hawaii is the larg- 
est in the group. Their climate is one of the best m the world, 
and this, combined with great natural beauty and romantic asso- 
ciations, attracts American tourists, who in normal times spend 
ten million dollars annually m the islands. Westward and some- 
what northward from the main islands stretch twelve hundred 
miles of islets, sand banks, and shoals, which constitute the Ha- 
wanan Islands Bird Reservation. The total area of these small is- 
lands is only six square miles but they are rich in bird life. They 
were made a reservation to protect the birds from hunters who 
were killing them for their feathers. They end m Kure or Ocean 
Island, formerly a part of the Territory of Hawaii but now under 
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the jurisdiction of the Navy Department. To the east of Ocean 
Island are the Midway Islands, likewise administered by the Navy 
Department. There is a private cable station on the Midway Is- 
lands. Two coral islands, Johnston and Palmyra, are not in the 
Hawaiian chain but are included in the Territory. 

As early as 1854, Secretary of State Marcy negotiated a treaty 
of annexation with Hawah, but it was not ratified. In 1893, the 
monarchical government was overthrown in a revolution under the 
leadership of Americans on the islands, who were aided by United 
States Marines. A treaty of annexation negotiated by the Harri- 
son administration was withdrawn from the Senate by Cleveland, 
who had succeeded to the Presidency. In 1894, the new Re- 
public of Hawaii was recognized. A second treaty of annexation, 
in McKinley’s administration, was negotiated, but it did not have 
the support of two-thirds of the Senate. For this reason, in 
1898, after the openmg of hostilities with Spain and our victory 
m Manila Bay, a joint resolution of annexation, requirmg only a 
majority in each house, was passed. 

The native population of the Hawauan Islands had been a 
healthy race, leading an idyllic existence. European diseases, 
against which they had acquired no immunity, and admixture 
with other races have gready cut down their numbers. The is- 
lands now contain many races. In a population of 368,000, 
nearly a third are aliens, and of the United States citizens, about 
two-tiurds are of Japanese, native, Filipino, Portuguese, Chinese, 
or Korean extraction. This mixture of races, makes it doubtful 
whether statehood wdl soon be granted. 

The governmental organization is similar to that of Alaska, ex- 
cept that the federal departments do not have so large a field of 
activity. Relations with the federal executive are through the 
Division of Territories and Island Possessions of the Department 
of the Interior. There are a governor and a secretary appointed 
for four years by the President with the advice and consent of the 
Senate. They must be citizens of the territory. The governor, 
with the advice and consent of the local senate, has a large ap- 
pointing power and a veto, including the veto of items m appro- 
priation bills. The veto may be overridden by a two-thirds vote 
of all the members to which each house is entitled, with the pro- 



262 


THE TERRITORIES 


viso that in case of a deadlock the appropriation of the preceding 
year is continued to meet current expenses and legal obligations. 
The legislature is bicameral, with a Senate of fifteen, chosen from 
four districts for a four-year term, seven or eight alternately re- 
tiring every two years. The House of Representatives is com- 
posed of thirty members chosen every two years from six districts. 
Suffrage qualifications restrict the vote to United States citizens 
twenty-one years of age who have met certain residence qualifica- 
tions, are properly registered, and can speak, read, and write 
either the English or Hawaiian language. The language qualifica- 
tion has the effect of disfranchising many Chinese and Japanese. 
The legislature meets once every two years, for sixty days, but 
provision is made for the extension of sessions by the governor for 
an additional thirty days, and for special sessions. 

The islands are provided with a court having the jurisdiction 
and powers of a United States District Court, with two judges, a 
district attorney, and a marshal appointed by the President and 
Senate for a six-year term, unless sooner removed by the Presi- 
dent. There is a system of local courts in which the judges of 
the Supreme and Circuit Courts are chosen by the President of 
the United States with the advice and consent of the Senate. 
The Umted States Constitution and laws where not inapplicable 
have been extended to the territory. A delegate to the House of 
Representatives in Washington with a right to debate but not to 
vote, is elected every two years. Until 1905, there was no gen- 
eral plan of local government, the centralized system of the old 
monarchy being carried over, but now there is a system of local 
government based upon counties. 

Hawaii exports annually to the United States over a hundred 
million dollars worth of sugar and pmeapples. This trade, and 
the importance of Pearl Harbor as a naval outpost in any defen- 
sive plan for our Far Eastern interests, make it imlikely that the 
islands will soon be relinquished by the United States. 


The Philippines 

The Philippine Islands present an interesting example of a sub- 
ject people that has been tramed deliberately for local autonomy 
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and eventual independence. A conscious plan of this sort is un- 
usual, if not unique, in the history of empires. Gradually the 
government of the islands has been changed from a military domi- 
nation to one of complete local autonomy. 

The more than seven thousand islands and islets that compose 
the Philippme group have an area of about 114,000 square miles 
and sustain a population of around 12,000,000. It is not without 
some significance that the United States acquired them at a time 
when the breakup of China seemed imminent and European pow- 
ers were wringing leases and concessions at various points, north 
and south, from the apparently impotent government of that an- 
cient empire. The United States did not share m the demand for 
concessions; but m the Philippines, as a result of the war with 
Spain, It did secure a foothold in the East. We paid $20,000,- 
000 to Spam for them. 

The people of the islands are Malay, mixed somewhat with 
Spanish and Chmese. There are many tribes of varying degrees 
of civilization. The more advanced tribes are Christians. In 
addition there are the Moros, who are Mohammedans, certam 
other semicivilized tribes livmg m mountainous country, and some 
Negritoes. 

Upon occupation of the country by the American army it was 
placed under military government. This government had its au- 
thority from the President as commander in chief of the army 
and navy. In January, 1898, the First Philippine Commission 
was sent out to make an invesugation and report upon conditions. 
This commission had no governmental powers, but on March 16, 
1900, the Second Philippme Commission of five civilians, headed 
by William Howard Taft, was appomted and was given the legis- 
lative power for the islands and some executive powers. On 
March 2, 1901, the Spooner Amendment brought the imlitary gov- 
ernment to an end, except m areas which were still in a state of 
insurrection. This amendment marks the end of the period dur- 
ing which the Philippme government was based upon the Presi- 
dential authority as commander in chief, for by it Congress as- 
serted its authority to govern these possessions. The executive 
functions were transferred to Taft as president of the Commis- 
sion. In 1904, his title was changed to Civil Governor, and in 
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1905 to Governor General. In 1904, three Filipinos were ap- 
pointed to the Commission. Another step in the direction of au- 
tonomy was made in 1907, when die Philippine Assembly was 
brought into being. This new body constituted the lower house 
and the Commission the upper house of the legislature. In 1908, 
another Filipino was added to the Commission and in 1913 an- 
other. The Commission then contained five Filipinos and four 
Americans, givmg the Filipinos control in the upper house. 

In 1916, the Jones law reorganized the Philippine government. 
The territory was given a Senate and House of Representatives, 
both elective, except that the members for the non-Christian pro- 
vinces were appointed by the Governor General. The Bureau of 
Insular Affairs in the War Department exercised general over- 
sight over the islands 

The Philippines were represented in Washington by two Resi- 
dent Commissioners, chosen by the Philippine legislature for 
three-year terms. 

The preamble to the Jones Act declared that its purpose was to 
prepare the people “to fully assume the responsibilities and enjoy 
all the privileges of complete independence.” Philippine leaders 
were demanding mdependence. There was some question in the 
United States whether the Philippme people were as yet prepared 
for independence. There was some doubt too as to the actual de- 
sires of the mass of the people in respect to independence. These 
questions were complicated by other considerations. One of these 
concerned the military value of the islands to the United States. 
Whether they constituted an advance post in the East, necessary 
to us in the maintenance of our mterests, or were merely an addi- 
tional problem in our system of defence, an apple to drop into the 
lap of any naval power that happened to be in a superior position 
m those waters, was a subject of controversy. Another considera- 
tion was the economic one. Americans had large interests there 
and, moreover, it was felt that the Philippines might be useful as 
a connecting link with the Eastern continent. On the other hand, 
some American producers felt the competition with Philippme 
sugar and vegetable oils and preferred a separation. Pressure 
from these agricultural groups was mfluential in brmging about 
the next step in the progress toward Philippine independence. 
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In 1934, Congress passed an act which provided definitely for 
Philippine independence at the end of a transitional period of ten 
years. During the transitional period the islands will be gov- 
erned under a constitution drawn up by themselves. The United 
States IS represented in the islands by the United States High 
Commissioner, appointed by the President with the advice and 
consent of the Senate. The Philippmes are represented in this 
country by a Resident Commissioner with a seat but not with a 
vote in the House of Representatives. The term and method of 
selection of the Resident Commissioner were not determined in 
the act but were left to the discretion of the new Philippine gov- 
ernment. Durmg the transitional period the United States is to 
levy duties on Philippine sugars, coconut oil, and certain fibers, 
whenever the amount entermg the United States exceeds certain 
quantities fixed in the act. The duties on these excess amounts 
will be the same as for foreign countries. At the same time, after 
the expiration of five years, the Philippine government must levy 
an export duty on those goods which do not pay a duty in the 
United States. This export duty beginning m the sixth year must 
equal five per cent of the rate that the United States applies to 
foreign countries, and must increase each year until in the ninth 
year it equals twenty-five per cent of the United States duty. 
The fund from this export tax is to be used for payment on the 
Philippine debt. After independence the Philippines will pay the 
full amounts of duty required by the United States of other for- 
eign countries. There has been much complaint from Philippine 
sources concernmg this matter of duties on the grounds that the 
island industries have been developed upon the basis of more lib- 
eral provisions, and the application of the duties will mjure their 
trade. 

Under the provisions of this act the Phihppmes have drawn up 
a constitution largely modeled upon that of the United States. It 
provides for a president chosen for a six-year term by direct vote 
of the people. An important departure from tlie United States 
plan is the provision for a unicameral legislature, the National As- 
sembly, which IS not to exceed one hundred and twenty members. 
The members serve for three-year terms. The President has the 
power of veto, including the veto of items in appropnation bills. 
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The veto may be overcome by a two-thirds vote of the entire 
membership of the National Assembly. The Supreme Court con- 
sists of eleven justices. It has power to pass upon the constitu- 
tionality of laws and treaties m cases commg before it and may 
not be deprived of jurisdiction over such cases. 

Puerto Rico 

The Spanish system of government for Puerto Rico, like that in 
the other Spanish colonies, concentrated power in the hands of 
the Governor General, who was the representative of the king. 
Toward the very end of the Spanish regime on the island a fran- 
tic effort was made to retain possession by making some conces- 
sions to popular government, but the concessions were feeble and 
the effort came too late. 

A period of military rule by the United States War Department 
followed the American occupation. This was terminated in 1900 
by the Foraker Act, which set up a temporary civil government. 

The present government is the creation of the organic act of 
1917. Under this act the Puerto Ricans were granted United 
States citizenship. This has been interpreted as not to constitute 
evidence that Congress mtended to make Puerto Rico an incorpo- 
rated territory (Balzac v. Porto Rico). There is a governor, ap- 
pointed by the President with the advice and consent of the Sen- 
ate. He is assisted by an Executive Council, composed of the 
seven heads of departments, two of whom are appointed by the 
President with the advice and consent of the Senate, and the rest 
by the Governor with the advice and consent of the Puerto Rican 
Senate. Another important official is the auditor, who is chosen 
by the President. The Senate of nineteen members, elected for 
four-year terms, contains five who are chosen at large, the rest be- 
ing chosen from election districts, each of which sends two Sena- 
tors. The House of Representatives contains thirty-nine mem- 
bers, servmg like the Senators, for four-year terms. Four of the 
Representatives are chosen at large, and the remamder from sm- 
gle-member districts. The powers of the legislature are restricted 
in respect to the granting of franchises, as these are controlled by 
a special Public Service Commission of three members, subject to 
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the veto of any franchise by the governor or annullment or modi- 
fication by the United States Congress. To become law a bill 
must be passed by a majority yea-and-nay vote of the total mem- 
bership of each house. The Governor’s veto, which includes the 
veto of Items in appropriation bills, may be overridden by a two- 
thirds vote of all the members of each house, if the houses are 
sustamed by the President of the United States An mteresting 
provision, which is devised to prevent rush and confusion toward 
the end of sessions, requires that all bills except general appro- 
priation bills must be mtroduced during the first forty days of a 
session. There is a court with the powers of a United States Dis- 
trict Court and a system of local courts. The President, with the 
advice and consent of the Senate, appoints the justices of the is- 
land Supreme Court. A Resident Commissioner to the United 
States is elected for a four-year term. His certificate of election 
IS presented to the Department of State and he is entitled to of- 
ficial recognition as commissioner by the departments of the gov- 
ernment of the Umted States. Under a rule of the House of Rep- 
resentatives he has a seat in that body on the same basis as a del- 
egate having the privilege of taking part m debate but being 
without a vote. 

The island “municipalities” really mclude rural as well as ur- 
ban territory. The mayor and assembly are elected for four-year 
terms. 

The Division of Territories and Island Possessions of the Inte- 
rior Department is charged with oversight of Puerto Rico. 

The population of Puerto Rico numbers over a million and a 
half. The chief export is sugar, which is admitted to this country 
free of duty, along with other Puerto Rican exports. 

Regarding Puerto Ricans as mterpreters of the United States to 
Latin America, we are not attempting to destroy their culture 
and supplant it with our own. We have encouraged the retention 
of the Spanish language. Agitation for independence from the 
United States is not so fervent or well organized as it was in the 
Philippines, although independence is desired by some. Others 
content themselves with demands for greater autonomy, while 
some would be satisfied with the admission of Puerto Rico as a 
state into the Union. There are some interests in the United 
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States tliat would be glad to see the consummation of Puerto Ri- 
can independence, for then a tariff would be laid upon the island 
products that now enjoy unrestricted competition with those of 
the mainland. 

THE UNORGANIZED TERRITORIES AND OTHER AREAS 
Amencan Samoa 

A group of islands m the southern Pacific, dots on the map of 
the world and made known to literature by Robert Louis Steven- 
son, once provided the scene for an international conflict in minia- 
ture, with a sudden and dramatic ending. 

Three consuls in Samoa, representing Germany, Great Britam, 
and the United States, were intrigumg among the native chief- 
tains, Malietoa Laupepa, Tamasese, and Mataafa, in the late 
i88o’s. Antagonism between the consuls was in nowise dimin- 
ished when the German warship “Adler” fired upon native vil- 
lages favorable to Mataafa. Commander Leary of the U.S.S. 
“Adams” protested against this attack upon women and children, 
and placed his ship between the “Adler” and the shore with the 
suggestion that any bombardment would have to go through the 
“Adams.” The American also intervened in matters of less tragic 
nature. Tamasese’s warriors had raided the property of one 
Scanlon, partly of American parentage, with Scanlon’s pigs as the 
object of their activities. Commander Leary then occupied the 
property and threatened to shell Tamasese from the latter’s near- 
by stronghold, whereupon Tamasese took to the bush. The 
American government sent naval reinforcements to Samoa. 

The climax came one day m the harbor at Apia where warships 
of the three powers were lying with decks cleared for action. A 
naval battle might have started an international conflict of serious 
proportions. In this dramatic moment a tropical hurricane bore 
down upon the islands. All the ships but one were dashed 
against the shore. Only the British “Calliope” was able to make 
its way out to sea in safety. 

The tempest in a teapot simmered down, but the comic opera 
strife of consuls and kings led to an agreement between the three 
powers which set up a tripartite supervision of the government of 
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the islands. This experiment in jomt control was unsuccessful, 
however, and finally m 1900, by treaty, a division was effected 
whereby the United States was given as its sphere the rights and 
claims of the two other powers in all the islands east of the 171st 
meridian This included the island of Tutuila, contaming die 
harbor of Pago Pago, the finest in the Southern Pacific. Ger- 
many received the islands to the west and Great Britain was com- 
pensated elsewhere, but as a result of the World War, the German 
islands were placed under the mandate of New Zealand. In 1900 
and 1904, the Samoan chiefs in our sphere ceded their islands to 
us. Curiously, this cession was not formally accepted by Con- 
gress until 1929, although m the mterim the President, through 
the Navy Department, provided a government for the islands. 

The government of American Samoa, as it is now called, is very 
simple. A naval officer is in control and he governs the territory 
as he would govern a ship. It is a benevolent despotism and has 
been highly successful The natives have been protected from 
exploitation by prohibition of the sale of communal lands to for- 
eigners. The copra crop is sold for them at auction by tlie gov- 
ernor. Free medical treatment is given by naval doctors and 
nurses. In providmg a government, the officer m control acts 
through the native chiefs, who apply the customary law of the 
people. Samoan district, county, and village governments are re- 
tained. 

There are three administrative districts, divided into counties, 
all being based on ancient Samoan divisions. District governors 
are chosen by the governor of the islands. Each county is ad- 
ministered by the hereditary chief, subject to the control of the 
district governor. Each village has its chief, chosen annually by 
the council of heads of famihes, subject to approval by the dis- 
trict governor. There are annual “fonos” or assemblies of dele- 
gates from all American Samoa, and these are preceded by district 
assemblies for the preparation of business for die general assem- 
bly. There are about 12,000 inhabitants, including the 250 Amer- 
ican naval officers and men and their families. 

To the north of Samoa is Swains Island, formerly ruled over by 
Ell Jennings, an Amencan, who had established himself there as a 
kind of South Sea bng and had passed the succession down 
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through his descendants. It is now annexed to American Samoa. 

The chief value of American Samoa to the United States at 
present lies in the harbor of Pago Pago. 

Guam 

On June 20, 1898, the U.S.S. “Charleston,” under the com- 
mand of Captain Henry Glass, sailed into the harbor of San Luis 
D’Apra in Guam, a possession of the king of Spain. Captain 
Glass was met by a boat carrymg ofiScers from the garrison. He 
informed them of a fact of which they, isolated from the world, 
were unaware — ^that the United States and Spam were at war, and 
that they must consider themselves prisoners. They said that 
the island could offer no resistance and they were released on pa- 
role. In this way we acquired the island of Guam with its excel- 
lent harbor, the bay of Apra. It is the largest island of the Man- 
anas group. 

Guam IS thirty miles in length and from four to eight and a 
half m width, containing around 225 square miles. It is about 
1500 miles from Manila and 5000 from San Francisco. 

The island is a naval station under the control of a naval officer 
who has the title of “Governor.” As in Samoa, however, he gov- 
erns with respect for the customs of the inhabitants. The latter 
are a mixture of Malay, Spanish, Mexican, and Filipino, and go 
under the name of Chamorros. They number around 18,000, 
and hve upon the products of the island, importing very little. 
Their exports are limited to a small amount of copra. In addi- 
tion to the natives there are less than a thousand American naval 
officers and men and their families. 

For governmental purposes the island is divided into six dis- 
tricts, each with a commissioner at its head. Some of the courts 
are presided over by natives and some by Americans. Most of 
the pohcing is done by about two dozen marines, who also give 
instruction in sanitation, agriculture, and forestry. There are a 
few native police, and some forty natives are enlisted in the navy. 
Sanitation is under the control of a naval officer. Congress has 
not extended the laws of the United States to Guam and so in this 
possession the old Spanish law is retained. The whole island has 
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been made into a naval station so as to comply with laws in re- 
gard to federal expenditures. 

Its chief value to the United States is in its harbor, the bay of 
Apra, and m its location as a cable station. Cable messages be- 
tween San Francisco and the Far East are relayed through Guam. 
A wireless station also is maintamed there 


The Vtrgtn Islands of the United States 

The Virgin Islands of the United States, formerly the Danish 
West Indies, were purchased from Denmark m 1917. They cost 
us $25,000,000, and the convention transferring them was accom- 
panied by a declaration from the American Secretary of State 
that we would not object to the extension of Danish political and 
economic mterests to the whole of Greenland. There are three 
large islands, St. Thomas, St. Croix, and St. John, and forty-eight 
small islets. The total area is about 133 square nailes. The 20,- 
000 inhabitants are over nmety per cent Negroes and mulattoes 
with some Danes. They speak the English language. At the 
present time the population seems to be dechnmg in numbers. 
Their principal products have been sugar and bay rum At pres- 
ent, under the auspices of the federal government an effort is be- 
ing made to rehabilitate the islands through the development of 
the sugar mdustry and through the establishment of a corporation 
for the distillation of rum. The chief value of the Virgin Islands 
to the United States lies in the harbor on St. Thomas. It can be 
used as a naval base and occupies a strategic position for the de- 
fense of our interests in the Caribbean. 

United States citizenship was at first conferred only upon such 
Danish citizens as did not reject it. As the natives were not 
Danish citizens they were not affected. Later, an act conferred 
United States citizenship upon the natives. A temporary govern- 
ment was established by an act of Congress in 1917. The old 
Danish laws, so far as they were not m conflict with the laws of 
the United States, were retamed. There is a governor, appomted 
by the President with the advice and consent of the Senate, with 
wide powers that result from his ordmance-making power and his 
power of appointment. St. Thomas and St. John comprise one 
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municipality and St. Croix another. The former has a council of 
eleven elected members and four appointed by the governor; the 
latter has a council of thirteen elected and five appointed mem- 
bers. The term of members is four years. The franchise is lim- 
ited to men of unblemished character, resident in the islands for 
five years, twenty-five years of age, and with an income of I300 
or property yielding $60 a year This practically restricts the 
suffrage to non-natives. Until February 27, 1931, the islands 
had for governor a naval ofiicer who reported to the President 
through the Secretary of the Navy, but by proclamation on that 
date the President provided for a civil governor who reports 
through the Secretary of the Interior. General supervision of 
the islands rests with the Division of Territories and Island Pos- 
sessions of that department. 

The Canal Zone 

When the Colombian Senate rejected the Hay-Herran Conven- 
tion which would have given us the right to build an interoceanic 
canal across the Isthmus of Panama, a revolution was organized 
by inhabitants of the Isthmus. Theodore Roosevelt was Presi- 
dent of the United States and he wanted a canal at Panama. An 
early treaty, in 1846, gave us the right to maintain free transit 
from coast to coast, and American war vessels were dispatched to 
prevent the landing of Colombian troops in the event of an up- 
rismg. Thus we insured success to any rebel government that 
should accomplish a coup d’etat. Our treaty could hardly be in- 
terpreted to justify our action, for it was not likely that a coun- 
try would thus intentionally surrender the right to put down a 
revolution in its own territory. The revolution occurred late in 
the day on November 3, 1903; the de facto government of the 
new republic of Panama was recognized as such on November 6, 
and withm a few days its minister was officially received at 
Washington. A convention was signed on November 18, 1903, 
giving us the right to build a canal. Such precipitate recognition 
of a revolutionary government was certam to arouse suspicion in 
other Latin-American countries of an aggressive and domineering 



THE TERRITORIES 


27J 


policy toward weaker countnes that stood in our way. However, 
It gave us a canal at Panama. The convention was approved by 
the Senate on February 23, 1904, by a vote of 66 to 14. By it 
we guaranteed the independence of Panama, agreed to pay it the 
sum of $10,000,000, and beginning nine }ears after exchange of 
ratifications an annual rental of $250,000. In return we received 
a zone ten miles wide for the construction of a canal, and four 
small islands m the Bay of Panama, with the exception that the 
cities of Panama and Colon and their harbors were not included 
in the grant. We were given power to govern this strip and the 
adjacent waters as if we were sovereign. Stricth, therefore, we 
are not sovereign in the Canal Zone, but our authority is based 
upon a perpetual lease which carries full political authority. In 
addition we received certam rights m relation to the cities of Pan- 
ama and Colon, and some other privileges connected with the con- 
struction and maintenance of a canal. A canal was constructed 
and has been in use, with some mterruptions from landslides in 
the early period, since the summer of 1914. Colombia persist- 
ently protested against our action. In the end we paid that coun- 
try the sum of $25,000,000. 

The Canal Zone was first governed by a Commission of seven 
members. Under existing legislation the Canal Zone is governed 
as an adjunct of the canal under the Governor of the Panama 
Canal, who is chosen by the President with the advice and consent 
of the Senate for a four-year term, and who exercises legislative 
and admmistrative power both for the canal and the Canal Zone 
under rules set forth by Congress. There is no local legislature. 
The governor is always an ofi&cer of the corps of engineers of the 
army, and his authority emanates from Washington. A “dis- 
trict court” and some magistrates courts constitute the judicial 
system. The governor’s activities include the management of the 
canal, a railroad, hotels, stores for the sale of supplies, and other 
enterprises which die government has found necessary. Once a 
place of pestilence, overrun widi yellow fever, where to the white 
man a few years’ residence meant certain death, the Canal Zone 
now IS kept healthful and clean under the autocratic control of its 
governor. 
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Other Possessions 

In addition to the territories discussed above, the United States 
possesses the islet of Navassa, between Haiti and Jamaica, which 
originally was occupied m order to exploit its guano deposits, but 
now IS used for a lighthouse. We claim the Great Swan and 
Little Swan islets, west of Jamaica, accommodating a lighthouse 
and radio station, although our claim is contested by Honduras. 
We also claim the groups of Qmta Sueno Bank, Serrana Bank, 
and Roncador Cay, off Nicaragua, occupied under President Wil- 
son by proclamation in 1919, and used for lighthouses. Colombia 
disputes our claim. In the Pacific, somewhat north of a fine be- 
tween Guam and Hawaii and lying considerably nearer to the 
former, is Wake Island, which is really three coral islands sur- 
roundmg a lagoon. It was occupied by the United States in 
1898. Its chief value at present is as a temporary base in trans- 
pacific air flights. We also possess certain cable and radio station 
rights on the island of Yap, southwest of Guam, which rights con- 
stitute the nearest approach to a territorial gam that came to us 
from the World War. Three Pacific islands, Howland, Baker, 
and Jarvis, are under the jurisdiction of the Division of Terri- 
tories and Island Possessions of the Interior Department. The 
United States exercises jurisdiction over Kingman Reef m the Pa- 
cific on a line between Samoa and Hawaii. The importance at 
the present time of even tiny islands which may be used for air- 
plane landmgs is attested by the fact that we recently have as- 
serted claims to Canton and Enderbury islands lying at the equa- 
tor between Samoa and Hawaii. They have been placed in the 
Division of Territories and Island Possessions of the Interior De- 
partment. Christmas Island, also in the Pacific, has been 
claimed by the United States. Although it is no longer occupied 
by us, we have not renounced jurisdiction. However, the British 
also have claims to this island which they have asserted by ex- 
ploitation. To the above list should be added some more or less 
intangible claims to the north and south polar regions. 

The District of Columbia 

The District of Columbia has a distinctive form of government, 
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as do most of the world’s great capitals. It contains the city of 
Washington, which, at the present time, has no separate political 
organization. Origmally the District included land on both sides 
of the Potomac River, including the old city of Alexandria, but 
the Virginia side was ceded back to the state in 1846, and only 
the area which had been given to the national government by 
Maryland was retained. As the Constitution gave Congress 
power of exclusive legislation over such district, not exceeding ten 
miles square, as might be ceded by the states as a seat of govern- 
ment for the Union, there is no doubt of the power of Congress to 
determme what the form of government for this area shall be. 
At one time old Georgetown and Alexandria were separate corpo- 
rations from the new city of Washmgton that was growing up 
around the capitol. The District of Columbia has passed 
through several forms of government. For a brief period (1871- 
1874) It had much the same form of government as an organized 
territory, with a governor, appomted council, and elected lower 
house. At the present time its government is a system peculiar 
to Itself. By steps it has been transformed mto one of the most 
beautiful and attractive of the world’s capitals. 

The people of the District of Columbia have no voice either in 
their local government or in the national government. They 
elect no council or other ofiEcers and have no vote for President, 
Senate, or House of Representatives. The government of -the 
District is imposed from above. Congress is its muniapal coun- 
cil, and fulfills also the duty of a state legislature. Its govern- 
ment, however, is difierent from that of such “imorgamzed” 
territories as Samoa, Guam, the Virgin Islands, and the Canal 
Zone, in that Congress rather than the executive branch exercises 
control. From the point of view of the Constitutional guarantees 
it is more comparable to a state than to a terntory, for it not only 
IS protected by the hmitations on Congress applymg to organized 
territories but two of its courts were held in O’Donoghue v. 
United States to be federal courts in which the judges must serve 
during good behavior. It does not, like the major territories, 
have a delegate m Congress. 

Congress enacts the laws and regulations for the District, ex- 
cept such as are made under ordmance-makmg powers that have 
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been delegated by it to local boards and officials. Each house 
has a committee on the District of Columbia to which are 
referred bills of a legislative nature dealing with the District, 
and the Appropriations Committee of each house has a subcom- 
mittee on the District of Columbia. Most of die bills referrmg 
to the District go to one of these committees in each house. 

For most purposes the District is treated, in effect, as a state 
For mstance, the jurisdiction of Congress over commerce among 
the states and with foreign nations and the Indian tribes includes 
commerce between the District and a state. In one important 
respect, however, the District is not considered as a state, for its 
citizens cannot sue in the federal courts on the ground of diverse 
citizenship.^ 

The most important officials of the District of Columbia are the 
Commissioners There are two civilian Commissioners appointed 
by the President with the advice and consent of the Senate for a 
term of three years, and a third, detailed from the engineer corps 
of die army The engineer commissioner has no definite term, 
but the army appropriation act for the fiscal year 1915 provides 
that no officer above the rank of captain shall be paid for de- 
tached service beyond four years, and this serves as a practical 
limitation to four years as commissioner This officer could at 
any time be sent back to active duty by the President, but usu- 
ally IS retamed for four years. 

As a board the Commissioners act as an ordinance-making and 
admmistrative body. Individually they serve as heads of the 
various admimstrative departments, which are divided among 
them. As an ordinance-making body the Commission acts upon 
such subjects as have been assigned to it by law, while Congress 
reserves to itself action upon other matters, or has granted power 
to mdependent boards or even to officers subordinate to the Com- 
missioners. The Commissioners appomt the members of some of 
the various independent boards of the District. Members of the 
police department and fire department are by statute appointed 
m accordance with the Civil Service Act and Rules, and, under 
an executive order, the Commissioners may now make use of the 
Civil Service Commission in other cases. 


®Sce p 186 



THE TERRITORIES 277 

The District of Columbia is well administered by the federal 
government. It is true that the vast properties of the Umted 
States are not subject to local taxation. On the other hand the 
United States now pays an annual sum toward the upkeep of the 
city. Public scandals such as have disgraced other cities have not 
appeared in the paternalistic government of the District. 

The court system includes the United States Court of Appeals 
for the District of Columbia, the District Court of the United 
States for the District of Columbia, Municipal Court, Police 
Court, Juvenile Court, and United States Commissioners. The 
first two of these, the Umted States Court of Appeals for the 
District of Columbia and the District Court of the United States 
for the District of Columbia, are held to be “constitutional” 
courts, set up under Article III of the Constitution. Thus, 
strictly tliey are not District of Columbia courts set up under the 
power to govern the District. Their judges serve during good 
behavior (O’Donoghue v. United States). The other courts are 
“legislative” courts and are courts of tlie District of Columbia.® 

The United States Court of Appeals for tlie District of Co- 
lumbia has no original j'urisdiction. In addition to taking appeals 
from the lower courts of the District it may also take appeals in 
certain cases from the Post Office Department, the District Board 
of Medical Supervisors, the Director of Traffic, and the District 
Commissioners. The federal communications law grants appeals 
from the Federal Communications Commission upon radio prob- 
lems. It consists of six justices, appomted for hfe by the 
President with the advice and consent of the Senate. Normally, 
cases are heard by the full court. 

The District Court of the United States for the District 
of Columbia has the jurisdiction of a district court of the Umted 
States, and m addition has jurisdiction over cases relatmg to the 
District. Like the United States Court of Appeals for the Dis- 
trict of Columbia, it has much national business to perform. It 
reviews certain actions of the Commissioner of Patents. It issues 
the writ of mandamus or injunction to officers of the United 
States to compel the performance of mimsterial functions or to 
forbid action by them. It is the only court that has this broad 
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power, as other district courts can issue a mandamus only when 
It is ancillary to a judgment. Many other cases, national in char- 
acter, come before it because it happens to be in the capital city. 
The court consists of ten judges, appointed for life by the 
President with the advice and consent of the Senate, who sit to- 
gether only for admmistrative purposes, the cases bemg heard m 
its special terms, which are presided over by single j'ustices except 
m some unusual cases. The special terms are as a United States 
District Court, a Circuit Court, a Criminal Court, an Equity 
Court, and a Probate Court. In some of these terms it meets in 
more than one division. In addition to his judicial duties, the 
Chief Justice, or in his absence an Associate Justice, issues papers 
for the rendition of fugitives from justice. The court appoints 
United States Commissioners and the members of the Board of 
Education, and performs some other ad m inistrative duties. 

The Municipal Court consists of five judges, residents of the 
District, appointed by the President by and with the advice and 
consent of the Senate, for four-year terms. Cases are heard be- 
fore individual judges. Appeals on questions of law may be 
taken to the United States Court of Appeals for the District of 
Columbia. 

The Police Court consists of four judges appointed by the Pres- 
ident with the advice and consent of the Senate for six- 
year terms. Cases are heard and decided before individual 
judges. This court has jurisdiction over minor offenses and may 
hold persons for tnal in other courts for the more serious crimes. 
When acting upon cases of violation of District ordmances and 
regulations it is spoken of as operating in the District of Co- 
lumbia branch. When acting upon cases of violation of federal 
laws, which would normally be tried m a United States District 
Court, it IS spoken of as actmg through the United States branch. 
In the former class of cases the prosecution is in the name of the 
District of Columbia, and the Corporation Counsel or his assist- 
ants act as prosecutmg oflEcers; m the latter class the prosecution 
is in the name of the United States and is conducted by 
the United States district attorney or his assistants. 

The Juvemle Court has jurisdiction of certain offenses by child- 
ren and some offenses by adults against children. It ma y turn 
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over to the Board of Public Welfare destitute, abandoned, and 
incorrigible children, and has jurisdiction over such offenses as 
violations of the compulsory school-attendance law and the child 
labor law. It may parole to the Chief Probation Officer and may 
impose suspended sentences upon parents guilty of neglect of 
children. The Court consists of one judge appomted by the Pres- 
ident with the advice and consent of the Senate for a six-year 
term. 

The United States Commissioners are appomted by the District 
Supreme Court and have the same powers as such commissioners 
elsewhere. 

There has been agitation in the District for some form of repre- 
sentation m Congress and suffrage in national elections. In the 
absence of local suffrage Citizens’ Associations have grown up. 
These voluntary and extralegal bodies are organized for various 
sections of the District, the white bodies bemg orgamzed into the 
Federation of Citizens’ Associations. Similar Negro groups are 
known as Civic Associations. The associations usually charge 
dues of |i a year. The Federation of Citizens’ Associations, con- 
sistmg of two delegates from each Association, meets in the board 
room of the District Building. The Civic Associations have a 
Federation of Civic Associations. For a number of years there 
was also a Citizens’ Advisory Council, consisting of representa- 
tives from the Federation of Citizens’ Associations and the 
Federation of Civic Associations, to which bills before Congress 
were referred by the House and Senate Committees on the Dis- 
trict of Columbia before action. The Commissioners also con- 
sulted It upon the budget and upon legislation. By this means 
the voteless citizens of the District could express themselves upon 
legislation concernmg themselves. This council no longer is 
functioning, however. 

Protectorates and Spheres of Interest 

At Verona, in November of 1822, the four powers of Russia, 
Prussia, Austria, and France agreed to mtervene m support of 
absolutism in Spain with the apparent intention of bringing the 
Spanish colonies back mto the empire from which they had re- 
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volted. This did not accord with the sympathies of the Bntish 
people. Neither did it accord with British interest, for the re- 
turn of the Latin-American republics to the Spanish colonial sys- 
tem would end the trade diat had sprung up with the new states. 
Meanwhile, the sympathies of the people of the United States had 
been enlisted with the new republics, and our policy too was 
averse to the reconquest of American territory by a reactionary 
Old World power. Our of this situation arose the Monroe Doc- 
trine. 

The original statement of this most famous of American poli- 
cies IS found in two parts of Monroe’s message to Congress in 
December, 1823. The first part was a statement that the 
American continents were no longer open to colonization by Eu- 
ropean powers. It had specific reference to certain claims then 
being advanced by Russia to territory on the north Pacific coast. 
The second part referred to the Verona agreement, and after dis- 
claimmg interest in the wars of European powers m matters 
relating to themselves, stated that in movements in this 
hemisphere we were more immediately connected. It then 
referred to the difference between the governments of the allied 
powers and our own, and declared: “We owe it, therefore, to can- 
dor and to the amicable relations existmg between the United 
States and those powers to declare that we should consider any 
attempt on their part to extend their system to any portion of this 
hemisphere as dangerous to our peace and safety. With the exist- 
ing colonies or dependencies of any European power we have not 
interfered and shall not interfere But with the governments who 
have declared their mdependence and maintained it, and whose 
mdependence we have, on great consideration and on just princi- 
ples, acknowledged, we could not view any interposition for the 
purpose of oppressing them, or controlling in any other manner 
their destiny, by any European power in any other light than as 
the mamfestation of an unfriendly disposition toward the United 
States.” 

There has been one important extension of the Monroe Doc- 
trine smce that time. In 1825, we took the position that we 
would not consent to the occupation of Cuba and Puerto Rico by 
any European power other than Spam. In other words, we will 
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not permit the transfer of American colonies from one power to 
another, or at least from a weak nation to a strong one. The 
Monroe Doctrine is justifiable as a defensive policy on the part of 
the United States, to preserve our own mstitutions, to prevent 
European rivalries and wars over American territories, and to 
prevent the extension of the “balance of power” to America. 
This does not detract from the idealism of Henry Clay and Amer- 
icans generally whose sympathies were enlisted in the struggle for 
liberty among the dependencies of Spam and m the cause of rep- 
resentative government. 

We have never been under the necessity of resorting to arms in 
defense of the Monroe Doctrine, although that extremity has 
seemed dangerously near at times. When the French occupied 
Mexico under cover of Maximilian’s “Empire,” when the British 
threatened in Venezuela m 1895, and again when the Germans 
apparently were threatenmg m the same country m 1902, 
we might well have been compelled to fight for it had it not been 
that any European nation that challenged it might have precipi- 
tated a European war. The Monroe Doctrine has never been 
defined by Congress nor adopted, except indirecdy, by that body. 
It has been an “executive pohcy” supported by the public opmion 
of the country. In an mdirect way the Senate did give its ap- 
proval to the principle of the Monroe Doctrine when, m 1912, 
there was danger that a Japanese company would receive a con- 
cession m Mexico at Magdalena Bay. At that time the Senate 
adopted a resolution presented by Senator Lodge, stating that we 
could not see without grave concern the occupation of a military 
or naval point on the American continent by any corporation or 
association which had such relations with another government, 
not American, as to give that government a control for military or 
naval purposes. 

A sort of corollary to the Monroe Doctrine is our Caribbean 
policy. This has never been formulated in words, but has had 
ample demonstration in our actions. Our interest in Cuba was 
demonstrated very early and our close relationship to Central 
America was well appreciated. The building of the Panama 
Canal has renewed and increased our interest in the coimtries 
that lie between us and that waterway. 
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With the defeat of Spain in 1898, we might well have insisted 
upon retaining so desirable an island as Cuba, “The Pearl of the 
Antilles,” despite previous ofScial protestations disclaiming such 
designs. However, we preferred to grant independence under a 
protectorate. Under the terms of the Platt Amendment (to the 
army appropriation bill of March 2, 1901) we insisted upon eight 
concessions to be inserted by Cuba in its constitution. The con- 
ditions laid down in the Platt Amendment were: (i) that Cuba 
would not by treaty or in other manner permit its independence 
to be impaired by another power; (2) that no debt should be 
contracted that could not be paid from ordmary revenues; 
(3) that the United States should have the right to intervene in 
Cuba to preserve its independence and mamtain order; (4) that 
Cuba ratify the acts of the United States during the occupation; 
(5) that Cuba continue the improvements in sanitation inaugu- 
rated by the United States; (6) that the disposition of the Isle 
of Pmes be determined later; (7) that the United States be 
granted lands necessary for coalmg or naval stations; (8) that 
these provisions be embodied in a treaty. 

These provisions were embodied in a treaty signed in 1903. In 
1934, however, a new treaty abrogated all the stipulations except 
those afFecting coalmg and naval stations. Thus, except in re- 
spect to these provisions, the Platt Amendment is not now in 
effect. 

Under our right to acquire a naval station we have chosen 
Guantanamo, where we have a lease at a rental of $2,000 a year. 
In 1906, It became necessary for the United States to occupy 
Cuba and take over its admmistration. The occupation was 
ended m a little over two years. As a result of our close relations 
with Cuba we have a reciprocity in customs under which each 
country grants to the other lower tariff rates than are applied 
upon the goods from other countries. 

In 1905, President Roosevelt negotiated a protocol with the 
Dominican Republic under which we were to administer its cus- 
toms and supervise the settlement of its debts. The protocol 
failed of ratification in the Senate but Roosevelt proceeded under 
a modus vivendi without a treaty. In 1907, the Senate accepted 
a treaty, somewhat modified m form from the protocol of 1905. 
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It was necessary to undertake this supervision of finances in 
order to prevent a possible occupation of the Dominican Republic 
by foreign powers m the interest of their nationals who 
were clamormg for the repayment of loans. This might have 
developed mto a permanent occupation and a challenge to the 
Monroe Doctrme. The finances of the country were in such a 
state that it was not likely that they would be straightened out 
unassisted. Our action was characterized as the “big stick” policy 
of Theodore Roosevelt, that is, that we would force neighboring 
small countries to live up to their international obligations. In 
his message of December 6, 1904, Roosevelt had said: “Any 
country whose people conduct themselves well can count upon 
our hearty friendship. . . . Chronic wrongdoing, or an impo- 
tence which results m a general loosening of the ties of civilized 
society, may m America, as elsewher.e, ultimately require inter- 
vention by some civilized nation, and m the Western Hemi- 
sphere, the adherence of the United States to the Monroe Doctrme 
may force the United States, however reluctantly, in flagrant 
cases of such wrongdoing or impotence, to the exercise of an in- 
ternational police power.” 

Under President Wilson we undertook a military occupation of 
the Domimcan Republic, but this was termmated by succeeding 
ad m inistrations. 

Agam, under President Wilson, turbulent conditions in Haiti 
led to an occupation in 1915. This occupation, also, has been 
ended. 

For a period we kept a force of marines in Nicaragua. Dis- 
turbed conditions in that country led us in 1912 to station there 
a guard of marmes, and they were retained up to the beginning of 
1933. We intervened in revolutionary disturbances, supervised 
elections when it was deemed necessary, and used our good offices 
to maintain the course of consatutional government. With Nic- 
aragua we also have a treaty, concluded m 1916, granting us in 
perpetuity the exclusive right to construct a canal, together, with 
a ninety-nine year lease (renewable for another ninety-nine years) 
of a naval base m the Gulf of Fonseca and of the Great Corn and 
Litde Corn Islands as coaling stations. This treaty cost us $3,- 
000,000. Costa Rica, El Salvador, and Honduras hold that this 
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treaty violates certain rights belonging to them. The Central 
American Court of Justice, established by the five states of Cen- 
tral America under tlie auspices of die United States, upheld the 
claims of Costa Rica and El Salvador m cases brought by diose 
countries, but as the United States was not a member of 
the court it refused to declare the treaty void. Both Nicaragua 
and the United States have ignored the decision. 
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CHAPTER XIV 


New States 

The States as Tart the Governmental Structure 

In the structure of government in the United States, the states 
are as important, or even more important, than the federal gov- 
ernmenL In following the plan of studying the governmental 
orgamzation before undertaking the question of the forces that 
operate back of this formal structure, the next subject for study, 
therefore, is the position of the states m the Union and their gov- 
ernmental organization. 

The Western Lands 

When the Articles of Confederation were presented to the states 
for acceptance there was fear that in the new Umon the smaller 
states would be overshadowed by those that held claims to vast 
tracts west of the Alleghenies. Maryland refused to accept the 
Articles until it became clear that such claims would be surrend- 
ered. In time all the Western lands were ceded to the United 
States. 

The Congress of the Confederation showed wisdom in its atti- 
tude toward the new acquisitions. In the instrument that laid 
the foundations for their political future it performed its greatest, 
possibly Its only, act of real statesmanship. The prevailing prac- 
tice of the times sanctioned the retention of such possessions as 
subject provinces, governed by the central authorities and 
admmistered with the welfare of the older states m mind. If 
Congress had followed a shortsighted policy of this sort it would 
have been disastrous, for as the Western provmces became more 
populous and wealthy they would have revolted agamst any con- 
ditions less than those of equality with the older states. 
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Secessions would have been certain. Fortunately, another policy 
was followed. 

The resolution of Congress which called upon the states for a 
cession of their claims was followed by a proposal that new states 
should be formed which should become members of the federal 
Union When Virginia surrendered its Northwest claims it re- 
peated this proposal. 

An early plan was set forth by certain officers of the Continen- 
tal Army, conspicuous among whom was Timothy Pickermg. 
This plan had for its primary purpose the distribution of land to 
the members of the army, and, if it had been adopted, it would 
probably have led to the establishment of a state in the Western 
country from which slavery would have been excluded. 

In March, 1784, Congress was presented with a proposed or- 
dmance, drawn up by Thomas Jefferson, which provided for a 
division of the Northwest mto ten political units, each of which 
should be granted a permanent constitution when the number of 
free mhabitants reached twenty thousand, and should become a 
state when the number of free mhabitants reached that of the 
least numerous of the thirteen original states. He gave these 
states rather high-soundmg academic names— Metropotamia, 
Michigania, Assenisipia, Polypotamia, Illinoia, Pelisipia, Sylvania, 
Washington, Saratoga, and Cherronesus. Slavery and involun- 
tary servitude, except m punishment of crime, were to be excluded 
after 1800. The clause m regard to slavery and the high-sound- 
ing names were dropped by Congress and some changes were 
made in the boundaries of the states. Thus altered, Jefferson’s 
plan was adopted, but it did not go into effect. 

It was not until July 13, 1787, that Congress passed its famous 
Ordinance for the government of the territory northwest of the 
Ohio. At first this region was to constitute a single district, with 
a governor, a secretary, and three judges, chosen by Congress. 
When there should be five thousand free adult male inhabitants 
there was to be a government consisting of an appointed gov- 
ernor, an elected house of representatives, and a legislative coun- 
cil of five persons chosen by Congress from a list of ten persons 
nominated by the house of representatives. The territory might 
be divided into districts and when the free population of any one 
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of these should reach 60,000, it was to be admitted into 
the Union as a state. Slavery and involuntary servitude, except 
in punishment of crime, were prohibited. The principle that 
complete federal control should be followed by a largely autonom- 
ous territorial government, which again should be followed by 
statehood as the population increased, was applied subsequently 
to most of the continental territory of the United States. Nearly 
all of the states added to the Union have first passed through a 
“territorial” stage. There are some exceptions. Texas, which 
had been organized as an independent country, was made a state 
without having passed through the quasi-autonomous “territorial” 
stage. California, after its acquisition from Mexico, was admitted 
to the Union as a state. Vermont, Kentucky, Tennessee, Maine, 
and West Virginia were carved from existing states. 

Admission Procedure 

New states are added to the Union under special Constitutional 
grant. “New States may be admitted by the Congress into this 
Union. . . .” (Article IV, Section 3). It is probable that the 
power exists even without this grant. 

The Constitution provides no definite procedure for admission 
and no rules to govern Congress m determmmg when to admit a 
new state, and no uniformity has been established by practice. 
The most common procedure has been for Congress to pass an 
“enabling act,” permitting the people of a territory to elect a con- 
stitutional convention to draw up a constitution, which is subnait- 
ted to the people for a vote. If the vote is favorable and any 
other conditions that Congress may have laid down are met, the 
President may be authorized to proclaim the facts and the state 
is admitted without further action by Congress. On the other 
hand. Congress may require that the constitution be brought to 
It for approval before admission is effected. In at least two in- 
stances (Arizona and New Mexico) Congress has then stipulated 
that certain conditions be met, after which a Presidential proc- 
lamation was suflEcient to admit. In the case of Nebraska the 
original act permitting admission upon proclamation was followed 
by another act laying down further conditons to be met before 
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such admission. There are altogether thirteen instances of Presi- 
dential proclamations admitting new states to the Union. They 
are, in addition to the three above mentioned: Missouri, West 
Virginia, Nevada, Colorado, South Dakota, North Dakota, Mon- 
tana, Washington, Utah, and Oklahoma. In the others the action 
of Congress was final. 

The Eq^uahty of the States 

There is some question as to the extent to which requirements, 
binding in the future, can be laid upon mcoming states. In the 
case of Anzona, as a condition precedent to admission, it was re- 
quired that there be eliminated by popular vote a clause in the 
constitution providmg a procedure for the popular “recall” 
of judges. After admission the state replaced the provision. 
This, however, was not in violation of any pledge to the United 
States, for no such pledge had been made, unless it could be ar- 
gued that a pledge was implied m the conditions and procedure 
of admission. 

A better example is the case of Oklahoma. The enabling act 
for that state provided that the capital should not be changed 
from Guthrie previous to 1913. The state constitutional conven- 
tion “by ordinance irrevocable” was to accept those terms, and 
such ordinance was adopted by the convention and ratified along 
with the constitution. However, in 1910, the state legislature pro- 
vided for the removal of the capital to Oklahoma City. In Coyle 
V. Smith, in 1911, it was held that Congress could not admit a 
state upon any terms other than those of equality with its sister 
states, and that the action of the legislature was entirely withm 
Its power. 

It is important to note that the attempted restriction upon 
Oklahoma was not one that directly affected property rights. 
The determination of the location of a state capital is a purely 
political matter. To restrict the power of a new state upon po- 
litical matters would put it in a position inferior to other states. 
On the other hand, where a state has entered upon an agreement 
at the time of admission dealing with property rights, it has made 
a compact such as any other state could make and it appears that 
such agreements must be observed (Stearns v. Minnesota). 
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There is no rule to determine when a territory may become a 
state. Congress has often been guidejd by political considerations. 
Nevada was admitted largely because of the need for administra- 
tion votes in the Senate at a critical period in our history (Octo- 
ber 31, 1864). Marne and Missouri were admitted nearly simul- 
taneously m order to preserve the balance between slave and free 
states. 


Geographical Integrity 

After a state has been admitted to the Union it cannot be di- 
vided by subsequent acts, or joined to any other state, without 
its own consent: . . no new State shall be formed or erected 
within the Jurisdiction of any other State; nor any State be 
formed by the Junction of two or more States, or Parts of States, 
without the Consent of the Legislatures of die States concerned 
as well as of the Congress” (Article IV, Section 3). 

Under the stress of the Civil War these restrictions proved m- 
effective to prevent West Virgmia from being canned from the 
state of Virginia. Obviously the state of Virgmia would not con- 
sent to the separation of its western parts and the creation of a 
new state therefrom. The deed was accomplished when Congress 
accepted a consent given by another body that called itself, and 
was recognized by the United States government as, the legisla- 
ture of Virgima. The consent of the “legislamre” of Virgmia 
having been given, the new state was created. 

Secession 

The question whether it is permissible for a state to secede 
from the Umon is bound up with an important epoch in American 
history. It centered around certam legal questions and certain 
questions of political theory. The fathers probably had some 
mdistmet idea that they were creating a new sovereignty while 
the states retained their sovereignty. Later, John C. Calhoun 
pointed out the mconsistency in this idea of a divided sovereignty 
and even his opponents accepted the truth of his doctrine that 
sovereignty is a umty. 

The term “sovereignty” carries the idea of the supreme author- 
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ity in the state, and supremacy cannot rest m two places at the 
same time. There cannot be two authorities both of which are 
supreme. After demonstrating that sovereignty must rest in 
either the state or the nation as a whole, Calhoun placed it m the 
former. The supporters of a legally indestructible Umon 
accepted his doctrine of the unity of sovereignty but placed it in 
the United States as a whole. The Webster-Hayne debates 
brought out the divergence of the two schools of thought upon the 
Constitutional argument. Hayne argued that the Constitution was 
a compact between the states. Webster replied that it was an in- 
strument made by the people of the United States collectively. 
The Civil War brought the problem to a practical test. While 
a war cannot decide a legal question, it can brmg an end to a con- 
troversy, and It required the Civd War to accomplish this for the 
question of secession. 

It would appear that if secession is impossible, no action of the 
federal government, even m conjunction with a state, could bring 
about the separation of a state from the Union. Nothing short of 
a Constitutional amendment, or possibly a treaty, could accom- 
plish that end. However, upon the conclusion of the Civil War this 
doctrme was challenged by some of the very persons who might 
have been expected to uphold it. If the Northern states were 
justified, constitutionally, m resorting to force m order to prevent 
the secession movement, it was upon the doctrme that no state 
could legally withdraw from the Union. Curiously, there were 
radicals m Congress who held that the member states of the Con- 
federacy were not now entitled to the privileges of states of the 
Umon. This underlay the so-called “state suicide” theory of 
Sumner and the even more extreme “conquered provinces” theory 
of Thaddeus Stevens. The majority in Congress took the more 
moderate position that the Southern states had been, throughout 
the war, and were now, members of the Union. The only Consti- 
tutional bases for the military governments that were established 
in these states and for the rejection of their representatives in 
Congress were the Constitutional guarantee to the states of a re- 
publican form of government and the power of each house to pass 
upon the elections, returns, and qualifications of its members. It 
should be noted that these powers have reference to the govern- 
ment of the states and not to their legal status as states. 
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The Alienation of Territory 

Another interesting phase of this matter relates to the alienation 
of territory. Would it be Constitutional for the United States to 
cede to a foreign country any of the territory of a state without 
Its consent This problem arose m the Maine boundary contro- 
versy. The states of Maine and Massachusetts advanced claims 
to certam territory which was also claimed by Great Britam. 
The United States and Great Britain settled the matter by draw- 
ing a comproimse line. Since the United States had contended 
for the whole territory m dispute, this compromise might be re- 
garded as a surrender of the territory of a state. The difficulty 
was surmounted by making a payment to Maine and Massachu- 
setts in settlement of theur losses. Of course, from the interna- 
tional pomt of view the treaty between Great Britain and the 
Umted States was sufficient to settle the matter. Other countries 
cannot be expected to go mto fine pomts of our Constitutional 
law. They must assume that the treaty-makmg power has au- 
thority to make any such agreements as it enters mto. In fact, 
it may well be argued that even from our own Constitutional point 
of view the treaty-makmg power can negotiate any such treaty 
even without the consent of the states concerned. 

Boundary Disputes 

Disputes over the boundaries between states are within the jur- 
isdiction of the Supreme Court. This was held m the early case 
of Rhode Island v. Massachusetts. 
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CHAPTER XV 


Relations Between the States 

Reasons for the Adoptzon of the Federal System 

Federalism in America is the result of practical considerations. 
Many theoretical arguments are advanced in its favor, but the 
real reason for the adoption of the federal system was the neces- 
sity for reconciling the local feelings and jealousies of thirteen 
independent communities that could not have been induced to sur- 
render to a distant authority even the potential control of their 
local destinies. 

In a federal system a sphere of action is granted to the central 
government, and beyond this sphere it cannot go. Opposed to 
the federal system is the unitary system, such as that of France, 
under which the central legislature determmes the sphere of ac- 
tion of the local governments. The latter are the instrumentali- 
ties of the central government even though they may be permitted 
by it to exercise a large degree of discretion. Thus the sphere of 
action of the local governments is left to be determined by the 
good sense of the central legislature. The danger in the unitary' 
plan lies in the possibility that this central body, in a cravmg for 
the exercise of power or a passion for uniformity, will invade the 
domain that should be left to local authorities. 

The Breakdown of State Lines 

At the same time, certam defects are inherent in the federal 
system. The forty-eight states of the United States no longer 
represent distuict communities, each carrying on its own activities 
with little reference to its neighbors. Economic and social forces 
have broken down state Imes. Commerce and communication 
have not been interrupted by political boundaries. The individ- 
ual states are distmct politically but they are not distinct socially 
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or economically. In fact, greater differences may exist between 
localities withm a smgle state or between the country and the 
city areas in the same state than exist between that state as a 
whole and neighbormg states. 

Social and economic differences do appear to some extent be- 
tween sections of the country and it has been suggested that it 
would be well to do away with our present state system and de- 
velop a new federal system m which there would be only a very 
few states, each covermg a section of the country, as, for in- 
stance, New England or the old South, representmg a more or less 
distinct social and economic complex. Such suggestions, how- 
ever, are not likely to be carried out. The tendency is to retain 
the present state system modified, where necessary, by extensions 
of power on the part of the national government. 

Reciprocal Legislatton 

There are some matters, however, over which the states have 
jurisdiction and which cannot be dealt with by the national gov- 
ernment, but which should be handled m a uniform way over the 
whole country. Congress could be given jurisdiction of these 
matters by Constitutional amendment. This, however, would in- 
volve a centralizing process which is feared by many persons. An 
alternative that has been suggested for the solution of some of 
these problems is reciprocal legislation among the states, that is, 
the passage of the same law upon a subject by each of the states 
so that a uniform rule would be m force over the entire country. 

An important agency workmg toward this end is the National 
Conference of Commissioners on Uniform State Laws, an out- 
growth of the American Bar Association. The object of the 
Conference as set forth in its constitution is “to promote uniform- 
ity in state laws on all subjects where uniformity is deemed de- 
sirable and practicable.” The Conference consists of delegates 
who are named by the governors of the states and territories, in 
most instances by special legislative authority. The delegates 
are members of the legal profession and they serve without com- 
pensation. The Conference has met annually since 1892. 
Drafts of proposed uniform acts are discussed in detail. ;;^ter 
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approval by the Conference, an act is recommended for adoption 
m the various states. In some mstances the Conference has had 
remarkable success m securing adoptions The Negotiable In- 
struments Act, approved in 1896, has been adopted in more than 
fifty jurisdictions; the Warehouse Receipts Act of 1906, in nearly 
fifty jurisdictions; the Sales Act of 1906, m more than thirty 
jurisdictions; the Bills of Lading Act of 1909, m nearly thirty 
jurisdictions; the Desertion and Non-Support Act of 1910, in 
nearly twenty jurisdictions. Some states have been progressive in 
falling into line on these acts. Idaho, Louisiana, Maryland, 
Michigan, Nevada, New York, Pennsylvania, South Dakota, 
Tennessee, Utah, and Wisconsin have each adopted more than 
twenty of the proposed laws. In every jurisdiction some of the 
proposed acts have been adopted. 

It IS much more difficult to secure united action upon social 
questions than it is upon commercial matters like most of those 
listed above. In the latter there is need for agreement only upon 
details, for there is no controversy over fundamental problems. 
Where social questions are involved, however, there is much dis- 
agreement upon underlying philosophy. In the matter of divorce 
the attitude of South Carolina, which allows no divorce under any 
circumstances, and that of Nevada, which provides an easy proc- 
ess, are based upon premises so different as hardly to admit of a 
common ground of understanding. Upon questions affecting 
child labor, hkewise, it is difficult to secure uniformity. 

However, even upon some of the social and economic questions 
it may not always be necessary to secure the imanimous agree- 
ment of all the states in order to bring about effective regulation. 
The location of most mdustries is dependent upon such matters 
as proximity to raw materials and the existence of transportation 
facilities. Thus, an industry is likely to be limited to a few 
states. The cotton textile industry, for instance, is limited to less 
than a dozen states. Effective regulation might be secured 
through the passage of identical laws by these states. Neverthe- 
less, though their number is small, such states are m competition, 
and this competition tends to prevent remedial social legislation. 

An interchange of ideas is afforded by periodic conferences of 
state governors. If the governors were permanent, trained, pro- 
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fessional officers, such conferences might accomplish much in the 
improvement of adnumstrative procedures and m the coordma- 
non of state agencies. Smce the heads of our states necessarily 
are political officers and are constantly changing, their conferences 
are less productive of constructive measures. Conferences of 
governors are a hopeful sign, however, and they have accomplished 
much in the way of brmgmg before the public a realization of 
the confusion that exists in such matters as our conflicting tax 
laws. 


Interstate Compacts 

In view of the difficulty in securing uniform legislation through 
mdependent action by each state, it has been suggested that the 
provisions of the Constitution concerning compacts might be in- 
voked: — “No State shall enter into any Treaty, Alliance, or 
Confederation. . . .” “No State shall, without the Consent of 
Congress . . . enter into any Agreement or Compact with another 
State, or with a foreign Power. . . .” (Article I, Section lo). 

It will be observed that a “Treaty, Alliance, or Confederation” 
is absolutely forbidden, while an “Agreement or Compact” may 
be entered mto with the consent of Congress. The distinction 
between these terms has not been passed upon directly by the 
courts, although it has been suggested that a “Treaty, Alliance, or 
Confederation” is a contract which would affect the political 
power of the state, whereas an “Agreement or Compact” is one 
that would not affect the political power of the state. No state 
compact has yet been held to belong to the forbidden class. 

It would appear from the text of the Constitution that no in- 
terstate compact without Congressional consent is permissible. 
A number have been made without such consent, however, and 
have been upheld in state courts. The same position was taken 
by the United States Supreme Court in a case mvolving a con- 
tract establishing a boundary line (Virginia v. Tennessee), and a 
case in which Arkansas, with the consent of Missouri, incorpo- 
rated a company already incorporated by the latter state (St. 
Louis and San Francisco R. Co. v. James). The reasonmg in 
some of these cases seems to imply that an agreement that does 
not affect the political power of the states concerned or of the 



298 RELATIONS BETWEEN THE STATES 

United States does not require Congressional consent, although a 
more logical theory is suggested by the court in Virginia v. Ten- 
nessee, to the effect that the consent of Congress may be implied 
in certain cases where it is not given in express terms. 

Where interstate compacts involve property rights they are not 
subject to violation by subsequent legislatures, as this would be 
an impairment of the obligation of a contract in conflict with the 
federal Constitution (Green v. Biddle). It would seem, however, 
that other contracts than those affecting property would be sub- 
ject to change under the general principle that no legislature can 
bind Its successors. 

There are many administrative matters, now often controlled 
by boards applying different rules in each state, that could be 
controlled under authority of state compacts, through cooperatmg 
boards or even by a joint commission for several states. Factory 
regulation might be made uniform m this way for a whole mdus- 
try scattered through several states. 

Interstate KendtUon 

Some interstate problems arise m connection with the adminis- 
tration of justice. No state can exercise extraterritorial jurisdic- 
tion. As a result, a crimmal taking refuge in a state other than 
the one in which the crime was committed can be brought to trial 
only by taking him back to the state in which the crime was com- 
mitted. To overcome this difficulty the Constitution provides 
that: 

“A Person charged in any State with Treason, Felony, or other 
Crime, who shall flee from Justice, and be found in another State, 
shall on Demand of the executive Authority of the State from 
which he fled, be delivered up, to be removed to the State having 
Jurisdiction of the Crime” (Article IV, Section 2). 

While the clause reads that the fugitive “shall” be delivered 
up, there is no way to bring compulsion on a governor who refuses 
to surrender the fugitive. The Supreme Court has refused to 
issue a mandamus upon the governor in such a case. In 1859, 
a grand jury in Woodford County, Kentucky, brought m an in- 
dictment against one Willis Lago, for aidmg in the escape of 
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Charlotte, a slave. The governor of Kentucky presented a 
demand to Dennison, the Governor of Ohio, into which state Lago 
had fled, for the surrender of the fugitive. Dennison refused to 
surrender Lago. A request was presented to the Supreme Court 
of the United States for a mandamus to compel the governor to 
surrender the fugitive. The Supreme Court held that it was a 
moral obligation upon the governor to surrender the fugitive but 
that the federal courts could not enforce the obligation. The 
motion for a mandamus was overruled (Kentucky v. Dennison). 
If, therefore, a governor believes a man to be innocent, or for any 
other cause does not want to surrender him to the officers of an- 
other state, the federal government can do nothing to compel him 
to take action. 

On the other hand, if a governor has ordered the arrest of an 
alleged fugitive from the justice of another state, the courts, either 
federal or state, may review his action m habeas corpus proceed- 
ings to determme whether the arrest has been made without 
proper evidence, first, that the individual has been duly charged 
with the crime, and second, that he is a fugitive from justice. 
If this evidence is not produced the arrested person may be re- 
leased (Roberts v. Reilly). 

In one instance, a person charged with crime in Kentucky, who 
at the time was m West Virginia, was kidnapped and returned to 
Kentucky, where he was placed in jail. The federal courts re- 
fused a request of the governor of West Virgmia for the release 
of the prisoner, holdmg that they had no jurisdiction, at least m 
the absence of Congressional legislation. The question of the 
effect upon the case of the illegal seizure of the prisoner was a 
matter for the determination of the courts of Kentucky (Mahon 
V. Justice). The persons who took part in the abduction, 
of course, had broken the peace of the state of West Virgmia and 
could be punished by that state if they came within its jurisdic- 
tion. 

In another case, it has been held that if the governor surrenders 
a fugitive upon extradition papers allegmg a certain crime, it is 
permissible for the state mto which he is returned to try him for 
other crimes than the one for which surrendered (Lascelles v. 
Georgia). 
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This process o£ bringing back a fugitive for trial is usually re- 
ferred to as extradition, through analogy with extradition between 
independent countries. A better practice is to refer to the sur- 
render of fugitives between the states of the United States 
as interstate rendition, for the principles underlying it are differ- 
ent from those m international extradition. In the latter practice, 
the United States will surrender only under treaty provision and 
for specified crimes, although there is an instance in which the 
executive did, m 1864, surrender a fugitive to the Spanish govern- 
ment in the absence of a treaty. “Political” crimes are not cus- 
tomarily included in extradition treaties. It has been held that 
a person extradited from a foreign country for one offense may 
not be tried for another offense until he has had opportunity to 
return to the country that surrendered him (United States v. 
Rauscher). However, this rule would not apply where the extra- 
dition treaty provides otherwise. 

In mterstate rendition, the papers are prepared by the governor 
of the state in which the alleged crime has been committed. This 
is in accordance with the Constitutional provision. The federal 
statutes provide that the demand must be delivered to the execu- 
tive authority of the state into which the person has fled, accom- 
panied by an indictment or affidavit charging the crime. The 
fugitive IS then to be turned over to the agent of the state making 
the demand. Expenses are to be borne by the latter state. 

It will be observed that difficulties are likely to arise through 
the mability of officials of the state in which a crime has been 
committed to arrest the criminal in another state, while the state 
m which the crimmal has taken refuge cannot arrest him without 
rendition papers. Difficulties may also arise when a crime has 
been committed at some undetermined point near the border of 
two states, or when the crime has been committed m a state other 
than the one in which the criminal was living at the time of the 
crime, as, for mstance, when the criminal has been guilty of false 
advertising in one state while he is livmg in another. 

A crimmal cannot be arrested for the purpose of interstate 
rendition unless he is a fugitive from justice. For mstance, a 
father who has been sending money to his family in another state 
suddenly discontinues this support. Although he has been guilty 
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of abandonment in the state in which his family resides, he was 
not present m that state and therefore cannot have left it smce 
the commission of the crime. Therefore, he is not a fugitive from 
justice and cannot be extradited. Probably such abuses could be 
corrected by interstate compacts for the surrender of persons ac- 
cused of crimes but who are not fugitives. 

Full Fatth and Credit 

The Constitution provides that “Full Faith and Credit shall 
be given in each State to the public Acts, Records, and judicial 
Proceedmgs of every other State. And the Congress may by gen- 
eral Laws prescribe the Manner in which such Acts, Records and 
Proceedings shall be proved, and the Effect thereof” (Article IV, 
Section i). 

The effects of this clause usually appear in the courts of one 
state when there is brought into question the validity of some rec- 
ord or judgment of another state. Such record or judgment is 
given by the clause the same validity that it would have if it were 
a record or judgment of the state m which it was bemg brought 
into question. For mstance, a birth record in another state will 
be accepted as having the same validity that it would have in the 
state m which it was recorded. A marriage m another state will 
be recognized on the same bssis as a marnage in that state. The 
judgment of a court in a civil suit in another state is enforceable 
just as though it had been rendered in the state m which it is 
now bemg brought mto play. 

There are two important limitations upon the effects of this 
clause. In the first place, in respect to judgments m the courts 
It applies only to civil judgments. The clause does not compel 
one state to enforce the criminal laws of another state. There- 
fore, a verdict in a crimmal case could not be enforced in other 
states. 

In the second place, the courts of one state do not recognize a 
judgment rendered by a court in another state unless the latter 
court had jurisdiction of the case m which the judgment was rend- 
ered. This question of jurisdiction arises particularly when 
divorces have been granted in one state and are bemg questioned 
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in another. The lax provisions of certain states in reference to 
divorce have contributed largely to embarrassment in this respect. 
For instance, let us assume that a man and wife had a matrimon- 
ial domicile in one state and the husband went to anodier state, 
lived there a short time, and received a decree of divorce, while 
the wife remamed at home. This decree might be questioned on 
the grounds, first, that the husband had not acquired a bona fide 
domicile in the state that granted the divorce, and second, that 
the wife, being outside the state, could not have been served with 
notice of the suit. If the divorce had been secured m the state 
of matrimonial domicile, that is, the state m which husband and 
wife had their permanent residence, and notice by publication 
had been served on the party absent from the state at the time 
of the divorce, the situation would have been different. 

In any mstance the problem is one of the jurisdiction of the 
court. If the court had jurisdiction, its decree would be valid. 
If it did not have jurisdiction, its decree might be questioned in 
other states. 

Thus, there is much confusion in die divorce situation m this 
country. Persons who thought themselves divorced and have re- 
married might discover that their divorce decrees are not valid 
m states that do not recogmze the jurisdiction of the state that 
granted the decree On the other hand, it will be noted that 
such questions usually arise when one of the parties has left the 
matrimonial domicile m order to secure an easy divorce m another 
state. The effect of the present rule is to protect diose states 
that prefer to maintain the more severe requirements for divorce. 

The Comity Clause 

The so-called “comity clause” of the Constitution provides that 
“The Citizens of each State shall be entitled to all Privileges and 
Immumties of Citizens in the several States” (Article IV, Sec- 
tion 2). 

This clause does not grant to the citizens of any state the right 
to carry the privileges and immunities of that state into another. 
It merely grants to the citizens of one state the right to enter an- 
other state and partake in the privileges and immunities there on 
a parity with the citizens of that state. As a matter of fact, even 
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this right is subject to some limitation. For instance, the right 
to vote may be made subject to a reasonable period of residence. 
It has also been held that a state may restrict the rights of citi- 
zens of other states in the killmg of wild game withm the state. 
Wild game is considered the common property of the citizens of 
the state m which such game exists and the state is not under the 
necessity of grantmg complete parity to noncitizens. Oysters are 
wild game within the meanmg of this rule (McCready v. Vir- 
ginia). In general, however, noncitizens within the state enjoy 
equality under the comity clause and have the right to live in the 
state, to acquire property and carry on business, to claim the pro- 
tection of the state and the justice of its courts, paying taxes no 
greater than those of citizens, and exercising the suffrage under 
such reasonable regulations as may be necessary. As a matter of 
fact, probably most of these privileges and immunities are also 
protected under the provisions of the Fourteenth Amendment in 
respect to due process of law and the equal protection of the laws. 

The comity clause is applicable only to citizens. A corpora- 
tion, although a person in the eyes of the law for certain purposes, 
IS not a citizen of the state which incorporates it, within the 
meaning of the comity clause. As a person, however, a corpora- 
tion enjoys due process of law under the guarantee in the Four- 
teenth Amendment and thus secures most of the advantages given 
to citizens under the comity clause. 
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CHAPTER XVI 


The State Legislature 

POWERS 

Theory of Powers 

The theory of our system of government begins with the state 
as the basic element. The state possesses all governmental 
powers that are not taken away from it by the federal Constitu- 
tion. 

Within the state the legislature is presumed to possess 
all powers except such as are taken away from it by the state 
constitution, although there are some early decisions which indi- 
cate that the legislature is himted by principles of natural justice.^ 
Thus the state legislature is the residuary source of governmental 
authority m the United States. Its powers are not looked upon 
as havmg been conferred upon it by the state constitution, which 
may place limits upon the legislature but does not grant powers 
to it. 

Back of the legislatures are the voters, who constitute the 
source of power m a political sense. It is the electorate thatj 
chooses the members of the legislature and the other officers of | 
government, and that thus ultimately controls policies. Broader 
tlian the electorate are the people, whether voters or not, who 
formulate the public opmion that guides both voters and legisla- 
tures. In the legal sense, however, it is the state legislature that 
is the ultimate source of powers, since it may enact any laws that 
are not prohibited to it by the state constitution or denied to the 
state by the provisions of the federal Constitution. 

The state legislature thus occupies a different position from 
Congress, which possesses only such powers as are granted to it 
directly or indirectly by the federal Constitution. 

'See p. 333 
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Actual Poivers 

The actual legislative powers of the state legislature are not 
only broader in scope than those of Congress but they deal with 
matters that more intimately affect the individual. Congress is 
concerned primarily with such matters as interstate commerce, 
the postal system, and external relations. Even with the broad 
interpretation that has been given to the commerce power, the or- 
dinary mdividual has, at least until very recently, had little or no 
direct contact with the federal government. Congress owes 
much of its prommence to the size of its appropriation bills, its 
war powers, and its incidental control of the army and navy. In- 
directly, through the mfluence of its money grants for various 
purposes, through its agencies for research and fact-jfinding, 
through Its foreign tariffs and internal taxes, and through its reg- 
ulation of interstate commerce, it exercises a great influence upon 
local commerce and mdustry. In time of war and national 
emergency Congress has expanded its activities in these respects. 
It IS true, too, that there has been a tendency gradually to extend 
federal activities and this has shown mcreased acceleration in 
recent years. However, the state is still the primary factor in 
the control of local business. 

The prevention, detection, and punishment of crime are state 
matters. Education, health, and sanitation are in the most part 
state problems. The professions are subject to state control. 
The state possesses the “police power” for the protection of the 
public health, safety, morals, and general well-bemg.® All these 
powers are exercised by the state legislature direcdy or are dele- 
gated by it to the counties, cities, and other units of local govern- 
ment. It is with the acts of the state legislature or its local 
organs, and not those of Congress, that the individual has by far 
the most contact. 

The state legislature also has functions that are not legislative 
in nature. It exercises “constituent” powers, in that it takes part 
in the amendmg of the state constitution and also may be used as 
a part of the machinery for amending the federal Constitution, 
As the rule-making body m the state administrative system it 


’See p 545 
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passes laws that create and control the state administrative offi- 
cers and boards. The power to tax and spend money may be 
considered in large part incidental to its other powers, but these 
may become means of control independent of its direct powers. 
Its cooperation with the federal government may be necessary for 
the enforcement of national laws. The Volstead prohibition act 
was an example of a federal law that suffered frequently through 
failure of the states to cooperate fully m its enforcement. In im- 
peachments, the state legislature functions toward the state ad- 
mmistration as does Congress toward the federal admmistration. 
Each house passes upon the elections and qualifications of mem- 
bers, as do the houses of Congress. Each house also, through its 
committees, may conduct mvestigations of the state administra- 
tion. Such investigations may disclose administrative abuses or 
may serve as a basis for recommendations for improvement in the 
organization of departments and bureaus. 

Federal Fjstncnms 

Obviously the state legislature cannot act upon subjects re- 
moved from Its jurisdiction by the federal Constitution. The 
tenth section of the first article of the Constitution lays down a 
number of direct prohibitions. A state is prohibited from enter- 
ing mto any treaty, alliance or confederation, granting letters of 
marque and reprisal, coining money, emitting bills of credit, mak- 
ing anything but gold and silver com a tender in payment of 
debts, passmg bills of attamder, ex post facto laws, or laws im- 
pairmg the obligation of contracts, or granting of titles of nobility. 
Certam other things are permitted only with the consent of Con- 
gress. A state may not, without such consent, lay imposts or du- 
ties on imports or exports except to cover the expenses of inspec- 
tion laws, and even when such consent is given the state law is 
subject to revision by Congress, and the net produce must go into 
the treasury of the United States. A state may not, without the 
consent of Congress, lay tonnage duties, keep troops or ships of 
war m time of peace, enter mto an agreement or compact with 
another state or a foreign power, or engage m war unless invaded 
or in such imminent danger as will not admit of delay. Some of 



307 


THE STATE LEGISLATURE 

these prohibitions of Article i, Section lo are discussed else- 
where.* Some, such as the prohibition upon letters of marque 
and reprisal, have little significance at the present time. The 
fourth article also places restrictions upon state action, m provid- 
mg that full faith and credit shall be given m each state to the 
public acts, records, and judicial proceedings of every other state; 
in providmg that the cmzens of each state shall be entitled to all 
privileges and immunities of citizens in the several states; and in 
providmg for the return of fugitives from justice and of escaped 
slaves.* In prohibitmg slavery and mvoluntary servitude the 
Thirteenth Amendment applies to the states as well as to the fed- 
eral government. The first article, the Fifteenth Amendment, the 
Seventeenth Amendment, and the Nmeteenth Amendment con- 
tam restrictions upon the states in the matter of suffrage require- 
ments, and the second article contains some restrictions upon the 
states in the choice of Presidential electors. Perhaps the most im- 
portant limitations upon state legislation lie in the prohibitions m 
the Fourteenth Amendment forbiddmg state laws w’hich abridge 
the privileges or immumties of citizens of the United States and 
prohibiting the state from depriving any person of life, liberty, or 
property without due process of law, or denying the equal protec- 
tion of the laws.® It would be difficult, if not impossible, to 
enumerate all the restrictions which the Constimtion places upon 
the states. A large part of them are indirect. Whenever the 
Constitution gives jurisdiction to the federal government over a 
matter, any state law that conflicts with a Congressional act upon 
that matter is void. A good example is the federal jurisdiction 
over interstate commerce. Sometimes the federal jurisdiction is 
held to be exclusive, that is, no state law could be passed upon a 
subject even though the federal government has not acted. For 
example, a state law directly affecting immigration would be in- 
valid, for the federal government has exclusive jurisdiction over 
the subject. The Constitution, laws of the United States in pur- 
suance thereof, and treaties under the authority of the United 
States are declared to be the supreme law of the land (Article 




®See pp 297, 381, 635. 
■^See pp 298, 30I5 302. 
®See p 531 
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VI), and thus constitute restrictions upon the states in case of 
con&ct with the state constitutions or laws. By implication, the 
states may not tax a federal mstrumentality or mterfere with the 
federal government m the execution of its powers.® 

These restrictions seem to constitute a formidable array. How- 
ever, the federal government is limited to those matters over 
which It has specifically been granted jurisdiction and to those 
that may reasonably be implied from these specific powers. An 
independent system of courts terminating m the Supreme Court 
of the United States is the final arbiter in most instances of the 
extent to which implications may be carried. The courts are the 
protectors not only of federal powers but of state powers. More- 
over, public opinion as expressed in law is a brake upon attempts 
to encroach too fast upon state jurisdiction. In emergencies, an 
extremely broad interpretation of federal powers may be at- 
tempted, but some recession m federal activity always has set in 
after the emergency has passed. 

State Kestncuons on Legislatures 

The framers of the early state constitutions had faith in repre- 
sentative government. They believed that through the process of 
election by the qualified voters there could be chosen a body of 
men who were competent in ability and character, and that the 
legislative powers of the state could be entrusted to them. It is 
true that “bills of rights” limitmg legislative action in relation to 
mdividuals were included m state constitutions, but these applied 
only to certain matters which were regarded as fundamental; and 
they would appear to have been as much the result of abstract 
theory and the carrymg over into local government of axioms that 
had been developed by the struggle with the distant British gov- 
ernment as they were of any real fear that the local legislatures 
would be guilty of arbitrary actions. At any rate, the restrictions 
were not extensive. The people had faith in representative 
government. 

As time went on the state constitutions came to include more 
and more in the way of restrictions upon legislatures. These re- 
strictions took the form first of direct prohibitions of legislative 

®See p. 382. 
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action or of regulations upon the way in which action should be 
taken, and secondly, of the inclusion of legislation in the consti- 
tution Itself. These restrictions were the result largely of lack of 
confidence in the ability and integrity of the members of the legis- 
latures, and for this there appears to have been much justification. 

The inclusion of legislation in the constitution has been the re- 
sult not only of this lack of confidence but of another factor. 
When a matter of legislation is mcluded m the constitution itself 
It cannot be amended or repealed by the ordinary legislative proc- 
esses. Legislation does not often come mto being except as the 
result of vigorous action m its favor by interested or enthusiastic 
persons, and usually these are a small mmority. They not only 
want to have their pet measures enacted mto law, but they want 
their legislation made permanent, once and for all. Placed in the 
state constitution it can be amended or repealed only by the proc- 
ess of constitutional amendment and is safe from change by the 
legislature, as it would not be if merely mcluded m the code of 
laws. The pressure, therefore, has been to mclude m the consti- 
tution measures that normally would have been placed on the 
ordinary statute books. 

Constitutional restncUons upon legislatures are many and of 
various kmds. The oldest type is m the form of “bills of rights.” 
These are similar to restnctions upon Congress that are imposed 
by the first eight amendments of the federal Constitution. Their 
purpose is to protect the individual from arbitrary governmental 
action. Freedom of speech and of the press, freedom of religion, 
the right to bear arms, and the privilege of the writ of habeas cor- 
pus are familiar phrases among these restrictions. Prohibitions 
of ex post facto laws, laws impairing the obligation of contracts, 
and laws that take life, liberty or property without due process of 
law merely repeat federal restrictions upon the states and are not 
at all necessary, but the makers of constitutions evidently have 
felt that such traditional provisions were required to complete 
their conception of what the well-dressed constitution should 
wear. In fact, “due process of law” as now interpreted seems to 
be sufficient to provide all the essential restrictions of a whole bill 
of rights. Of course, many of our state constitutions were drawn 
up before the Fourteenth Amendment was adopted. 
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The more recent forms of restriction vary much in their details 
and cover a wide range. Extravagance — and worse — ^in state 
legislatures has led to limitations upon the power to tax, the 
power to borrow, and the power to spend. Taxes may be re- 
quired to be uniform for each class of property. Bond issues 
may be limited m amount, may require a higher vote for adoption 
than ordinary laws, and, where a fixed amount is exceeded, may 
require a submission to the voters. In Maryland the legislature 
has been denied the right to increase items m the governor’s bud- 
get for the executive departments or to decrease the items for the 
judiciary, though it may still increase or reduce those for the leg- 
islature. Special appropriations m Maryland other than those in 
the budget require a three-fifths vote and must provide a way to 
meet the appropriation. New York State also has placed restric- 
tions upon the appropriatmg power. 

Further restrictions upon the legislature may take the form of 
limiting the number and length of sessions, evidently upon the 
theory that legislatures are a necessary evil which should be lim- 
ited to the time required to pass essential bills and then be' sent 
home. We know that legislatures cannot be kept out of mischief 
by this device, that in reality a rush m legislation makes it easier 
to put through bad bills and leads to the improper framing of 
even desirable legislation. The limitations stand as a memorial 
to the fond hope of the constitution-makers to check the flood of 
laws. 

Other restrictions have even tried to prescribe rules of proce- 
dure for the legislative bodies, such as the requirement that” all 
bills be prmted before being acted upon, and that every bill shall 
have three readings. Such restrictions are not easily enforced. 
The courts are reluctant, in considering the validity of measures, 
to go back into their legislative history. The legislature easily 
sees their uselessness. In an age of printing, three readings of a 
bill would appear to be unnecessary and it is doubtful if in any 
modern legislature bills are read three times m full. The term 
“reading” is interpreted very loosely mdeed, and may mean 
merely that the title was read and the reading of the bill assumed. 
The requirement that the vote of each member on each bill be re- 
corded is subject to question as to both its necessity and its wis- 
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dom. The same is true of the requirement that a bill may not be 
amended by reference, m other words, that the amended parts 
must be repeated. This was intended to prevent the abuse of 
changmg laws without clearly mdicatmg what was bemg done. 
However, the requirement becomes ndiculous at times. To raise 
the speed limit for automobiles from thirty to forty miles should 
not require the repetition of a whole provision upon reckless driv- 
ing. Such thmgs should be left to the legislature, which, after 
all, must be entrusted with much power. Some states require 
that amendments refer to the amended law by number. Some 
require that the title properly describe the contents of an act. 

Special legislation, particularly for cities and local areas, has 
not only absorbed much of the time of legislatures in the past but 
has led to serious abuses. A “special” law is, in general, one that 
applies to a smgle individual, a group in which the individuals are 
mentioned by name, or to a single municipality. Some states now 
limit in various ways the power of the legislature to pass special 
laws, but these limitations have been quite easy to evade, smce a 
“special” law may be made general by applymg it m terms to a 
whole class, and the “class” may be so defined as to be a very 
limited one. 


The InitiaUve and Referendum 

During the first part of the present century a wave of enthusi- 
asm passed over the country for two devices which were designed 
to place a check upon legislative incompetence and corruption. 
These devices were the initiative and referendum, both of which 
are means of direct legislation, that is, legislation directly by the 
voters. 

The referendum developed in two forms. In one form the leg- 
islature might, if It chose, pass on to the voters the determmation 
of whether a bill should become law. In such case, at the next 
general election, or at a special election, the proposed law would 
be carried upon the ballot, and the voters would express their ap- 
proval or disapproval, an affirmative vote constituting enactment 
just as though the measure had passed through the legislature and 
been signed by the governor. In the other form of the referen- 
dum, all measures, except those designated by the legislature as 
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emergency measures, were suspended for a fixed period, such as 
ninety days, after enactment. At the end of this period an act 
went mto effect, unless a petition m the proper form had been 
signed by a percentage of the voters, such as five or ten per cent. 
In such case, the act was further suspended until it could be sub- 
mitted to the electorate for a vote. 

The mitiative likewise developed m two forms. Under the di- 
rect initiative a proposed law was drawn up by persons interested 
m Its enactment, and the required number of signatures was se- 
cured upon a petition for its submission to the electorate. At the 
ensumg election it was defeated or enacted into law. Under the 
indirect mitiative die initiated measure must go to the state legis- 
lature before being voted upon by the people. The legislature 
might then enact it mto law and make submission to the people 
unnecessary. Some states permitted the legislature to submit a 
competing measure, which would become law if the required 
number of popular votes was cast for the two proposals and if it 
secured more votes than the original. 

One diflSculty experienced with direct legislation was the small 
popular vote usually cast upon proposed measures, even at elec- 
tions in which the vote for officers was high. Some states, there- 
fore, required not only a majority of the votes cast upon the 
measure, but a percentage or even a majority of the votes cast at 
the election. 

The initiative and referendum are no longer regarded as pana- 
ceas for legislative incompetence. While they remam in the con- 
stitutions of states which had adopted them, there have been no 
recent additions to the list. On the whole, the voters, even 
though intelligent, are not qualified to pass upon the quality of 
proposed laws, for they have not the time to devote to their 
study. Moreover, there is no such opportunity in direct legisla- 
tion for perfecting a measure by amendment as there is m the 
case of measures which pass through legislative bodies. Even the 
competmg legislative proposals sometimes accompanying the indi- 
rect initiative are not a sufficient substitute for the usual legisla- 
tive process. For these and other reasons direct legislation is not 
now regarded with special favor as a measure of reform. 
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Length of State ConsHtntions 

The various direct restrictions upon legislatures, combined with 
the tendency to write statutes into the constitutions themselves, 
have led to an unnecessary lengthemng of the fundamental instru- 
ments. They are monuments to the suspicion with which the 
American people have viewed their legislatures. Little of this 
constitutional expansion has led to good results, and most of it 
has been pernicious. Rather than hedge the legislatures about 
with restrictions, it would appear that a better plan would be to 
work out a system of government that is simple and open to ob- 
servation and then to entrust the legislatures with the necessary 
powers. Permanent stability and good laws will result only 
through the development of self-restraint upon the part of the 
legislatures, not through checking them by constitutional and ju- 
dicial restrictions. 

The Amendment of State Constitutions 

In view of the large amount of matter m state constitutions 
which IS of a statutory rather than of a fundamental nature, there 
IS a tendency for the amendmg process to be made rather easy, 
approaching that followed m the enactment of ordmary statutes. 
In general, there are three methods of amendment followed m 
this country. 

First, there is the method of amendment through the use of a 
constitutional convention. This is a body elected by the people 
of the state for the express purpose of proposing amendments. 
Amendment through tlie use of a constitutional convention is per- 
missible m every state except Rhode Island. Ordinarily the pro- 
posals of a constitutional convention must be submitted to the 
voters for ratification, but there are a few state constitutions that 
were adopted by conventions without submission to the people, 
and in Delaware the adoption of amendments by the convention 
completes the process. When a whole new constitution is sub- 
mitted to the people it may be defeated because of a few contro- 
versial proposals. Sometimes, therefore, the controversial parts 
are submitted separately, or each part of the constitution is sub- 
mitted independently. 
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Another method of changing state constitutions is by legislative 
proposal. Ordinarily this requires something more than a simple 
vote of both houses of the legislature. A two-thirds vote of the 
membership or passage by two successive legislatures are common 
requirements. In Delaware, passage by a vote of two-thirds of 
the total membership m each house in two successive legislatures 
completes the process, but m other states the proposals must be 
ratified by the people. 

A third method of amendment, found m some states, is through 
the initiative. Under this plan, a proposed amendment is drawn 
up, and a petition is signed by a fixed number or percentage of 
voters, after which the amendment is submitted to the people for 
ratification. 

Ratification by the people under any of these three methods 
may be by a majority of those votmg upon the proposal. How- 
ever, It is sometimes required that it be by a higher vote, as by a 
majority of all the votes cast at the election at which the proposal 
is submitted to the people. Smce the vote upon oflScers is likely 
to be much heavier than that upon amendments, this makes 
amendment more difficult. Some states have set up other re- 
quirements, such as limitations upon the number of amendments 
that may be proposed each year, or other restrictions that make 
amendment more difficult. 

Ordinarily, amendment by use of a convention is considered 
best when a whole constitution is being revised, while the other 
methods are more applicable for single proposals. 

ORGANIZATION AND PROCEDURE 

Unifonmty 

The organization of our state legislatures is similar to that of 
the federal Congress. It is remarkable that our state govern- 
ments have shown so little variety in form, so little expenmenta- 
tion. Mechanically we are an inventive people. No other large 
country produces so many patents per head of population as does 
the United States. Nor have we been sterile politically, for we 
have conducted a great experiment m democracy and have con- 
tributed much to the theory and practice of federalism. In re- 
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cent years we have conducted some successful experiments in city 
government which now are being tried out in the government of 
counties. But our state governments present, at least in broad 
outlme, a vast and monotonous uniformity. The same bicameral 
legislatures, the single executive, the veto, the senatorial approval 
of executive appointments, the familiar variations upon the sys- 
tem of checks and balances — all these and many more are faith- 
fully reproduced from the federal plan. Nebraska is the only 
state with a unicameral legislature. Why has no state experi- 
mented with a cabinet system ? With forty-eight opportunities it 
would seem remarkable that no cabmet plan has been tried. 

Foreign observers have been struck with die great uniformity 
in American life. The cities and local areas of Europe have dis- 
tinct histones and are impressed with mdividual differences. 
Their architecture, their customs, their ceremonies, and their hab- 
its vary from locality to locality. In comparison, American life 
is uniform and national. Naturally, the state governments con- 
form to the social uniformity. However, there are other factors 
that have tended to the same end. 

Bicameral Form 

All of our states, with the single exception of Nebraska, have a 
bicameral legislature. The prevalence of the bicameral form in 
this country can be traced back in part to the orgamzation of the 
tradmg compames that constituted the governmg bodies for some 
of the colonies, in part to the need to represent both the interest 
of the Crown and that of the colony, and in part to the influence 
of the British example. Before the two-chambered form became 
universally accepted there was some experimentation with the tmi- 
cameral idea. Pennsylvania, Vermont, and Georgia each had at 
one time or another a single-chambered legislature. After 1836. 
when Vermont turned to the bicameral form, no state attempted 
the unicameral plan until 1934, when Nebraska adopted an 
amendment providing for this form. The first legislature in 
Nebraska under this amendment, composed of a smgle house of 
forty-three members, met in 1937. There has been no need to 
represent in different chambers two classes or groups of interests 
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Within the states. The classes that formed the basis for the Brit- 
ish system have not existed here, and there has not been the same 
need to represent local areas as against population as m our fed- 
eral system, although there has been some conflict m the states 
betw^een rural and urban areas. The mfluence of tradition and 
the belief in a bicameral system as inherently better than a single 
chamber were perhaps the most important influences. Beyond 
this, most of our states have developed from territorial govern- 
ments provided by Congress with a uniform pattern which in- 
cluded the bicameral idea. No doubt, too, the inhabitants of a 
prospective state believed that their desires for statehood were 
more likely to find favor with Congress if their proposed constitu- 
tion followed the established model. 

So much of the work of a state legislature is administrative or 
ordinance-making m nature that there would appear to be little 
need for the more cumbersome bicameral system. In fact, some 
gam should result from concentrating power in a smgle chamber 
which could then be observed more easily, and responsibility for 
legislation could more certainly be fixed. In a number of states 
of the West and mid-West there have been proposals for a uni- 
cameral system. Experience with the unicameral legislation of 
Nebraska has been too short to reach definite conclusions upon its 
actual results, but the Nebraska experiment will be watched with 
interest. 


Powers of Each House 

In givmg special powers to each house the states have followed 
the national model. The Senate usually has the power to ap- 
prove major appomtments of the governor, and to try impeach- 
ments. The lower house has the power of impeachment and 
sometimes the power to initiate financial bills. The latter provi- 
sion is not of great importance, since tax bills can be amended by 
the upper house, and, moreover, where a budget system has been 
adopted, the real mitiative is taken by the admmistration. The; 
lower house always has the power to choose its own presidmg of- 
ficer, while the upper house usually has a presidmg officer pro- 
vided for it in the person of a heutenant governor. 

One important difference between the state legislatures and 
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Congress lies in the fact that in the states the houses do not de- 
velop the esprit de corps that appears m each of the houses of 
Congress. In Congress each house is jealous of its rights and 
resents any encroachments by the other body. In the states this 
attitude of rivalry does not appear. 

Differences between the houses upon legislation may be settled 
by means of informal discussions or through conference commit- 
tees. In some states at least, the use of conference committees 
appears to be the recognized and common method of bringing 
about agreement upon bills. 

Capitol Buildings 

The buildings in which our legislatures meet show a surprising 
repetition of the dome and wmgs idea of the federal Capitol. In 
many instances the mteriors are rather ornate in comparison with 
the simplicity in Washington. Seating m concentric rows follows 
the plan that seems to prevail in all countnes except Great Brit- 
am and the British colonies. 

Sessions 

In five of the states, sessions of the legislature are held annu- 
ally. Alabama finds one session in four years sufficient. The 
remainder have sessions every two years. January of the odd 
years is the customary month for meeting. Members of the 
lower house m most states are chosen for a two-year term, which 
corresponds to the customary provision for biennial sessions, and 
this means that each session meets with a newly elected group of 
members, many of whom are serving their first term. Members 
of the upper house usually are chosen for a four-year term. 

In some of the states of New England sessions begm at such 
times as the legislature itself may deternune. In most states the 
constitution fixes the time for the beginning of regular sessions, 
leaving to the governor power to call special sessions. In a few 
states special sessions must be called if demanded by a fixed per- 
centage, such as two-thirds or more, of the members of the legis- 
lature. When special sessions are called by the governor the leg- 
islature usually IS limited to the subjects specified by him, al- 
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though in a few states impeachment cases may also be taken up, 
and, in some, other subjects may be considered under special re- 
strictions. 

Over two thirds of the states place an absolute or conditional 
limit upon the length of the legislative session. The limit varies 
from state to state. Sixty days is the period most frequently pre- 
scribed. In some, the legislature may continue in session after 
the expirauon of this period on a reduced compensation, or with 
no compensation, or until a fixed maximum of compensation is 
reached. In some, the limit may be exceeded by a two-thirds or 
three-fifths vote of the total membership of each hous6. In other 
states the limit is absolute and the legislature may continue in 
session under no condition. 

The question naturally arises as to why the legislature should 
be permitted only this short time to attend to the large volume of 
very important work that it must perform. Sixty days out of two 
years is entirely too short a time to consider the needs of a state. 
The theory back of the limitation, as previously mentioned,'^ 
seems to be that if the legislature should have more than the min- 
imum time necessary to perform its work, it would direct its at- 
tention to passmg bad or unnecessary legislation — that idle legis- 
lative hands would turn to mischief. Another reason is that com- 
pensation is on a per diem basis in a large number of states, and 
the shorter the session the lower will be the cost to the state m 
legislative pay. This latter could be corrected by the payment of 
annual salaries, and the pay should be large enough to enable 
poor men to devote full time to the work of legislation. No rea- 
sonable sum is too high to pay for good laws, but poor legislation 
results m much waste of the people’s money. 

The short term really aggravates the very evil that it is m- 
tended to correct, for most of the legislation is reported from 
committees toward the end of the session, there is a great conges- 
tion of busmess at that time, and it is durmg the confusion thus 
caused in the closing days that selfish interests secure what they 
want. No state has yet applied to its legislature the plan fol- 
lowed by city councils of holding frequent meetmgs throughout 
the year. With modern means of commumcation at least some of 


^See p 310. 
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the smaller states might find such a plan practicable. With this 
plan there would be no late-session rush. 

An attempt to solve the problem of the late-session rush ap- 
pears in what IS known as the “split session.” This plan has 
been in operation m Califorma by constitutional provision since 
1911. There, the legislature meets for a period of not over thirty 
days, then adjourns for a period of not less than thirty, and then 
meets agam for the second part of the session. During this sec- 
ond part of the session, bills may be introduced only by the con- 
sent of three-fourths of the membership of either house. The 
plan contemplates that bills will be introduced during the first 
part of the session, that members will study the bills and discover 
the opinions of constituents during the period of recess, and that 
the third period will then be free for the orderly discussion and 
passage of legislation. Opinions upon the results of the Califor- 
ma plan are divided. A very similar split-session plan was tried 
out in West Virginia but was abandoned m a few years. In 
1932, the constitution of Georgia was amended to provide for a 
split session. 

Exceptional among our legislatures is that of Massachusetts. 
In this state there is no late-session rush, and this enviable result 
has been achieved without the aid of specific constitutional provi- 
sion. The legislature itself has adopted rules of procedure that 
have effected an orderly consideration of all proposed legislation. 

In Massachusetts, bills must be introduced during the first few 
days of the session. If delayed beyond five o’clock on the second 
Saturday, introduction may take place only by special perrmssion 
and this is very difficult to secure. Committees are required to 
report upon bills referred to them by the second Wednesday m 
March, but this time may be extended to the second Wednesday 
in April. Smce the legislature meets in January, the committees 
could not give proper consideration to all bills m this time were it 
not for the time-savmg joint committee system and the wholesome 
traditions in this state which demand reasonable expedition m the 
handling of proposed legislation. Bills not reported by the expi- 
ration of the time limit are referred to the next annual session un- 
less present consideration is demanded by a four-fifths vote. 
There are some classes of bills that are excepted from the rigid 
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time limits referred to above but the great mass of legislation 
must meet all these requirements. Smce there is no limit upon 
the length of sessions, there is ample consideration of measures 
reported by committees. 


Procedure 

The procedure of state legislatures m general does not differ - 
greatly from that of the houses of Congress. Bills are introduced 
by the members, although sometimes committees may do so, and 
in some states the budget is mtroduced by the governor. In an 
effort to obviate various abuses state constitution-makers have in- 
cluded many provisions dealmg with details of procedure. The * 
requirement that all bills be printed, that all bills go through 
three readings, that there be a record vote on every bill showing 
the vote of each member, that amendments must refer to previous 
legislation by number, that laws may not be amended by refer- 
ence, and that the title should properly describe the contents are 
common restrictions. However, all such restrictions are subject 
to evasion The courts have been divided as to how far they will 
go in enforcmg restrictions. Some courts will not go into the 
question of the validity of a bill unless its invalidity can be dis- 
covered by an examination of the bill itself. An example of a re- 
quirement that such courts might enforce would be one that lim- 
ited a bill to a single subject. Other courts will examine into 
matters that require reference to the legislative records. An ex- 
ample would be the requirement of three readings. Even these 
courts, however, do not go back of the signature of the oflScers of 
the legislature. If the records say that three readmgs took place, 
the courts do not attempt to determine whether they actually 
took place or not. By unanimous consent the legislature can ig- 
nore a constitutional rule of procedure, but the record still shows 
that all requirements have been met. 

Vottng 

Some states have experimented with such time-saving devices 
as electrical vote recorders. The New York legislature frequently 
uses a procedure known as the “short roll call.” Under this, the 
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clerk calls the name of the first man on the roll, the names of the 
majority and minority leaders, and the name of the last man on 
the roll. The votes of the two leaders carry the votes of their 
respective followers. 

Kules 

In general, the rules of state legislatures follow rather closely 
those of the national House of Representatives. Each state has 
Its own pecularities, but the general pattern is distinguished by its 
uniformity rather than by its variauons. 

Names 

The legislative body of the states is usually referred to in in- 
formal speech as the “legislature.” The term “Congress” is 
left for the national legislature. The official name for the state 
legislature varies. The terms “Legislature” and “General Assem- 
bly” are common. “Legislative Assembly” is used in some states 
and the old term “General Court” is adhered to m Massachusetts 
and New Hampshire. The upper house is known universally as 
the “Senate.” The lower house is usually the “House of Repre- 
sentatives,” but the terms “General Assembly,” “Assembly,” and 
“House of Delegates” appear m some states. 

MEMBERSHIP AND ELECTIONS 

Si^e 

r The membership of our legislative houses varies greatly, but- 
the upper house is always smaller than the lower. Senates run 
from seventeen m Delaware to sixty-seven in Minnesota. Most 
run between thirty and fifty. Lower houses run from thirty-five 
in Delaware to over four hundred (varying from session to ses- 
sion) in New Hampshire. Connecticut, Vermont, and Massachu- 
setts rank next in size to New Hampshire, with lower houses of 
around two hundred and fifty. From around one hundred to one 
Jiundred and fifty seems to be the most popular size. Some states 
require decennial reapportionments. Where the constitutions do ■ 
not fix the number of members there is a tendency for the legisla- 
tive houses to increase in size, since no section of the state desires 
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to surrender members to sections that have grown faster, and also 
smce members whose seats would be endangered do not want to 
risk a change. 


Qtiahfications 

Either directly or by implication state constitutions appear usu- 
ally to require that members of the legislature have the qualifica- 
tions of voters. In addition, age limitations frequently are fixed. 
For lower houses the minimum varies between twenty-one and 
twenty-five years, while over half of the upper houses have a 
minimum of twenty-five or above and a few require that members 
be at least thirty. Nearly all the states require that members of 
the legislature be residents of their districts and most require that 
they be residents for a fixed period, such as one year. Property 
qualifications for oflBce were common in the colonies, and the 
principle was carried over for a time after independence. All 
property qualifications for legislatures have now practically disap- 
peared The only exceptions occur m a few Southern states 
where the ownership of property may be presented as an alterna- 
tive to the educational test for the suffrage. Since the members 
usually must have the suffrage qualifications of voters, property 
ownership in such states may thus become an alternative qualifi- 
cation for membership. Religious qualifications have disap- 
peared. At times unusual disqualifications have been set up in 
connection with election to the legislature, such as the disbarment 
of bankers in Florida in its early state history. Crime constitutes 
a disqualification, the type of crime varying m the diff erent states. 
Legislative seats are “incompatible” with many state offices, so 
that the same person may not hold both, the number and variety 
of mcompatible offices varymg from state to state. 

M.embership 

Lawyers and farmers predominate in our legislatures. Young 
lawyers are likely to have a considerable amount of free time 
which they can use in electioneermg activities. This gives them 
wide contacts and valuable publicity, while service in the legisla- 
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ture carries a prestige which is useful m subsequent law practice. 
Lawyers, who frequently have a penchant for speechmaking, find 
politics congenial. Election to the legislature may become a step- 
pingstone to higher political preferment. The large number of 
farmer-legislators may be accounted for in part by the fact that 
legislatures meet during a slack season for farmers, beginning their 
sessions in January and contmuing frequently for not over sixty 
days. 

While lawyers and farmers predominate, the legislature other- 
wise presents a varied representation of groups and interests. 
The distinguishing characteristic of the legislature as a whole is 
inexperience, especially in the lower house. Meeting for a single 
session of a few weeks, and this usually only every other year, 
there is little opportunity to acquire expertness. Moreover, the 
turnover is great, so that each legislature presents a new group of 
inexperienced men who have everythmg to learn. The terms of 
members of the upper house usually are longer than those of the 
lower house, and it is the practice often to elect to it former 
members of the lower house. Upper bodies, therefore, have a 
more experienced membership, although the criticism of the lower 
houses m this respect applies to them only in a somewhat less de- 
gree. “The small compensation makes it necessary for the mem- 
bers of both houses to keep in touch with their personal mterests 
even during sessions. Of necessity, therefore, our legislators are 
inexpert in legislation and comparatively umnformed upon the 
economic and social problems that are presented to them. This, 
rather than venality or stupidity, is the most serious weakness of 
the members of our legislative bodies. 

Elections 

The members of both houses are chosen by popular election. 
Candidates are put forward by conventions or direct primaries 
within each district. Contested elections are decided by the 
house concerned without appeal to the courts. No house can be 
controlled by statute or by the rules of a previous body in the ex- 
ercise of this right. 
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Districting 

In most states members of both houses are chosen from single- 
member districts. This calls for tv.’o sets of districts, one for 
each house. In a very few states a single system of districts is 
used. In such cases die county may be used as the unit, all 
members of each house to which the county is entitled being 
chosen at large. Illinois uses special districts, each choosing one 
senator and three representatives at large. 

In order that shifts in population may not bring about differ- 
ences in the population of the districts it is necessary that reap- 
portionments be made from time to time Some states require a 
reapportionment after each national census, making use of the 
federal figures. County Imes usually are followed m making re- 
apportionments, and usually it is provided that m apportioning 
for the lower house no county may be divided unless it contains 
two or more districts. A considerable number of states give to 
each county at least one member of the lower house even though 
it IS not entided to a member on the basis of population. It is 
usual to require that districts be of contiguous territory, so that 
separated tracts may not be put m the same district. 

Ordinarily the redistricting is done by the legislature itself 
“Gerrymandering,” previously discussed in connection with re- 
districtmg for Congress,® also appears in redistricting for the state 
legislature. The requirement that no county may be divided ex- 
cept where it contains two or more districts makes gerrymander- 
ing more difficult, although in itself it compels mequalities, since 
counties vary in population. In a few states the redistricting is 
in the hands of the governor or an administrative board, or, where 
a county is to be divided mto two or more districts, it is left to 
the county board or to a court. Constitutional reqmrements con- 
cerning reapportionments are enforceable by the courts, whether 
the redistricting is made by the legislature or another body, but 
much discretion must necessarily be left to the apportioning body, 
so that only flagrant departures from the constitutional require- 
ments are likely to be nullified m the courts. 

There has developed a conflict between the rural and the urban 


*See p. 84. 
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areas in this country m the matter of representation. The rural 
areas, dominant in the beginning, have been loath to surrender to 
the mcreasing urban population its proportionate representation in 
the legislature. The discrepancies are greatest in New England, 
where small townships usually have at least one representative, 
while large cities are not permitted a proportionate number In 
Connecticut no town may exceed two representauves. In Rhode 
Island no city may have more than one fourth the membership of 
the lower house. In Rhode Island each town or city has one 
representative m the upper house. In some states each county 
elects one senator. Large cities are discriminated against every- 
where. In justification it is argued that no single city, however 
large, should be permitted to dominate a whole state. 

America has not been alone m developmg these geographical 
inequalities m representation. In England, especially just before 
the reapportionment act of 1832, shifts in populanon from rural 
areas to mdustrial towns led to great inequalities, smce represen- 
tatives were fixed for each district. The greatly overrepresented 
areas were centers of corruption and were called “rotten bor- 
oughs.” The term “rotten borough” is sometimes now apphed 
to our overrepresented areas. 

The system of choosing representatives from single-member dis- 
tricts IS an improvement upon the method of choosing them “at 
large” from the whole state m that it makes it more likely that 
the min ority party of that state will elect some representatives. 
This can be seen by observing the effects of the present method 
of choosing Presidential electors. The latter are chosen “at large” 
from each state. In a state that has ten Presidential electors, 
each voter may vote for ten men from that state. If, then, there 
are more Democratic than Republican voters in that state, the ten 
Democratic electoral candidates will receive more votes than the 
Republicans, and all ten Democrats will be elected. If, however, 
the ten electors from that state were chosen from single-member 
districts, there might be a different result, for the Republicans, in 
a min ority in the state as a whole, might nevertheless have a ma- 
jority m a few of the districts. In this way tlie district system 
permits some representation to the party that is in a minority for 
the state as a whole. This, however, is dependent upon the geo- 
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graphical distribution of membership m the party. If the state 
minority party happens to have its membership so distributed as 
to give it a majority m some districts, it will elect representatives 
from those districts. If its membership is scattered over the 
state. It will be no better off than under the system of choice at 
large. In addition, the district system is subject to the weakness 
that through gerrymandermg the minority party may be deprived 
even of the advantage of local majorities. 

M^znonty K.epresentation 

A number of plans have been devised to bring about a better 
representation of minorities. Of course, they apply only to elec- 
tions involving several offices of the same kmd, such as the seats 
in the lower house of a state legislature, or the seats m the upper 
house. 

One of these is known as “limited votmg.” Under this plan a 
number of representatives are chosen from one district, but each 
voter is given fewer votes than there are seats to be filled and 
these votes must be cast for different persons. Thus, if there are 
three seats from a district, and each voter has only two votes, it is 
likely that the majority party will elect two men and the mmonty 
party one. Only m the event that the minority party scatters its 
votes sufficiendy to allow three members of the majority party to 
be elected, or in the event that the majority is overwhelmingly 
numerous and well orgamzed will the plan fail to give the minor- 
ity one of the seats. The chief objections to the plan are that it 
leads to an arbitrary division of seats between the two major par- 
ties and that it does not easily provide for a third party. Spam, 
Portugal, and Japan have used systems of limited voting. In this 
country it has received a very restricted use in Pennsylvania and 
in two or three Eastern cities. 

Another plan is known as “cumulative voting.” Under this 
plan several districts are thrown together into one, electmg say ten 
representatives, and each voter may cast as many votes as there 
are seats to be filled. He may cast these votes all for one person 
or distribute them among several in any way he pleases. A 
party, therefore, that is sufficiently well organized will instruct its 
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members to give their votes to such persons as the party beheves 
It can elect. A party that includes in its ranks only one tenth of 
the voters m a district with ten seats would be wise to concen- 
trate all Its votes on one man, while larger parties would give 
their votes to more men in proportion. The objections to this 
plan from the point of view of securmg proportionate party repre- 
sentation lies in the practical impossibility of predictmg what the 
party vote will be and in the difl&culty m controllmg the votes of 
the membership. Cumulative voting has been used in the choice 
of members of the lower house m Illinois. 

The most effective solution of the problem of minority represen- 
tation is known as proportional representation. Although plans 
of proportional representation had been advocated many years be- 
fore, notably by John Stuart Mill, progress m the way of adop- 
tion was slow until after the World War. At the present time, 
however, some form of proportional representation is applied m 
nearly every country of continental Europe There are two main 
forms. One is known as the Hare plan, most popular in Anglo- 
Saxon countries, where its most general use is in the choice of 
boards of directors of some private corporations. The other is 
the List system, and it is various forms of this system that are 
found m contmental Europe. 

In the Hare, or “smgle transferable vote” plan, there will be 
several seats to be filled from a smgle distnct. Of course, they 
must be seats of the same kind — as seats for the lower house, or 
for the upper house. The voter places a “i” after the name of 
the candidate of his first choice, a “2” after the name of the can- 
didate whom he next prefers, and so on, having as many choices 
as he desires. This is all the voter need do, and his problem, 
therefore, is not a difficult one. After all votes have been cast, a 
“quota” is obtamed by dividing the total number of valid votes 
cast by the number of seats plus one and addmg one to the quo- 
tient thus obtained, disregardmg fractions. The “quota” is the 
number of votes that any candidate must receive to be elected. 

The reasoning behmd this method of obtaming a quota is as fol- 
lows: With only one seat to be fiilled, the smallest number of votes 
that would assure the election of any candidate would be a major- 
ity, that is, one more than half. However, this is merely another 
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way of saying that the number of votes required for election is the 
number of votes divided by two (one seat plus one) with one added 
to the quotient. It is necessary to add one to the quotient, for 
otherwise, in this instance, the quota would be half, and this would 
not be sufficient, for two persons might each receive half the votes, 
whereas there is only one seat. On the other hand, one person 
and only one, can receive one more than half the votes. With 
two seats to be filled, the quota would be one more than a tbrd, 
for two persons and not more than two persons can receive one 
more than a third of the votes. And so on. The quota is the 
smallest number that will go into the total number of votes no 
more times than there are seats to be filled. 

After the quota has been determined, the votes are distributed 
among the candidates accordmg to first choice as indicated on 
each ballot. If any candidate receives the quota, he is elected. 
If he receives more than a quota, the surplus votes are taken out 
(by chance) and are distributed accordmg to the next choice as 
mdicated on each ballot. These ballots are added to the first 
choices of the candidates to whom they go, a ballot on second 
choice bemg equal to one on first choice. If, after surpluses have 
been distributed, there is no remaining candidate with a quota, 
the candidate with the lowest total is eliminated and his votes are 
distributed accordmg to the next choice. The process of distrib- 
utmg surpluses and eliminatmg the lowest candidate is continued 
until all the seats have been filled. Thus, the Hare plan is really 
a system under which the voter m effect indicates on his ballot: 
“If, when you come to my ballot, the candidate whom I most 
prefer has received enough votes to elect him, I want you to give 
my vote to the candidate whom I next prefer, and so on.” 

The above is a simple form of the Hare system. There are 
many proposed variations more complicated in character, so 
framed as to express even more accurately the voter’s desire, elim- 
inating the element of chance. 

The List system is used in Continental Europe. In its sim- 
plest form the voter would merely vote for the party. After the 
votes were cast, the quota would be divided into the vote for each 
party to determine what number of seats that party was entitled 
to. Then counting down from the top of a list previously pre- 



THE STATE LEGISLATURE 


329 


pared by the party, a sufficient number of candidates to fill the 
number of seats won by that party would be declared elected. 

The plan for determining a quota under this system (known as 
the “d’Hondt plan” after its originator) is to divide the total vote 
for each party first by i, then by 2, and so on, and then after 
listing the resultmg quotients m order of size, the largest at the 
top, the quota is the one reached by countmg down from the top 
as many quotients as there are seats to be filled, as: 

Party A Party B Party C 

9.000 7,500 8,050 

4 » 5oo 3,750 4>025 

3.000 2,500 2,683 

List the quotients in order of size: 9,000, 8,050, 7,500, 4,500, 
4,025, 3,750, 3,000, 2,683, 2,500. If there are seven seats to be 
filled, the quota is 3,000. This gives Party A three seats. Party 
B two seats, and Party C two seats. This can be explained in 
the above example as follows. If there were only one seat, it 
should go to Party A, as it has the largest vote. If there were 
two seats, both gomg to Party A, that would mean that each of 
two blocks of 4,500 voters in Party A would have a representa- 
tive, whereas 7,500 in Party B and 8,050 in Party C have no rep- 
resentative. Obviously, the second seat should go to Party C, for 
there is the largest unrepresented group. If, then, the third seat 
went to Party A, it would have two, and groups of 4,500 would be 
represented; if it went to Party C, it would have two, and groups 
of 4,025 would be represented, whereas Party B has ysoo unrep- 
resented. Obviously, Party B deserves the third seat, and so on. 
It IS merely a plan of giving the next seat to the next largest un- 
represented group of voters. In practice, countries that use the 
List plan permit the voter to express some choice in the order of 
candidates on the list or even permit “splittmg the ticket,” and 
these plans complicate somewhat the counting of votes. The List 
plan recognizes political parties as such. 

The purpose of all of diese plans is to make the legislature as 
accurate a representation of the electorate as possible, a kind of 
microcosm of the electorate. If adopted in the United States, it 
would have the additional advantage of tending to break down 
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the idea that a member of Congress or of the state legislature 
should represent a certam district rather than the whole country 
or the whole state. On the other hand, probably it would break 
up the legislature into many parties, no one of which would be m 
a majority so diat it could be held responsible. It has been most 
popular, therefore, in those countries that are accustomed to a 
multi-party and not a two-party system such as we have in Amer- 
ica.® None of these “fancy franchises” has been popular in 
America. No pohtical divisions except a few cities have propor- 
tional representation. There is no substantial group advocating 
Its adoption for the national Congress. 

With the district system there has grown up in America the 
idea that the representative should care for the particular interests 
of his district and even the mdividual interests of constituents. 
A member of the state legislature is not looked upon as the repre- 
sentative of the state as a whole so much as the representative of 
his own district. He is expected to vote with his district prima- 
rily m view, to secure appropriations that will be spent m it, and 
to secure offices for deservmg local members of his party. Smce 
he IS expected to represent primarily his own district, there has 
grown up the custom of choosmg only residents of the district. 
It IS seldom that a nonresident is elected from a district, although 
in a large town which contains several districts sometimes a mem- 
ber from another part of town may be chosen. In Great Britam 
there is much less emphasis upon this'idea of choosing only local 
residents. A candidate who cannot carry his own distnct may 
stand for another. A valuable man is not lost to the country 
merely because his district has produced two able candidates. 
His pohtical party will support him for another district. The 
British idea emphasizes value to the party, as agamst the Ameri- 
can idea of value to the district. 

Privileges 

Members of state legislatures enjoy privileges very similar to 
those of members of Congress. Usually they are exempt from 
arrest while attendmg or on their way to the legislature, except 


'See p 437. 



THE STATE LEGISLATURE 


531 


for serious crimes. In some states they are exempt from civil 
suits. Usually they cannot be questioned for remarks made in 
debate on the floor. Expulsion of a member from his house com- 
monly requires a two-thirds vote of the total membership of that 
house. Salaries are small and sometimes are upon a per diem ba- 
sis, being discontinued or reduced after the session has gone be- 
yond a fixed number of days. In some states the legislature fixes 
the salary but ordmarily may not change the salary for the exist- 
ing term. Other states fix the salary in the constitution. In 
many states the salary is augmented by compensation for mileage 
to and from the session. Clerk hire, office allowances, and other 
mcidentals may supplement the salary or provide useful patron- 
age. Committee chairmen, especially, may derive benefit from 
these incidental allowances. 
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CHAPTER XVII 


The Governor and 
the Administrative System 

The Colomal Governor 

The chief official m all our state governments is the governor. 
The office goes back to colonial times and has had a varied his- 
tory. 

In the colonial period the governor was the link between the 
colony and the kmg. Everywhere, except in Connecticut and 
Rhode Island and for a period in Massachusetts Bay and Ply- 
mouth, he was appointed by the Crown or by the proprietor with 
the approval of royal officers. Thus, the governor’s duties had 
two aspects. On the one side he was the representative of the 
Crown, and on the other he was the official head of the colony 
His position was one of great power and importance. 

The governor enforced the laws of the colony and the laws and 
decrees of the home government. He appomted the chief officials 
and was the head of the military forces. In relations with out- 
side authorities he represented the colony as a whole. In most 
colonies, he appointed the members of the Council, over which he 
presided. The Council performed three chief functions: It was 
an advisory body to the governor; it acted as the upper house of 
the colonial legislature; and, as a court, it heard appeals in civil 
cases. The governor called the legislature into session, prorogued 
or dissolved it at will, and possessed the power of absolute veto. 
Beyond his actual powers he also exercised an influence which 
was derived from his social position as the representative of the 
home government and the head of the colony. This social influ- 
ence meant much m the colonial period. 

However, his powers were not exercised without restraint. 
Taxes could be laid only with the consent of the legislature, and 
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the power to grant or refuse taxes gave to the representatives of 
the people a weapon which was used with great effect in the 
struggle between governor and legislature that seems to have been 
general throughout colonial history. In this conflict the repre- 
sentauves of the people were gradually gaimng the upper hand. 

The Revolutionaty Penod 

By the opening of the Revolution the governor had become the 
symbol of tyranny, and when independence was declared and new 
state governments were set up, the new constitutions placed die 
seal upon the declinmg powers of the governor and recognized the 
ascendency of the legislature. The governor was chosen by the 
people, or by the legislature, or by a single house of the legisla- 
ture. Executive councils, chosen by the legislature or by the peo- 
ple, were set up in many of the states as checks upon die gover- 
nor, and m some the executive council, with a president chosen by 
itself, replaced the governor entirely. The term of the governor 
was limited to one year in every state except New York, where 
the term was three years. In New Hampshire for a number of 
years the constitution did not provide for an executive m any 
form. 

In elevating the legislative branch at the expense of the execu- 
tive, the Revolutionary constitutions took the last step in the proc- 
ess, begun m the colonial period, of reducing the power of the ex- 
ecutive, and were a reflection of the antagonisms that had been 
engendered in the long struggle with the representatives of royal 
power. 


The Fzrst Half of the Nzneteenth Century 

The first half of the nmeteenth century was characterized by 
the rise of democracy and a decline in popular confidence in the 
legislature. The governor grew in influence, and to some extent 
it was at the expense of the legislature. However, the growth in 
relative importance of the governor was due as much to losses of 
power by the legislature as to any absolute gains by the governor. 

The legislature, which, during the Revolutionary period, had 
been looked upon as the primary branch of government, suffered 
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Its loss in public confidence as a result of legislative waste and 
corruption. As a check upon the legislature there was an increas- 
ing tendency to grant a veto power to the governor. This veto 
was a qualified one, but again there was a disposition to require 
as much as a two-thirds vote of the two houses to overcome it. 
The governor gained also through the abolition of executive coun- 
cils in some of the old states and through the failure in most new 
states to provide for a council. In addition, the term was in- 
creased from the one year customary in Revolutionary constitu- 
tions, to two, three and even four years. 

The growth of democracy in this period was evidenced in the 
election rather than the appomtment of officers. Through this 
movement the governor gained independence from the legislature, 
for m every state he came to be elected. At the same time he 
acquired added prestige as the choice of the people. However, 
this same movement for elections prevented the governor from be- 
commg the real head of the state administration, for the officials 
who were legally the subordmates of the governor were in another 
sense his equals, since they also were elected representatives of 
the people. Even where the governor had a power of appomt- 
ment his nominations were likely to be subject to the approval of 
the Senate. Thus, during the first half of the nineteenth century 
the governor remained weak, cutting not much more of a figure 
than his predecessors of the Revolutionary period. He lacked 
both the political powers of the colonial governors and the ad- 
ministrative control possessed by his successors in our own times. 

From the h/Liddle of the Ntneteenth Century 
to the Fresent 

Since the middle of the nmeteenth century the office of gover- 
nor has been growing further in importance. Even yet, he is not 
so definitely the head of the administration in the states as is the 
President m the federal government. However, he has become a 
powerful figure in state administration. Because of improved 
budgetary systems and the item veto, he has in many states ac- 
quired a dominant position in state finance, and aggressive gover- 
nors even have assumed a leadership in legislative matters. 
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Qiialifi cations 

Qualifications for the office of governor vary somevi^hat. Com- 
mon requirements are United States citizenship, residence within 
the state for five years, and an age qualification of thirty years 
However, in some states the qualifications of an elector (voter) 
are sufficient. As a matter of fact, such formal qualifications are 
of little value. There are so many other qualifications of a good 
governor which must be left to the judgment of the electorate that 
the questions of age, citizenship, and residence might also be left 
free from fixed conditions. In practice, governors usually not 
only are beyond the minimum age but have been active in state 
politics longer than the minimum period of residence. However, 
if the voters should prefer a governor who had lived in the state 
only one year, or even should go outside the state to pick a man 
who had never lived in that state or been involved in its politics, 
it would probably be an evidence of an exceptionally healthy 
state of the public mind. Such freedom from local bias is not 
hkely to occur m this country. 

Present Status of the Office 

Nearly all governors have had previous experience in public 
office, commonly as members of the state legislature. Most hold 
college degrees. As usual in American politics, the legal pro- 
fession predommates. In the recent penod some states have been 
fortunate in securmg as governors men of outstanding ability. 
Such men as Governor Alfred E. Smith of New York and Wood- 
row Wilson of New Jersey have brought added prestige to 
an office that had been growing steadily in dignity. Within the 
last few years, however, the governor has suffered some eclipse 
through the mcreasing influence of the President of the United 
States in matters previously regarded as state matters. Federal 
appropriations to the states, allocated by the President or admin- 
istrative subordinates, make the President a powerful force in 
state politics. To retain their influence governors must give 
evidence of success in obtaining funds for their states. The re- 
duction of governors to the status of lobbyists in the cause of 
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federal grants no doubt has had some adverse effect upon tlie dig- 
nity of the office. 

The Governor’s Term of Office 

In New Jersey the governor’s term of office is three years, and 
the remamder of the states provide for two- and four-year terms 
in about equal proportions. Nominations are made in direct 
primaries in some states and m conventions in odiers.^ Election 
is by direct popular vote except in Mississippi. Some early state 
constitutions required a clear majority for election, and where this 
was not secured, tlie decision went to the legislature, but at the 
present time election is by plurality in nearly all the states. 
Mississippi uses a combination of direct election and an electoral 
college, with appeal to the lower house of the legislature when no 
candidate receives both a majority of the popular and electoral 
votes. However, the votes of the electoral college are cast auto- 
matically for each district in accordance with the popular vote in 
the district. 

The Governor’s Salary 

The British practice of placing unpaid officials without salary 
in positions of dignity has not prevailed m this country. All 
American governors receive a salary, although frequently it is 
ridiculously low. Most states pay as much as $5,000 or $6,000 
a year, and New York has gone as high as $25,000. In addition 
to salary, however, some states provide an official residence and 
some allowance for expenses. The aim has been to pay a salary 
sufficient that a poor man can afford to accept the office and yet 
not high enough to make it attractive for the salary alone. It is 
questionable whether a low salary is sufficient to bar undesirable 
candidates, smce unscrupulous men would desire the office for the 
opportunities it affords for various forms of graft rather than for 
the direct return in salary. 

The K.einoval of Governors from Office 

State constitutions usually provide for the removal of governors 
by impeachment in the lower house and trial m the upper house. 


^ See p. 443 
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Impeachment, however, is in general applicable only w'here the 
governor has been guilty of crime. Some half-dozen governors 
have been removed by this process. A few states provide also for 
removal by the “recall.” ^ 

The Lieutenant Governor 

Some four fifths of the state constitutions provide for the office 
of lieutenant governor. Except in Massachusetts, states having 
a lieutenant governor make him presiding officer of the upper 
house. Usually he may vote in case of a tie, but his influence is 
not great. More important than this, he succeeds the governor 
in the event of the latter’s death or removal. In a few states he 
may act as governor when that officer is absent, or at least he may 
do so when the absence seriously interrupts the business of the 
office. Customarily the president pro tempore of the Senate and 
the speaker of the House of Representatives are next in Ime. 

The Governor tn Relation to the Administration 

As head of the state government the governor represents the 
state m its relations with other states and with the federal gov- 
ernment. The constitutions recite that he shall have the 
“supreme executive power” and that he shall see that the laws are 
faithfully executed. Such provisions, however, are merely de- 
claratory and have little meanmg except in the interpretation of 
specific powers granted in other parts of the constitution. 

Although he is the chief officer in the admmistrative system of 
the state, the powers of the governor m this respect are not nearly 
so great as those of the President in relation to the federal admin- 
istrative system. The President appoints his heads of depart- 
ments subject to the “advice and consent” of the Senate. He is 
the only elected official m the whole federal administrative system. 
The Vice-President is not a part of that system unless he succeeds 
to the Presidency. The President may remove all purely admin- 
istrative officials, and this power cannot be curtailed by law. 
State governors, however, do not have such broad powers. The 
tendency at present is to extend the governor’s appointive powers. 


*See p. 339, 
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This tendency has manifested itself chiefly in relation to new 
offices created by the legislature. Such offices, often positions on 
boards and commissions, created to meet the exigencies of modern 
society, are likely to be technical in nature. They cannot well 
be filled by election. They are, therefore, left to the governor’s 
appointive power, subject usually to the approval of the Senate. 

It is in relation to the heads of the chief admmistrative depart- 
ments of the state that the weakness of the governor is most 
apparent. Here he should have not only the power to appoint 
but also the power to control. The heads of departments are 
policy-forming officials. Effective admmistration of his office is 
impossible unless he controls such officials, and this means that 
they should be appomted by him and made subject to removal by 
him. A few states recently have extended the governor’s appoint- 
ing powers with respect to these officials, but smce the of- 
fices usually are set up under constitutional provisions, it is 
difficult to bring about a change. 

With respect to the new boards and commissions, appomtment 
by the governor undoubtedly is a better method of choice than 
election. However, it is not essential, or m many cases even de- 
sirable, that the governor exercise any powers of control. When 
their duties are judicial or purely technical in nature they should 
be free from interference. As a matter of fact, the legislatures 
often have made this evident by providing terms that do not cor- 
respond with that of the governor, so that he does not appoint 
the membership of all these boards whei> he takes over office, and 
may not even appomt the majority of the members of any single 
commission. Where the offices are administrative rather than 
judicial in nature, however, there is a defimte loss m effective ad- 
ministration through the mability of the governor to exercise 
control. 

The power of removal is essential to control. Usually the gov- 
ernor does not have the power to remove the elected heads of 
departments. Where this power exists it is often limited by the 
requirement of Senatorial concurrence, and in any case, from the 
political point of view removal may be practically impossible, 
since the elected official is likely to have a powerful following in 
the electorate. Under these circumstances the provisions of some 
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constitutions placing these elective officers under the supervision 
of the governor are almost worthless, for the power to remove is 
necessary to effective supervision. 

Even with respect to those officers whom he appoints the gov- 
ernor may not have the removal power, smce the piinciple that 
the power to appomt carries with it the power to remove has not 
been accepted generally m the states. However, by constitu- 
tional provision or by statute the governor has been given the 
power to remove many officers, and this is especially effective as 
a means of control in the case of officers appointed by himself. 

In some states the governor is given power even to remove cer- 
tam local officers, especially those dealing with finances. How- 
ever, practical restrictions obtam here as m the case of the 
removal of elected state officials. The governor cannot risk re- 
sentment by mterfering in local affairs except m flagrant cases of 
misconduct. 


The Recall 

In some states an alternative to impeachment or removal by the 
governor is provided This is the process of “recall.” In order 
to put the machinery of recall into motion, a petition must first 
be circulated and signed by a fixed number or percentage of 
voters. Then there is a popular vote upon the proposal. In one 
form of the recall there is m fact a new election in which the 
name of the incumbent goes upon the ballot along with the names 
of other candidates. The person receivmg the highest number of 
votes is elected to the office in question. In the other form of 
recall the mcumbent is not removed unless a majority of 
the voters vote “yes” upon the question whether the incumbent 
shall be recalled. In the event the vote is for recall, the votes 
upon the candidates, among which the name of the incumbent is 
listed automatically, are counted. The person receiving the high- 
est number of votes is elected. Thus the incumbent may be 
removed upon the specific question of recall but re-elected upon 
the count of votes for candidates. 

Durmg the early part of the present century the recall was one 
of the popular measures of reform, smce it presumably gave to 
the people a means of removing officials who had been guilty of 



340 GOVERNOR AND ADMINISTRATIVE SYSTEM 


no crime which would be a basis for impeachment, but w'ho never- 
theless were incompetent or unworthy. However, it has not in 
practice been found particularly effective, although it has been re- 
tamed in a few state constitutions. 

The Governor as Head of the hAiUtta 

Two powers possessed by the governor, the exercise of which 
often occurs under dramatic circumstances, are his control of the 
state militia and his power of pardon. 

As the head of the state militia the governor uses the force of " 
the state to maintain order where the local police authorities are 
unable to do so. Riotmg may occur in connection with strikes 
and mdustrial disorders on such a large scale that the local power 
is inadequate. Under such circumstances the governor may send 
the militia mto the area of disturbance until order has been re- 
stored. This may become a powerful weapon by which the 
governor intervenes in support of one side or the other m indus- 
trial conflicts. Effective picketing operations by strikers may be 
impaired by the presence of the militia. On the other hand, m 
at least one instance, a stake was in progress with the purpose of 
closing a plant, although numbers of workmen apparently were 
willing to work. The governor, however, with the power either 
to use the militia to mamtam order or to withhold it, requested 
that the plants be closed so as to avoid bloodshed. In this m- 
stance the power of the governor was used to accomplish the ends 
of the strikers, interfermg both with the manufacturer and the 
workmen who had not joined m the strike. In fact, whenever the 
governor uses the militia in industrial disorders or whenever he 
refuses to do so, one side or the other in the conflict is likely to 
be adversely affected. However, the governor’s duty is to mam- 
tain order. If there are rights to be adjudicated within an mdus- ‘ 
try or within any factory, it would appear that other agencies of 
government should be set up to determine those rights. The 
obligations of the governor m this respect are limited to the main- 
tenance of the peace, whatever may be the effect upon the parties 
to the conflict. Unfortunately, the sympathies of the governor or 
his political ambitions may influence his actions. 
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The Pardomng Pouer 

The power of pardon is one of the most trying of all the powers- 
exercised by the governor. The wives and mothers of men con- 
demned to death call upon the governor in his office and make 
personal pleas. Tears and supplications under these circum- 
stances are most difficult to resist. Where convictions have been 
secured upon circumstantial evidence there is always the bare 
possibility that new evidence will be discovered at the last 
moment. As the time of execution draws near, the pressure upon 
the governor becomes greater. Former Governor Smith of New 
York tells of careful arrangements for telephone communication 
between the governor and prison officials on the night of an exe- 
cution. The governor is under a most severe strain, for he has 
the power of life and death. Yet, he has the obligation to up- 
hold the peace of the state for which punishment was instituted. 
Some governors, too soft-hearted or perhaps too politically 
conscious, have been unable to resist the pressure, becoming noto- 
rious for the }ail deliveries that have taken place in their adminis- 
trations. Recognizing the dangers inherent in decisions by a 
smgle person, some states have entrusted the pardonmg power to 
a board of which the governor is a member. 

The power of pardon embraces not only absolute pardons but 
reprieves, which delay the application of a sentence, commuta- 
tions, which substitute a lesser penalty for the one imposed by 
the court, and conditional pardons, which grant the pardon only 
upon condition that certain stipulations be fulfilled by the par- 
doned man. Pardons also mclude amnesties, or pardons usually 
granted to groups of people in advance of trial. The latter are 
customary m reference to political offenses where the crime is not 
the result of moral weakness or depravity. Sometimes pardons 
are granted for technical reasons )ust before the expiration of a 
prison term. For instance, since an unconditional pardon m a* 
legal sense wipes out the guilt, a pardon may be granted in order 
to restore the franchise where the law demes the suffrage to per- 
sons convicted of certain crimes. Since the pardoned person is 
restored to the status existing before conviction, the law 
denying the suffrage does not apply. An unconditional pardon 
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removes all further penalties, restores all rights taken away by 
the conviction, and m the eyes of the law removes all guilt. 

The Governor’s Powers tn Pelanon to Bills 

Although the powers of the governor as the head of the admm- 
istration are inferior to those of the President in the federal 
system, on the legislative side his powers are more nearly analo- 
gous to, and m some mstances are superior to, those of the Presi- 
dent. 

Most important of all his legislative powers is the approval of 
bills. Constitutional amendments and referendum' measures® 
usually do not need his approval. Every state except North 
Carolina makes provision for an executive veto. The governor 
IS given a fixed number of days, perhaps ten or less, to sign. If 
he disapproves, he may return the bill to the legislature with his 
objections. If he does not sign and the legislature is m session, 
the bill becomes a law upon the expiration of the fixed period. 
Most states have a “pocket veto” provision to the effect that if 
the governor does not sign and the legislature is not m session at 
the close of the period, the bill fails to become a law, but some 
states prevent the “pocket veto” by providmg that bills not 
signed within a period after adjournment shall become law unless 
specifically disapproved. Some of these states require that the 
governor send his objections to the secretary of state and others 
that he return the bill to the legislature at the next session. 

In connection with appropriation bills most governors possess 
a special power known as the “item veto,” that is, the power to 
veto any particular item in an appropriation bill, while approving 
the remainder. This prevents “riders,” ^ either in the form of 
legislation or appropriations. Some governors have not only the 
power to veto a whole item but the power to reduce an item, a 
power that probably is even more useful than that of vetoing a 
whole item. 

While the item veto refers strictly only to appropriation bills, 
in a few states the governor is given the broader power to veto 
sections of any bill. Other states accomplish this same end to a 

®See p. 311 

■^See p loi 
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large extent by requiring that no bill shall include more than 
one subject, thus at least reducing the danger that subjects for- 
eign to the main purpose of the bill will be added as riders. 

Governors’ vetoes are never absolute except m the case of 
“pocket vetoes.” Repassage over the veto may be accomplished 
by various forms of vote m each house, such as a two-thirds or 
three-fifths vote of those present, or a simple majority of the to- 
tal membership, or two-thirds or three-fifths of the total member- 
ship. 

Governors have some powers in relation to the initiation of 
legislation, although they may not formally introduce bills. The 
requirement of a message to the legislature when it convenes and 
the power to submit special messages are not of great importance. 
In the recent period strong governors have appealed to the people 
over die heads of members of the legislature for support upon 
measures advocated by the governor. Popular pressure upon the 
legislature is an effective means of securing action. 

The Budget 

It is in respect to the budget, however, that there is the great- 
est tendency to extend the executive power of initiative. 

It IS easy for governments to fall mto slipshod financial 
methods, for government finances are conducted in reverse from 
private finances. The mdividual must first know his mcome and 
then must limit his expenditures to that mcome. Mistakes may 
be met by borrowing, but this has defimte limits. Governments, 
however, first determine what they need to spend and then ad- 
just their taxes to meet this expenditure. Of course, taxation 
also has its limits, and too heavy taxes may destroy industry and 
kill the goose that lays the golden egg. But, withm limits, this 
is the way in which government finances are conducted, and 
slovenly financial admmistratton easily creeps in. 

Durmg the last quarter century there has been much experi- 
mentation with “budget systems” designed to keep government 
income and expenditures in better relation. State expenditures 
before this time had not reached large proportions. Reports upon 
probable income and needed expenditures might be made by state 
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finance departments or by the governor, but they were fragmen- 
tary and uncoordmated. No eftort was made by the governor to 
submit an organized estimate of expenditures and probable in- 
come so that appropriations and income might be balanced. 
With mcreased expenditures and greater complexity in the tax 
laws, states reached the end of each fiscal year with their income 
and expenditures out of balance. Supplementary taxes might be 
necessary, or it would be discovered that deficiency appropria- 
tions were necessary. 

As state expenditures grew, discrepancies became more serious, 
and it was generally realized that better planning and control 
were necessary both in keepmg expenditures within limits and in 
balancing income and outgo. A central coordinating body was 
necessary. Experimentation with legislative committees and 
special commissions as budgetary bodies was made, but the exec- 
utive budget, drawn up by the governor, is recognized as the 
most satisfactory type. Three fourths of the states employ the 
executive budget plan, while the remainder use boards which 
sometimes include members of the legislature. 

Generally, the budget as drawn up by the governor or board 
is subject to unlimited changes by the legislature, subject, 
of course, to the veto, and especially to the item veto where this 
exists. It IS nothmg more than a report and recommendation 
upon finances. In an executive budget system the various de- 
partments and agencies submit their estimates and recommenda- 
tions to the governor, who goes over them and, after accepting, 
altermg, or rejectmg the recommendations, is m a position to 
state what the expenses of the state will be durmg the next fiscal 
period upon the basis of existmg law and upon his proposed 
changes. On the other side of the budget he can report what 
the probable mcome of the state will be under existmg law and 
under proposed changes m the law. The primary purpose is to 
give the legislature the facts upon finances m a smgle un- 
derstandable report, to mclude in this the recommendations of 
the executive, and to provide by way of recommendation a 
budget balanced as to probable mcome and expenditures. The 
legislature does not proceed upon finances piecemeal, but has 
before it the facts and a basis for discussion. At the same time 
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the governor has a means of controlling, by way of recommenda- 
tion to the legislature, the expenses of the various departments 
and administrative boards, and to some extent he secures a con- 
trol even over boards otherwise independent of him. This 
budget is submitted by the governor to the legislature. It car- 
ries the prestige of the governor’s recommendation and has the 
advantage of having been planned by experts in the governor’s 
office. The legislature is free to amend it at will, but at least 
both the legislature and the public can see more clearly what is 
being done. Obviously, however, the system carries no guaran- 
tee against either gubernatorial negligence or legislative extrava- 
gance. 

A few states, feeling that the recommendation of the governor 
should have greater finality, have placed restrictions upon the 
legislature’s power of amendment. Maryland, for mstance, has 
a budget system which, m general, permits the legislature to 
increase or decrease only the recommendations for the legislative 
department, to increase for the judicial department, and to de- 
crease for the executive department. Thus, Maryland definitely 
puts upon the governor the responsibility for the financial condi- 
tion of the state and in addition gives him a substantial control 
of the administrative departments. 

The Governor’s Towers in Kelauon to the Legislative Body 

Governors commonly have the power to adjourn the legislature 
when the two houses are unable to agree upon a time of adjourn- 
ment. This power, however, is one of little importance, as is 
also the power possessed by some governors of calling the legis- 
lature, when it is not then in session, to a place of meetmg 
wi thin the state other than the state capital. Resignations from 
either house of the legislature sometimes are addressed to the 
governor, and usually he issues the writs of elecUon for filling va- 
cancies. However, these powers are of little significance or are 
matters of routme. 

The power to call the legislature in special session may be 
used not only to meet an emergency but to focus public attention 
upon matters which the governor considers important. In over 
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half of the states the legislature is hunted to legislation upon 
matters mentioned in the call or proposed by the governor. This 
not only msures that other questions will not intervene to crowd 
out the governor's proposals but permits a more careful consider- 
ation than is likely to be given in a crowded session. However, 
the legislature is not generally precluded by the restrictions of 
the governor’s call from the consideration of impeachments or the 
approval of appointments. A few states permit special sessions 
of the legislature upon request of two thirds or more of the two 
houses, thus permittmg impeachment proceedings when desired 
by a sufficient number of members. In the other states the gov- 
ernor IS free from impeachment proceedings except during regular 
or special sessions. 

Old and New Officers 

The officers of the state fall into two fairly clear groups. 
First, there are certam ofiEcials who perform essential govern- 
mental functions, and whose positions have had a long history 
and usually are provided for in the constitutions themselves. 
They include the governor, the secretary of state, the attorney 
general, the treasurer, and usually an auditor and a superintend- 
ent of education. The second group includes those officers and 
members of boards that have been created since the early consti- 
tutions were drawn up. Most of them have come into being as 
a result of the peculiar needs of modern society. For the most 
part they are not mentioned m the constitutions but have been 
created by successive legislatures as need has arisen. 

The Secretary of State 

Next to the governor and lieutenant governor, the official rank- 
ing highest in dignity is the secretary of state. Nearly every- 
where he IS elected directly by the people. In practical effect 
independent of the governor, he finds that his duties are fixed m 
the constitution or regulated by statute. He affixes the seal of 
the state to documents and publishes the laws, and his office is 
the repository of the acts of the legislature and other state 
papers. In many states he issues the call for elections, receives 
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the papers of candidates, and certifies the results. Various other 
functions, usually of a routine nature, are assigned to the office in 
different states. Recently in many states the issuance of motor 
hcenses has been entrusted to the secretary of state. 

The Attorney General 

The attorney general, like the secretary of state, is usually an 
elected official. He is the chief law officer of the state, giving 
legal advice to other officers, acting as counsel for the state m 
civil actions, and in a general way headmg the law-enforcing 
agencies of the state. As a matter of fact, however, the various 
district attorneys exercise a large degree of independence in the 
matter of criminal prosecutions. Below the attorney general are 
the district attorneys, prosecuting attorneys, or state’s attorneys, 
as they are variously called. However, these officers are not ap- 
pointed* by the attorney general. Like him they are elected 
officials, bemg chosen by the people of their own districts, and 
he has little supervision over them. 

The Treasurer 

The treasurer, like the other officials m this group of old offi- 
cers, IS elected by the people in nearly all the states. In several 
states he is chosen by the legislature. In only one or two states 
has the governor been given power to appoint this officer. In 
general, his duties relate to the receipt and disbursement of state 
funds. For the most part, the collection of taxes is left to local 
authorities and to state tax commissions, although sometimes the 
treasurer is the collector for certain specified taxes. Usually he 
merely receives the state taxes after collection by other authori- 
ties. Scandals have not been infrequent m connection with this 
office. Since the treasurer is entrusted with the custody of state 
funds, he may exercise considerable discretion as to where they 
are to be kept. At the least, political considerations may play a 
part in the choice of banks for state deposits. More serious of- 
fenses are the choice of banks in which the treasurer is a large 
stockholder, retention of interest beyond the minimum fixed by 
law, and, of course, the more obvious forms of misappropriation. 
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The Audztor or Comptroller 

As a check not only upon the treasurer but upon the governor 
and other officials, all the states provide for some method of au- 
diting the state accounts. In nearly every state there is an 
oflEcer known as the auditor or comptroller. Usually he is 
elected by the people, and m a few states he is chosen by the 
legislature, but in no state is he appomted by the governor. His 
duty may be limited primarily to a post-audit, that is, a report 
upon expenditures at the close of each fiscal period, with an 
opinion as to whether the items have or have not been expended 
in accordance with law. On the other hand, he may make a pre- 
audit upon all expenditures. In this case no expenditure may be 
made until he has given his approval. This approval has nothing 
to do with the wisdom of the expenditure but is based upon a 
determmation of whether it is authorized by law. The post- 
audit merely furmshes the legislature with knowledge of whether 
Its enactments have been violated. The pre-audit checks the 
unauthorized expenditure before it has been made but entails the 
disadvantage of retardmg the operations of government through 
necessary delays in auditing and may embarrass oflEcials who 
have mnocently made commitments which are ultimately disal- 
lowed by the auditor through the discovery of technical defects. 

Some states assign to the auditor the further duty of examm- 
ing the accounts of the counties, cities, and other local divisions 
of the state Others authorize him to impose uniform systems 
of accounts or give him a variety of other duties more or less 
related to fiscal matters. 

The Superzntendent of Public Instruction 

To this group of older officers also belongs the superintendent 
of public instruction, commissioner of education, or officer of 
similar title. His duties are discussed elsewhere.® 

The New Officers and Boards 

The newer officers and boards, constituting the second group 
of state officers, perform a variety of functions. Some of them 

'See p 733 
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are purely regulatory bodies having jurisdiction, for instance, 
over safety in factories or over the practices of public service 
corporations. Some are themselves directly engaged in perform- 
ing services such as admmistermg state hospitals or furnishing 
agricultural advice to farmers. Sometimes a board performs 
some direct services and at the same time has regulatory powers 
in relation to local bodies or private persons or corporations. 
These new offices usually are not established by the state consti- 
tution but have been set up by the legislature as the need arose. 
For the most part they have been made necessary by the econ- 
nomic and social changes that set in during the second half of 
the nmeteenth century. 

The Civil War brought to a close an epoch in which 
the United States was primarily agricultural and in which the 
people lived on farms and in villages and small cities little 
touched by the mdustrial changes that now have revolutionized 
our national life and given us the machme age. 

Government had to adjust itself to meet the problems of the 
times, and it fell to the states to bear the brunt of the pressure 
of a constantly expanding industrialism. As each new problem 
arose a new office or board was created. By the opening of the 
new century the number of such ofiEcers and boards had reached 
large proportions and was growing with increasmg rapidity. 

As the towns and cities increased m size and number the rela- 
tionship of the urban areas to the rest of the state became closer 
and powers formerly exercised by the local governments were 
taken over by the central state government, or forms of supervis- 
ion were provided. Thus, the states supplemented or entirely 
absorbed the work of the localities m certain forms of charity and 
m health protection. 

In addition to activities that had so grown beyond local limits 
as to force themselves upon the attention of the state as a whole, 
the state assumed the performance of other functions that previ- 
ously had not been carried out by any governmental bodies or 
had been performed m only a most rudimentary way. As the 
“industrial revolution” progressed in this country it brought the 
same problems that accompanied its early advance m England. 
“Factory laws” to protect the life and health of workers became 
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necessary, and tlie relations between employers and employees 
had to be controlled m the interests of industrial peace. The 
public required protection from the exorbitant rates and inade- 
quate service of public utilities, and the utilities needed protec- 
tion from dishonest politicians. Banks and insurance companies 
had to be regulated in the interest of depositors and insured 
persons, and a multitude of otlier problems, all related to the 
economic changes that were taking place, presented themselves 
for solution. 

Frequently a board or commission was set up in relation to a 
subject newly commg within the purview of the state. Where 
regulatory jurisdiction was to be granted involving the exercise 
of the legislative power of issuing regulations or the judicial power 
of deciding cases, the usual procedure was to set up a board or 
commission with powers defined in the law. Single officers 
heading state bureaus sometimes were provided for, especially 
when the legislative and judicial functions were not present. 

These boards, commissions, and bureaus are performmg a 
large part of the work of the central state governments. With 
the purpose of removing them from the influence of partisan pol- 
itics It is customary when the board is appointive to divide the 
membership between the two major parties. Presumably the 
members of each party will watch the others to prevent the ap- 
pearance of partisan influences, and nonpartisan decisions will 
result. As a matter of fact bipartisan boards have not fulfilled 
these expectations. More likely the appointing officer chooses 
to represent the mmority party persons whose opposition is purely 
nominal. Sometimes the bipartisan nature of the board merely 
manifests itself as a division of the spoils of office. Most stu- 
dents of administration believe that it is better to set up techni- 
cal qualifications where this is possible, and in any case to work 
toward the goal of an impartial, nonpartisan membership rather 
than place faith in a board m which one party is expected to 
balance the other. 
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CHAPTER XVIII 


The State Courts 

The Burden ufon State Courts 

Only a small part of die legal business of die people of the 
United States can be brought mto the federal courts. If a case 
does not involve a federal question, that is, a question concernmg 
the national Consdtution, a national law, or a treaty ; or does not 
involve certain parties, such as the United States, a state, citizens 
from different states, foreign states or citizens, or foreign ambas- 
sadors, other public ministers, or consuls; or does not involve 
admiralty or maritime jurisdiction or land grants of different 
states, It cannot be carried to the courts of the United States. 
Cases that do not come within these special classes must begin 
and end in the state courts, and they constitute the great bulk 
of the legal controversies of the country. Ordmary disputes be- 
tween busmess men, disagreements as to wills, land boundaries, 
and deeds, and problems affecting contracts and injuries of vari- 
ous sorts generally are local in nature. No federal question is 
likely to be mvolved, and the parties to the suit usually are 
neighbors from the same state. Thus, the burden of decidmg 
by far the greater part of the Ifegal disputes of the country falls 
upon the courts of the states. 


The state courts vary greatly in the details of their organiza- 
tion, but m general outlme they follow a uniform plan. At the 
top IS a smgle court, which has W the bulk of its busmess appeals 
from the courts below it. Under it m some states is an mter- 
mediate court the jurisdiction of which varies from state to state, 
but which primarily takes appeals from the lower courts and m 
the less important cases gives a final decision. Below it are the 
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courts of first instance, in which most of the litigation begins. 
These three orders constitute the regular courts of the states. 
Below them are the justices of the peace. While the latter hold 
court, they do not constitute “courts of record” and therefore are 
outside the regular hierarchy of courts. In addition, the states 
have set up various special courts to deal with special classes of 
business. 


The Justice of the Peace 

The lowest court among state tribunals is that conducted by 
the justice of the peace. This official has declined much in im- 
portance. Established originally m England m the middle of the 
1300’s as “keepers” or “conservators” of the peace, the justices 
of the peace in time became an important link in the judicial 
system. As indicated by their title, the judicial jurisdiction of 
the justices of the peace m England had been limited almost en- 
tirely to criminal matters. In fact, originally their duties had 
consisted in the maintenance of peace and were not judicial in 
nature. They grew m importance through the need in rural 
England of local courts to deal with mmor criminal matters. 
Prestige accrued to the office through the fact that it was held by 
a member of the local gentry, who received no salary or reward 
other than the digmty that went with it. 

The office of justice of the peace was carried over into the 
American colonies, particularly m the South. Here again the lo- 
cal aristocracy took over the office. In the Southern counties, 
when meeting together at stated times, they constituted the county 
administrative body. In the judicial phase of the work of the 
justices, their civil jurisdiction was extended in this country. 

The term “quorum court” is sometimes colloquially applied to 
these courts, from the Latin word m one of the phrases of the 
justice’s commission, which set forth the number that could do 
business. The word “quorum” has been extended to mean the 
number of persons in any body who can do business. 

The greater part of the present-day duties of the justice of the 
peace falls under two heads, magisterial functions and judicial 
functions. The magisterial duties are those that relate to his 
ancient powers as a “keeper” of the peace. In some states the 
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justices of the peace are called “magistrates.” Their magisterial 
functions consist in issumg “warrants” for the arrest of offenders, 
fixmg and accepting bail for persons who are being held for the 
grand jury, or, m some contmgencies, committing offenders to 
jail while awaiting action of the grand jury. Their warrants for 
arrest are issued upon the basis of formal complaints. Before 
“bindmg over” an accused person for the grand jury there is a 
preliminary hearing, but it is not required that a complete case 
be made. If the evidence shows that there is probability of guilt, 
the offender must be held or placed on bail. 

The other phase of the work of justices of the peace is their 
judicial function. The larger part of this pertains to minor crim- 
mal matters, mvolving misdemeanors and violations of local laws 
and ordinances. A single justice, acting alone, m such cases 
issues a warrant for the arrest of the accused, holds a hearmg, 
pronounces judgment, and imposes sentence if he finds the ac- 
cused guilty. The proceedings are informal and there is no jury. 
Penalties usually are limited to small fines and short sentences 
in the local jail. His decision is seldom final and there is an ap- 
peal to the regular courts 

The civil judicial jurisdiction of justices of the peace m 
America has been extended to cover disputes involving small sums 
or articles of small value. The amount involved varies, but two 
hundred dollars frequently is fixed as a maximum. The juris- 
diction of justices of the peace is seldom exclusive, that is, the 
cases may be brought in the lowest of the regular courts instead 
of that of the justice of the peace, at the will of the plaintiff. 
Their decisions in civil as in crimmal cases are seldom final. 
The civil jurisdiction usually mcludes contracts and to some ex- 
tent cases based upon “torts,” ^ providing always that the amount 
involved does not exceed a fixed sum. The title to real estate, 
whatever the value, is not left for determination to justices of 
the peace, for permanent records are essential in this class of 
litigation. 

Proceedmgs in courts of justices of the peace are very mfor- 
mal. The customary rules of evidence as followed in the regular 
courts are ignored. The justices usually are not lawyers. Their 

^See p 360. 
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guide upon the law is the state code and their decisions are not 
based upon legal subtleties. The court of the “] P.,” as he is 
called, affords much amusement to trained lawyers. The justi- 
fication for the justice of the peace is the need m rural communi- 
ties for local courts, easily accessible, to try mmor cases with 
httle expense. There is a tendency m cities to substitute for 
them special minor courts with trained judges. With greater 
concentration of population and improved means of communica- 
tion there becomes less need for the justices of the peace. 

In addition to possessing the powers mentioned above, justices 
of the peace may perform civil marriages and administer oaths. 
In Tennessee, Arkansas, and Kentucky they constitute collec- 
tively the County Court, sittmg as the governing board for the 
county, authorizing bond issues, building roads, acting as the 
county school board, and performmg the other administrative 
duties of a county board. This plan of a County Court as an 
administrative body at one time was prevalent throughout the 
South.^ 

In most states the justice of the peace is elected by the people. 
While he usually does not receive a salary, he does in lieu of this 
receive fees. The Supreme Court has held, however, that such 
inferior judges may not be paid in crimmal cases only from fines, 
at least unless the amount is very small. Otherwise, the court 
would always be under temptation to convict, and the defendant 
would be denied due process of law.® Although he has lost much 
of his ancient prestige, the “squire” is still an important unit in 
our system of justice. 

The Lowest Kegular Court 

Above the justice of the peace are the lowest courts of the 
regular judicial system. They consist of a single judge and bear 
different names in the different states. Sometimes the state is 
divided into districts in each of which there is a single court hav- 
ing junsdiction over all types of cases, whether civil or criminal, 
law or equity.^ Other states have separate courts for different 


^ See p 424 
® See p 536 
^See pp 359» 3^o- 
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classes of cases. Such names as District Court, Circuit Court, 
County Court, Superior Court, or Court of Common Pleas 
may apply to courts with jurisdiction over civil cases alone or to 
courts with jurisdiction over both civil and criminal cases. In 
certain other states there are special criminal courts bearing 
such names as the Court of General Jail Delivery, or the Court 
of Oyer and Terminer, or the Court of Sessions In cities there 
may be a Municipal Court. In a few states there is a separate 
system of Courts of Equity or Courts of Chancery; in others the 
same court hears both equity and law cases; and in still others 
the distinction between equity and law jurisdiction has been 
abolished, so that the same court administers both at the same 
time. In some states there is a Probate Court, Surrogate Court, 
or Orphans’ Court with jurisdiction over the probate of wills and 
administration of estates. 

Especially m municipalities, other courts with specialized func- 
tions also have been established. Traffic courts have been set 
up to deal with violations of traffic laws. Juvenile courts with 
jurisdiction over youthful offenders and over children whose 
parents are dead, or whose parents, if livmg, are unable to pro- 
vide adequate supervision, have mcreased m numbers in recent 
years. The latter in their improved form do not hear “cases” 
or impose penalties m the strict sense of the word. Instead, 
they investigate cases of delinquency, place the delmquent in a 
reform school, return him to his home under the supervision of a 
probation officer, or otherwise try to brmg about improvement m 
the conduct of the youthful offender, without any idea of “pun- 
ishment.” Courts of Domestic Relations also have been set up 
to deal with problems of the family. They differ from Divorce 
Courts, which exist m some places, in that their chief end is to 
heal the causes of divorce and other domestic difficulties, holding 
the family together rather than separating it. 

Despite all this perplexing variety of names and junsdictions, 
however, the courts under discussion have certain elements in 
common. They are courts primarily of original jurisdiction, that 
is, courts in which cases are first brought to be tried, as distin- 
guished from courts of appeals into which cases are carried for a 
correction of alleged mistakes in a lower court. In most states 
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the only appeals that reach them are tliose brought up from jus- 
tices of the peace, or the minor courts that ha\e supplanted the 
justices of the peace in some places. Smce, however, cases com- 
ing from justices of the peace usually are tried entirely anew, 
they are not in the strict sense cases of appeal. In a few states 
some of the courts under discussion which have a broad jurisdic- 
tion hear appeals from minor ones among them which are limi ted 
to smaller cases. In general, however, diese courts are almost 
entirely courts of original junsdiction. They are the “trial” 
courts, or “courts of first instance,” that is, the courts m which 
the evidence is heard m its entirety and a decision given, whereas 
the appeals courts above them have only such evidence before 
them as appears in the record of the lower court. 

Intermedzate Courts 

Above the courts of original jurisdiction some states have set 
up mtermediate courts, of which there may be one for the w^hole 
state or several m different districts. These intermediate courts 
consist of three or more judges. They have little original juris- 
diction and are limited almost entirely to appeals from the lower 
courts. Their decisions are often final for certain classes of 
cases, thus relieving the highest court of a great deal of business. 
The jurisdiction of these courts varies much from state to state, 
a frequent provision being an upper limitation upon the amount 
of money which may be mvolved in an appealed case, thus tak- 
mg the larger controversies directly to the highest court. The 
names of these courts varies. The term Court of Appeals is 
common, but Supreme Court, Superior Court, and other names 
are found in different states. 

In states that have no system of intermediate courts, some of 
the courts of origmal jurisdiction may be given appeals from 
minor courts of original jurisdiction. 

The Highest Court 

Above the intermediate court or courts is the highest court of 
the state. It is always a single court of three or more judges 
rendering decisions by a majority vote. Usually it is known as 
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the Supreme Court, but the name Court of Appeals or some other 
variation is used m a few states. Where the term Supreme 
Court IS used for the intermediate court, another term, such as 
Court of Appeals or Court of Errors and Appeals, is used for the 
highest court. 

Whatever its name, the highest court is limited almost entirely 
to appeals from the lower courts. As a court of appeals, the 
highest court hears no new evidence but depends entirely upon 
the record sent up by the lower court. Cases are carried to it 
from the intermediate courts or sometimes directly from the 
courts of onginal jurisdiction Cases involving the interpreta- 
tion of the state constitution or a federal question"* may always 
be appealed to this court. Sometimes other cases must involve 
more than a certam fixed sum. Where the mtermediate court 
has been given final jurisdiction over a class of cases, there is, 
of course, no appeal 

In a few states the highest court renders advisory opinions 
upon questions submitted to it by the governor, the council, the 
Senate, or the House of Representatives. The federal courts 
will not render advisory opmions,® and it is the general rule that 
no state court will do so m the absence of a provision in the state 
constitution that requires it. The practice of giving advisory 
opmions has the advantage of makmg less likely the enactment 
of unconstitutional legislation. 

The decisions and opinions of these courts are prmted, so that 
they may be followed by lower courts. They become precedent 
for the highest court itself in subsequent cases. 

From the highest court of the state having jurisdiction over a 
case an appeal lies to the Supreme Court of the United States in 
proper cases and according to rules laid down by Congress.'^ 

Appeals from the decisions of the trial courts are based upon 
alleged mistakes in such courts. Ordinarily it is the loser in a 
controversy who appeals, although in such a case as one in which 
the plaintiff in a suit won the verdict but did not receive as much 

®See p 1 86, 

® See p 205. 

^See p 190. 
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damages as he believed himself entitled to, the winner might ap- 
peal. In a cnmmal case the state may not appeal, since this 
constitutes double jeopardy for the accused. If the accused loses 
the case, however, he may appeal. The historical distmction be- 
tween “writs of error” and “appeals” in the narrow sense has 
been discussed, as has the writ of certioran, which is not strictly 
an appeal but accomplishes much the same end.^ 

Cmnmon Law and Equity 

The law administered by the courts of the states is the common 
law of England as developed in the colonies up to the Revolution 
and as modified subsequently by constitutions and statutes. The 
term “common law” m general refers to the body of law that has 
developed upon the basis of custom and the decisions of courts, 
as distinguished from statutory laws, which are enacted by legis- 
latures. In a narrower sense the term “common law” excludes 
both “equity” and “admiralty law.” Usually “common law” is 
used in contradistmction to “equity.” The state courts are not 
concerned with admiralty, which is left to the federal courts. 
“Equity” came about largely through the fact that the common 
law had developed into rather fixed forms and sometimes the fol- 
lowing of these fixed rules led to results that were unfair or were 
socially undesirable. To remedy these defects in the common law 
a system of justice was developed, largely by the Chancellors in 
England, that was distmct from the common law, and which 
came to be known as “equity.” Through various legal devices 
the Chancellors provided a system of justice that did much to 
obviate the injustices that resulted from the inflexible common 
law. In time equity itself came to acquire fixed forms. 

Formerly equity was administered by a separate system of 
equity courts or “chancery courts” as they were frequently called. 
Only a few states now have separate equity courts. Others per- 
imt both law and equity cases to go to the same court. Still 
others have merged law and equity into a smgle system of jus- 
tice which is applied to each case that comes up for determina- 
tion. 


*See p 190. 
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Ctvil and Criminal Cases 

All cases that reach the courts fall into two classes — civil and 
criminal. Civil cases may be described broadly as cases m which 
an attempt is being made to secure possession of property, or to 
enforce a payment, or to secure damages. Criminal cases are 
those in which the state is takmg action to enforce a penalty for 
the violation of law. 

Civil cases involve such questions as the title to land, breaches 
of contract, and torts. A breach of contract is a breach of a spe- 
cific agreement with a person or persons. A tort is a breach of 
duty not based upon contract whereby someone has wrongfully 
committed an act, or failed to commit an act, so that another 
has been injured either personally or in reputation, or has other- 
wise suffered a loss. Under the common law all civil cases had 
to be brought under certain forms of action, such as assumpsit, 
replevin, trespass, or trover. Each of these had to be used under 
certain circumstances, and they were technical in nature. Some 
states are reduemg the number of actions and removmg much of 
the technicality surroundmg their use. 

Criminal cases are those brought by the state to enforce penal- 
ties for violation of the law. It is a fundamental principle of 
English law that an mdividual is presumed to be innocent until 
he IS proved to be guilty. Many safeguards are set up to prevent 
an innocent person from being found guilty and any doubts are 
supposed to be resolved in favor of the accused person. 

The Procedure m a Criminal Case 

A common procedure m a cnrmnal case is for a person who has 
been injured by a cnimnal act to swear out a complamt before 
a justice of the peace, who then issues a warrant ordering the 
arrest of the accused person and holds a prelimmary hearing to 
determine whether there is a reasonable basis for the accusation. 
Ordinarily only the evidence against the accused person is heard. 
If this evidence is sufficient to justify further proceedings, the 
accused will ordmarily be placed on bail and bound over for the 
grand jury. Only in exceptional cases and for very serious enmes 
may bail be refused and the defendant held in jail. Bail con- 
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sists in the furnishing of a bond by the accused and another 
person or bonding company, who forfeit the amount of the bond 
in the event of the disappearance of the accused. In metropoli- 
tan centers there are bonding companies that make it a business 
to furnish bonds, charging a percentage of the amount of the 
bond for the service. 

The procedure outlined up to this point need not be followed 
in all cases. For instance, sometimes an arrest may be made 
without the preliminaries of an accusation and a w’arrant. Or- 
dinarily such arrests are permissible where crunes have been com- 
mitted in the presence of an officer or where he has good grounds 
for believmg that someone has committed a serious crime. Or- 
dinary citizens also may make arrests at times, particularly for 
serious offenses committed in their presence, but their powers 
in this respect are not so broad as those of officers. Another 
variation from the above procedure occurs when the crime is a 
minor one and the justice of the peace has jurisdiction to try the 
case. In this mstance, mstead of holding a preliminary hearing, 
the justice actually tries the case, gives a verdict, and if the ver- 
dict is “guilty,” imposes a penalty. It should be noted also that 
all of the above procedure, involving the participation of the jus- 
tice of the peace, may be omitted, as will appear later. 

After the accused has been bound over for court, the next step 
is the action of the grand jury. In most states an accusation by 
the grand jury is necessary for trial except in the case of minor 
offences. The grand jury at common law consisted of not less 
than twelve nor more than twenty-four men, with twelve neces- 
sary to bring an indictment. In practice, twenty-four are not 
now used, for with twelve sufficient for an indictment this would 
not be a majonty. As a matter of fact, some states have fixed 
the number at less than twelve, and changed the number neces- 
sary for an indictment. Thus, some require nine out of twelve 
or five out of seven. One of the number is known as the fore- 
man. 

The grand jury is one of the most ancient of English legal in- 
stitutions. Usually it is chosen from a list of taxpayers by the 
process of drawmg names by chance. The process is under the 
supervision of the judge of the court for which the jury is chosen. 
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a court ofi&cer, or a special jury commission. The duty of the 
grand jury is to pass upon charges, known as “indictments,” 
against persons who are accused of havmg violated the law. The 
process leading to indictment may begin with a “presentment” 
brought by the grand jury itself on the basis of personal knowl- 
edge that members of the giand jury may have of violations of 
law, or may begm with the charges begun before a* justice of the 
peace as outlined above, or may begin upon the initiative of the 
district attorney. In any case the district attorney draws up an 
indictment, which the grand jury approves as a “true bill” if it 
desires that the case go to trial. Only the witnesses against the 
accused are heard. 

Indictment by grand jury is not necessary in all cases. Some- 
times an “information” brought directly to the court by the 
district attorney is substituted for the indictment. Ordinarily 
approval by the judge of the court mto which the mformation is 
brought is necessary before further action can be taken. The 
common law recognized this process as valid in cases other than 
felonies,® but some states now pernut it for felonies as well. 
This procedure does not constitute a denial of due process of law 
(Hurtado v. California). 

After indictment, the accused is brought before the court, 
where he usually enters a plea of “not guilty,” although he may 
plead “guilty” or enter certam other more unusual pleas. The 
plea of “not guilty” is followed by the trial. 

At common law the trial or “petit” jury consists of twelve 
men, and their verdict must be unanimous. This common law 
principle is required by constitutional provision or by law 
m nearly all the states. In a few states a smaller number is used 
for the less serious offenses. In some states the accused may 
waive jury trial in the case of petty offenses, and two states per- 
mit the waiver of jury trial m felonies. Members of the petit 
and grand jury are selected from a panel of “veniremen” whose 
names are drawn by chance. The lawyers examine the prospec- 
tive petit jurymen, each side bemg permitted to make a certain 
number of peremptory challenges and to make other challenges 
for cause. A peremptory challenge is one for which no reason 


®See p. 519. 
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need be given, and it removes that person from consideration. 
The number of peremptory challenges is fixed by law, and vanes 
from half a dozen in civil cases, up to perhaps thirty in the more 
serious crimmal cases. Challenges for cause may be based upon 
the fact that the mdividual is mentally mcompetent, that his 
mmd has been made up on the case, that he is not of age, or that 
he IS otherwise unfit. 

It IS the function of the petit jury to pass upon the facts in 
the case. It does this in a criminal case by brmgmg in a verdict 
of “guilty” or “not guilty,” upon each count, or charge of viola- 
tion of law, in the mdictment. 

The case agamst the accused is prosecuted by the district at- 
torney in the name of the state. In the course of an important 
crimmal trial many objections are made by the opposmg lawyers 
to the introduction of evidence or to questions put to witnesses. 
Smce the rules upon these subjects are complicated, there are 
many occasions for objection. The judge rules upon these objec- 
tions, and counsel, especially counsel for the defense, may take an 
exception. Smce the defendant may appeal his case on the basis 
of an incorrect admission of evidence, the exceptions of the law- 
yer for the defense may later become the basis for an appeal. 
After all examination of witnesses is over and counsel have 
s umm ed up their cases, the judge gives his charge to the jury. 
This charge mforms the jury of its duty, reviews the evidence, 
gives instruction upon the procedure of the jury in arriving at a 
decision, and mforms them upon the law applicable to the case. 
The jury then passes upon the guilt or innocence of the accused, 
and if the verdict is “guilty,” this is followed by the sentence of 
the judge, who fixes the penalty at his discretion within 
the limits set by the law. Where the jury “disagrees,” that is, 
cannot arrive at a unammous verdict, there must be a new trial. 

Appeal may be made by the accused, but the state may not 
appeal, smce this would constitute double jeopardy, which is 
forbidden by .most state constitutions. There is no exact and 
uniform rule as to just what constitutes “jeopardy,” but a mere 
indictment that has not gone to court does not constitute 
jeopardy, while actual trial does. If, however, the jury is unable 
to agree, a new trial does not constitute double jeopardy. 
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In a criminal trial the burden of proof is upon the state, and 
m addition many technicalities may be raised m favor of the 
accused. If the indictment has been improperly drawn, it be- 
comes necessary to take the whole matter up again m the grand 
jury. The delay m securmg a new mdictment is to the advan- 
tage of the accused. Witnesses for the state may die or disap- 
pear, and in any event juries are loath to convict after a long 
period has elapsed. Mistakes of the judge in ruling upon points 
of law may become the basis for appeals and further delays. 

The Procedure tn a Civil Case 

The trial of a civil case resembles in general outlme the trial 
of a criminal case. It is not preceded, of course, by indictment 
and arrest. Instead, a summons is issued to the defendant, the 
plaintiff files an outline of his case with the court, and the defend- 
ant may reply. As in criminal cases, the jury passes upon the 
facts and the judge upon the law. Ordinarily the jury is the 
common law jury of twelve with a unanimous verdict, but some 
states permit a smaller number or less than a unanimous verdict. 
The parties may also be permitted to waive jury trial, leaving 
both facts and law to the court. No juries are used in equity 
cases, the judge passing upon both law and fact. 

The Selection of Judges 

The judges m the courts of the various states are chosen in 
several ways. In about three fourths of the states they are 
chosen by popular election. A few states provide for appomt- 
ment of judges by the governor. A few others vest the choice 
m the legislature. In New Jersey, the Chancellor, or presi din g 
judge of the highest equity court, appoints the other members 
of this court. 

The election of judges by popular vote is based upon the idea 
that the people should control all branches of the government 
and upon the fear that appointed judges might be too much in- 
fluenced by wealthy mterests. Election is expected to secure 
judges with greater sympathy for the people. Since judges in 
this country have the power to hold acts of the legislature uncon- 
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stitutional, this ‘legislative” function possibly has had something 
to do with influencing the states to turn to popular election. 
Most students of the subject believe that popular election is an 
ineffective means of securmg judges who are adequately informed 
upon the law and of the proper temperament to apply it impar- 
tially. This is especially true when candidates must be chosen 
in primaries. In some states the bar associations are active in 
securing desirable candidates for judgeships and m such states 
popular election is not subject to as severe condemnation as in 
states that leave the choice of candidates to the usual mechanics 
of politics. It is quite likely too that some good men are deterred 
from campaigning for judgeships, with the resultant danger of 
becoming the targets for political mudslmgers, who might never- 
theless accept appomtment to the ofSce. Election carries the 
further objection that it seldom results in promotion from a 
minor judgeship to a more important one. In some countries of 
Europe it is customary for men to tram themselves for the bench, 
following a different course from those who are equipping them- 
selves for the bar. Entermg judicial office they look forward to 
promotion from the minor to the more important judgeships. In 
this country judgeships go to lawyers who have been tramed 
primarily for the bar, and there is little idea of judgeship as a 
permanent profession with promotion from one office to another. 

There appears to be no good reason for choice by the legisla- 
ture except that the legislature may have more knowledge of the 
qualifications of candidates than would be possessed by the elec- 
torate. Appomtment of judges of the lower courts by those of 
higher courts probably is better than choice by the legislature. 
Appointment by the governor, however, is the plan most likely to 
lead to a responsible selection and is more conducive than elec- 
tion to the apphcation of the principle of promotion. Of course, 
even this does not guarantee the choice of nonpolitical judges, 
since men who have campaigned for the majority party are likely 
to be awarded with appointments. If the terms of judges could 
be lengthened to life tenure, probably the tendency to choose 
politicians would be reduced, since appointments would be rare 
and would not occur at such regular intervals as to encourage 
political activity among aspirants. With the building up of a 
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healthy attitude toward judicial office such political activity 
might be further reduced. 

The Term of Office of Judges 

The term of office of state judges usually is not over four or 
six years. A very few states in New England have retained life 
tenure for their judges, such as was customary in the first state 
constitutions. A few states have compromised with fixed, long 
terms, but most have adopted the idea of short terms. This, com- 
bined with popular election, involves the judicial office in politics. 
It does not enhance the dignity or independence of the courts. 
Probably the great esteem m which the federal judges are held 
is due in great part to their tenure and the method by which they 
are chosen for office. Perhaps the chief argument for the short 
term is the fact that it provides a method for gettmg rid of judges 
who are unfit and yet have committed no crime that would make 
them liable to impeachment. Unfortunately, it also encourages 
carelessness m the choice of judges. 

The common method in the United States of removing judges 
before the expiration of their terms is the process of impeachment 
by the lower house and trial by the upper house. It is not in- 
tended to be a method of removal for incompetence, but is lim- 
ited in its application to crimes. 

The early state constitutions usually provided also for removal 
upon the joint address of the two houses of the legislature. 
Most constitutions required a two-thirds vote and some permitted 
a hearing to the judge under consideration. This method has 
been discarded in practice, although provisions for removal on 
legislative address still appear in some constitutions. 

A few states have provided for the removal of judges through 
the “recall.” This method carries with it the danger of popu- 
lar infringement of judicial mdependence, since it is possible 
that the recall may be resorted to without reference to the m- 
competence or unfitness of the judge. Through the recall a judge 
might be removed because of the unpopularity of a decision that 
was based upon legal points incomprehensible to the electorate. 

"See p. 339. 
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The plan has few advocates at the present time, although it 
does not appear to have been abused m tlie states that have 
adopted it. 

The Qiiahty of Judges 

It IS evident that the American states have not yet worked out 
a solution of the problem of choosing the best type of judges and 
of retaining and developing them as members of a career profes- 
sion. The need for greater care in the selection of the judicial 
personnel arises not only from their judicial functions in apply- 
ing the law and their legislative functions in passing upon the 
constitutionality of statutes but also from their important admin- 
istrative duties. A very great amount of property from time to 
time comes under the administrative care of courts. The control 
of this property is carried out through receivers and admmistra- 
tors, but since these are the instruments of the courts that ap- 
pomt them, the courts are the ultimate administrative authori- 
ties. Entire railroads and other important busmesses may thus 
be controlled and admimstered by the courts. Integrity and 
sane judgment are put to a severe test in such cases. The im- 
portant work of the courts should not be left to the vicissitudes 
of politics and the vagaries, and worse, of untramed and unpro- 
fessional minds. 

The Bar 

In addition to judges of high quality it is important that we 
have lawyers who are equally well prepared in their profession. 
As a member of the bar, the lawyer is an officer of the court and 
as such enjoys an official capacity. He may be called upon by 
the court to perform such duties as the defense of suits for mdi- 
gent persons, and he is expected to cooperate with the court m 
maintaining its dignity and orderly procedure. He may be dis- 
barred from practice if he is guilty of crime or unprofessional 
conduct. 

In the early history of the country, preparation for the bar 
was accompHshed by entering a practicing lawyer’s office as assis- 
tant and reading Blackstone’s Commentaries on the side. Bar 
examinations, if required, were extremely informal. Martin Van 



368 


THE STATE COURTS 


Buren m his autobiography reports an account given by Thomas 
Jefferson of a young clerk m a country store who requested that 
Mr. Jefferson use his influence with Messrs. Wythe and Pendle- 
ton to join with Jefferson in granting a certificate of qualification 
which was needed m order to procure a license to practice law. 
The young man admitted that he had not yet opened a law book 
but promised that he would not begin practice before he had fol- 
lowed the proper course of study. Upon this promise the certifi- 
cate was granted. The young storekeeper was Patrick Henry. 
Jefferson expressed doubt as to whether Henry ever read any 
book through. In one of his letters Jefferson says that when he 
came for his license, Henry, he believed, had read law not over 
SIX weeks. Perhaps in view of Henry’s later success we may 
find m this account some justification for the earlier laxity, al- 
though if such admissions to the bar occurred with persons of 
less genius, we can sympathize with their clients. Albert J. Bev- 
eridge’s biography, The Life of John Marshall, brmgs out the 
fact that the man who was later to become the great chief justice 
apparently attended lectures in law for about six weeks — ^and at 
that he appears to have been so thoroughly absorbed m contem- 
plation of the charming Mary Ambler, whom he later married, 
that It IS doubtful whether his professor retamed his full atten- 
tion. 

Admission to the bar in most states now is based upon exami- 
nation, accompanied by evidence of attendance for a fixed num- 
ber of years in a law school. Good moral character, citizenship, 
and a certam period of residence usually are also required. 

The body of law is so great and so technical m nature and the 
procedure of courts is so complicated that no layman without 
legal aid could prosecute his own case. The public is dependent 
upon the legal profession for an informed and conscientious pres- 
entation of the issues in litigation before the courts. High 
standards of training and professional conduct are needed for the 
bar, as they also are needed for the bench. It is generally con- 
ceded that we will need to make much improvement m this re- 
spect before the legal profession as a whole m the United States 
can rank with that of such countries as Great Bntain. 
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The District Attorney 

In the administration of the criminal law there is one public 
official upon whose uprightness, fairness, mdustry, and legal abil- 
ity the whole problem of the enforcement of the cr imin al laws 
depends. This official is the district attorney, or the state’s at- 
torney, as he is sometimes called. Crimmal cases are prosecuted 
in the name of the state. If the state does not take action to 
prosecute crimmals, they will go unpunished. The district at- 
torney is the representative of the state m the prosecution of 
these cases. He prepares the mdictment for the grand jury, or 
prepares the “information” for the court that sometimes may 
take Its place. While the grand jury may bring presentments 
without the initiative having been taken by the district attorney, 
as a matter of practice it is not likely to do so. At the very be- 
ginnmg of the case, therefore, the prosecution may be nipped in 
the bud through the simple failure of the district attorney to take 
action. He may do this through the behef that there is not suffi- 
cient evidence to sustam a case; he may be so busy that he is 
unable to investigate all violations of law with sufficient thor- 
oughness; the court may have so many more important cases 
ahead of it that it is thought best not to add to the list; or per- 
haps the district attorney may be open to mfluences from crimi- 
nal elements or from political forces that are allied with crime. 
Moreover, even after a grand jury has brought an indictment the 
district attorney may enter a nolle prosequi, which constitutes 
notice that he has abandoned the prosecution. After the case 
has begun, the prosecuting attorney may pursue it with vigor, or 
he may, through laxity, mcompetence, or worse, so handle the 
prosecution as to leave the jury no alternative but a verdict of 
“not guilty.” Even though an action of the district attorney 
may have been influenced by improper motives, his functions are 
of so delicate and discriminating a nature as to make it impossi- 
ble for anyone to be certain of this. 

In view of the great latitude of action left to the district attor- 
ney as to whether a prosecution shall or shall not be carried out, 
he exercises a kind of judicial function. He may even be con- 
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suited by the judge upon the sentence to be imposed m the event 
that the defendant is found gmlty. As the representadve of the 
state he should mamtam an impartial attitude of mmd that is not 
called for in other counsel to the same degree. 

In the collection of evidence the district attorney operates un- 
der great handicaps. His department is separate from that of 
the police, but he is very largely dependent upon the police in 
the preparation of his case. The nature of the charges being 
brought, the names of witnesses and the character of their testi- 
mony may be furnished m bare outline and too late for study 
before the case is carried to court. The district attorney cannot 
carry on an equal combat with highly paid and skilful defense 
attorneys who have studied every angle of the cases of their 
wealthy criminal clients unless he has an adequate force of assis- 
tants and the complete cooperation of the police. 

Practically everywhere the district attorney is an elected offi- 
cial, servmg for a short term, and too much mvolved in politics 
to find It easy to maintain the judicial attimde necessary to a 
proper performance of his office. The short term and its politi- 
cal nature preclude development of the office mto a career, as is 
the case m many other countries. 

The Sheriff 

Within each county and attached to its court is the sheriff. 
The office of sheriff originated under the Anglo-Saxons. He was 
the reeve of the shire and represented the interests of the king. 
Among his many duties was the mamtenance of order. While 
the sheriff has lost most of his ancient dignity, he still performs 
duties that are vestiges of his older character, for the sheriff is 
the peace officer of the county. In addition to his police duty in 
the maintenance of order, he carries out the orders of the court, 
servmg warrants, summonmg jurors, bringmg in prisoners for 
trial, superintending the care of the local jail, and conductmg 
public auctions. In all the states except Rhode Island the sher- 
iff is an elected official. 

The Constable 

The constable in America may be an officer subordinate to the 
sheriff or he may be an independent official attached to a minor 
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court such as that of the justice of the peace. In the latter case 
his duties are similar to the duties of the sheriff, within a more 
limited sphere. 

The Coroner 

Another official having important functions m the administra- 
tion of justice IS the coroner. Like the sheriff he has a long bs- 
tory, but probably the office is not so ancient or so dignified as 
that of sheriff and has declined more rapidly. Formerly a repre- 
sentative of the crown m important matters, substituting at times 
for the sheriff, and performing some judicial functions, he still 
shows something of his former nature as a representative of the 
king, for his chief present function is to determme whether the 
peace has been violated m connection with violent deaths. He 
may, if he considers it desirable, summon a jury which has power 
to bring charges agamst anyone it holds guilty m connection with 
the death under investigation. Such charges do not take the 
place of mdictments but may become the basis for subsequent 
grand jury action. A coroner should be a physician and should 
be capable of performing autopsies. He should be a lawyer with 
a specialized knowledge of medical jurisprudence. In addition, 
he should have the skill m ehciting mformation and m weighing 
evidence that is associated with judicial office. Thus the coroner 
should have qualifications that few coroners actually possess. 
Usually the office is elective and this method of choice is a poor 
one for selectmg officials requiring technical qualifications. Usu- 
ally he IS a local doctor, not especially trained for tbs work. 
Massachusetts and New York have divided the duties of the cor- 
oner among a medical exammer, who performs autopsies and pre- 
sents evidence bearing upon the manner of death, a magistrate, 
who conducts the judicial investigation or mquest, and the prose- 
cutmg attorney, who exammes the witnesses and hears the testi- 
mony. 

Small Claims 

The American system of justice has been the subject of much 
criticism m recent years. Its delays, its expense, its archaic 
techmcahties m procedure, its lack of unity m organization, have 
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all come under fire. At the same time some efforts at improve- 
ment are being made in various directions. 

The settlement of small claims cases by litigation in the courts 
is a cumbersome and expensive process. Attorneys fees are nec- 
essarily so high as to make such litigation very unprofitable. 
Yet many such cases are simple m nature. They mvolve no 
questions that cannot easily be determined by the judge after a 
study of the facts as presented by the litigants without the aid 
of counsel. Yet, while the amounts mvolved are small, they 
may loom up large to wage earners and other persons of small 
means. A number of states and cities have set up small claims 
courts or have substituted a summary procedure for the determi- 
nation of small claims in their existmg courts. The maximum 
amounts in controversy may be $35, or $200, or even $1,500. 
The procedure mvolves a determination of the suits by a judge, 
usually without the aid of lawyers or juries. It is extremely 
simple. In these courts three or four cases can be settled in an 
hour. The costs of the court are kept low, amounting to perhaps 
fifty cents or a dollar. 

Conciliation 

Closely allied in purpose and even in method to the small 
claims court is the machinery provided m some states for the 
conciliation or arbitration of disputes. Conciliation could, of 
course, take place between the parties without the aid of special 
court assistance, but, as a matter of fact, persons who are con- 
templatmg a lawsuit are not usually in the proper frame of mind 
to plan anything out of the usual m the way of settlmg their 
dispute. 

A number of cities have provided plans of conciliation, and the 
state of North Dakota has had a system in operation for a num- 
ber of years. Conciliation is a method by which disputes, usu- 
ally limited to small sums, may be adjusted by the parties in- 
volved, in the presence of a person appomted by the court or in 
the presence of the judge himself. Conciliation implies that 
there is no compulsion to reach an agreement, although there 
may be a provision of law to the effect that no lawsuit for a sum 
less than some fixed amount, as $100, may be mitiated until an 
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effort at conciliation has been made The latter feature is found 
in the very successful conciliation systems of Denmark and Nor- 
way, where all cases must go to a court of concihation before go- 
ing to law. Conciliation saves expense to die parties mvolved, is 
more informal and expeditious than a lawsuit, relieves the pres- 
sure on the courts, and tends to allay hard feelings between 
neighbors. Smce the procedure is more flexible than that of a 
lawsuit, conciliation more easily leads to compromise in cases in 
which all the right is not on one side. 

Arbitration 

Arbitration differs from conciliation in respect to the power of 
the representative of the court. The conciliator may strive only 
to brmg the parties to an agreement. The arbitrator has been 
authorized in advance by the parties to decide the controversy, 
and his decision is given the same force and validity as a formal 
court decision. Arbitration has been particularly successful in 
Great Britam, where its chief use is in connection with commer- 
cial disputes. There, the trade associations of business men re- 
quire that their members provide m their contracts for arbitra- 
tion of disputes. Busmess men, themselves more familiar with 
business terms and practices than the courts, serve as arbitrators, 
and there may even be provision for appeal to a higher, perma- 
nent board of arbitrators. In general these controversies hinge 
upon questions of fact, but there is provision for appeal to the 
courts on points of law. The plan gives inexpensive and expedi- 
tious justice, and the decisions are made by men more familiar 
with the technical aspects of the controversies than are the 
judges in the courts. All of this is authorized by law and the 
decisions have the same validity as decisions of the courts. 

Provisions for arbitration are found in many American states. 
The idea has not secured the hold in this country that it has in 
England, however, partly because compulsory provisions are not 
so customary among trade associations and partly because many 
of the state laws have been faulty in their technical provisions. 
The federal government has provided for arbitration of disputes 
involving maritime matters and interstate commerce. Most of 
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the American laws provide only for the submission to arbitration 
of controversies after they have arisen, but the federal law and 
the laws of some states provide for the insertion m contracts of 
provisions for the arbitration of future disputes. 

The Declaratory Judgment 

Small claims courts attempt to settle minor civil cases by a 
simple, expeditious and inexpensive process. Conciliation and 
arbitration accomplish the same end without recourse to a court 
procedure. Somewhat allied to these is the “declaratory judg- 
ment,” which IS a means of clearing up doubtful legal problems 
in a court, but without the need of a court order. The develop- 
ment of law has been such that ordinanly it is impossible to se- 
cure a judicial determmation of a doubtful legal pomt without 
first taking some kind of acuon and then waiting to be brought 
into court by an injured party. Suppose, for instance, that a 
contract between two busmess men contains a doubtful point. 
The procedure at common law is not to take this to a court im- 
mediately and have it cleared. The only way to secure a court 
interpretation is for one of the busmess men to take some action 
according to his interpretation of the contract. This may take 
the form of simply fading to make a payment which the other 
party to the contract believes is due. Then the injured party 
can take his case to court and attempt to secure an order for the 
payment The court will then determine whether the first busi- 
ness man has broken the contract or not, and if he has, order 
payment to be made. In other words, we cannot find out what 
the law IS without doing somethmg or failing to do something, 
thus providing the basis for a suit. It is often said that the way 
to find out what the law is, is to break it. The declaratory 
judgment is a means of finding out what the law is, at least m 
certain classes of problems, without the necessity of first taking 
some action that may invade the legal rights of another person. 
It has been in operation successfully in England for many years. 

The British act reads: “No action or proceedmg shall be open 
to objection on the ground that a merely declaratory judgment 
or order is sought thereby, and the court may make binding dec- 
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larations of right whether any consequential relief is or could be 
claimed or not.” 

Under this act, a dispute over a boundary line between two 
neighbors need not be settled by the building of a fence by one 
of the disputants, to be followed by a suit for damages by the 
other. The problem can be settled without building the fence. 

The declaratory judgment cannot be given merely at the re- 
quest of one party without the usual process of securing the at- 
tendance of all the parties that would be necessary according to 
the ordmary court procedure. The suit must constitute a “case” 
or “controversy.” It differs from the usual suit in only one im- 
portant respect — the court merely determines rights in the case 
without the necessity of a court order. The United States and 
about thirty states have declaratory judgment statutes. The 
constitutionality of a state declaratory judgment law has been 
upheld by the Supreme Court of the United States (Nashville, 
Chattanooga & St. Louis Railway Co. v. Wallace). 

The Advisory Opinion 

Differing basically from the declaratory judgment is the “ad- 
visory opinion.” Some state constitutions permit the highest 
court of the state, upon the application of the governor or the 
state legislature, to give opmions upon important legal questions. 
This makes it possible to secure an opmion from the highest 
state judicial body upon the constitutionality of a proposed law 
before it has been enacted. Ordinarily we must wait for a law 
to be passed and a case to arise before hearmg from the courts 
upon Its constitutionality. The act may stay on the statute 
books for years before bemg contested. Then someone refuses 
to abide by the law, a case is carried through the courts, and it 
IS discovered that the act is invalid. The advisory opinion 
makes this less likely. It should be noted, however, that the 
court can give only an “opinion.” No “case,” no “controversy,” 
between two parties is presented. Moreover, the court does not 
have the advantage of hearing the arguments of counsel of inter- 
ested parties on both sides of the problem. An advisory opinion 
would not have the value as precedent of a true “case.” A de- 
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claratory judgment is given only m an actual controversy, with 
all parues properly notified, and after hearing the arguments of 
counsel, whereas the advisory opmion lacks all these elements. 
The giving of advisory opinions is ordmarily held not to be a 
proper function of a court unless called for by the state constitu- 
tion. 


The Cost of Justice 

A problem that is receivmg mcreasing attention is that of re- 
lievmg the poor from the expense attendant upon the defense of 
their rights in court. A lawsuit involves the payment of certam 
fees, such as fees for writs, and other costs, such as fees to wit- 
nesses and stenographers’ charges. In addition, there is the at- 
torney’s fee. Various states make provision for the relief of per- 
sons unable to pay some or all of the court expenses. Few peo- 
ple are willmg to take the required pauper’s oath, however, and 
little relief is afforded by such provisions. 

Attorney’s fees constitute an even heavier burden. Relief by 
the state m respect to this important item has been restricted al- 
most entirely to criminal cases. In every state there is provision 
for the assignment of counsel, without cost, to poor defendants, 
at least m cases of felonies. In cases involving capital punish- 
ment there is frequently some provision for payment of counsel. 
The system has not been satisfactory. The counsel assigned are 
not often the most able and experienced members of the bar, 
since such men prefer to practice for clients who can pay well. 
In some places there are lawyers who deliberately place them- 
selves in the way of being appointed to such cases, smce they 
have developed a technique for extracting funds from accused 
persons and their relatives. 

A few cities have established the office of public defender. 
This system gives to poor people a greater assurance of able 
counsel, provides adequate compensation, and is economical as 
compared with any system of assigned counsel in which there is 
provision for proper compensation. With few exceptions the 
pubhc defender is limited to crimmal cases. 

Assistance given to the poor in civil cases has been limited al- 
most entirely to the free service that some lawyers are willmg to 
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give to poor people who arouse their simpathy, and to private 
“legal aid” bureaus that have been organized m some cities. 
Legal aid bureaus charge a nominal fee of a dollar or less and 
perhaps ten per cent of any amounts that are actually collected 
by them for clients, or may charge nothmg at all Cases han- 
dled by these bureaus usually involve only small sums. Prob- 
ably much of the need for such private agencies would be elimi- 
nated by the establishment of small claims courts, and provisions 
for arbitration and conciliation. 

Court Admimstration 

American state courts have been subject to criticism from 
many points of view. On the administrative side, fault is found 
with their mflexible organization and the lack of adequate provi- 
sion for specialization. No matter how great the pressure of 
work in one court as compared with others, there is no way by 
which the overworked judge can be relieved by another who is 
not so heavily burdened. Moreover, when the court consists of 
only one judge he hears many varieties of cases that might better 
be tried by judges who are specialists in one class of cases. A 
proposed reform that would accomplish improvement in these re- 
spects is the imification for admmistrative purposes of the whole 
court system of a state into a single system, with power residmg 
in the chief justice, or m the highest court, or in a council of 
judges, to assign judges from one court to another and to assign 
particular classes of cases to judges who are specialists in that 
class of case. It is argued that other improvements of a more 
technical nature, reducing the dangers of conflict of jurisdiction 
between different courts, and simplifying the process of appeal, 
would arise from a unified system of this sort. A movement in 
the direction of unified court systems appears in the judicial 
councils that have been set up m various states. These councils, 
variously constituted from among the state judges, usually have 
no powers except in the way of proposing improvements. The 
Judicial Council m the federal system has been a valuable in- 
novation.^^ 

“See p. 189 
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The Reform of Procedure 

Another major criticism of our courts applies to their proce- 
dure. While England, from which country we brought the basis 
for our system, has simplified its procedure greatly, we retain 
technicalities and complications that surroimd jusnce with much 
mystery but which, accordmg to its critics, accomplish little ex- 
cept to delay and even to pervert the true purpose of the courts. 
Our complicated “pleadings” and the mass of statutory provi- 
sions that attempt to prescribe exactly what is to be done m 
every contingency, have grown into a system that, compared 
with the British procedure, seems to obscure essential justice. 

One reason for the great detail with which we attempt to spec- 
ify procedure is the fact that in our state courts the judge has 
been reduced to a position of small importance during the trial, 
except to decide upon differences between opposmg counsel con- 
cerning procedure. He has become little more than a referee. 
On the other hand, the English judge is primarily responsible for 
the choice of the jury and durmg the trial takes an active part 
m the questioning of witnesses. Moreover, when all the evi- 
dence IS m he does not limit himself to the cautious summary of 
an American judge, but comments upon the evidence, and gener- 
ally aids the jury with his expert advice in arriving at its ver- 
dict. The American judge is narrowly circumscnbed upon what 
he may say to the jury. If he makes a mistake, it may become 
the basis for an appeal. Therefore, he is likely to make his re- 
marks most general in nature and of little value to the jury. 
The British system recognizes the judge as the leader in the trial 
and aims to arrive at justice by a direct route. The American 
system tends more to convert justice into a combat between 
counsel, leaving the advantage to the litigant whose means en- 
ables him to employ the abler staff of lawyers. 

A further difference between the English and American sys- 
tems lies in the opportunities for appeal and retrials. In Eng- 
land, the process of appeal is simple; the appellate court may 
hear new evidence if it desires; and its action in effect consti- 
tutes a new trial which usually ends the case. In America, the 
appellate court may have to order a retrial m the lower court, 
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there may be more appeals, and for petty mistakes in procedure 
or other cause the case may be earned through a series of ap- 
peals to higher courts. The wealthy litigant again has the ad- 
vantage, for he may prolong the process and wear out his poorer 
opponent until the latter exhausts his resources or quits in dis- 
gust. So long as we do not trust our courts probably we will 
retam the easy appeal on the theory that several courts are better 
than one, but a more satisfactory plan would be to improve the 
methods of our courts of first instance so as to secure a more cer- 
tain application of justice in the beginning, rather than to con- 
tinue upon the theory that two bad hearings are better than one 
good trial. 

The Jury 

Another criticism of our system centers around the petit jury. 
This body, consisting of laymen, often ignorant, usually unskilled 
in the weighing of evidence, sometimes even professional jury- 
men who put themselves in the way of bemg selected, passes 
upon the facts m the case. Peremptory challenges and chal- 
lenges for cause may elinunate the better element in the panel 
of jurymen. Yet there is much to be said in favor of the reten- 
tion of this lay element m our system of justice in lieu of leav- 
ing to professional judges the decision upon the facts. Perhaps 
the solution lies in the retention of the jury system, restricting 
its use so as to exclude the less, important cases, and providing a 
system for choosmg better men. In some cases, such as those 
involving certain types of commercial questions, men qualified to 
understand the techmeal practices involved should be chosen. 
Finally, if the presidmg judge were given the powers of the Eng- 
lish judge, permitting unrestricted comment on the law and evi- 
dence, the advantages of the lay element might be combined with 
the trakung, experience, and trained judgment of a professional 
judge. 
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CHAPTER XIX 


State Taxation 

The Power to Tax 

The power to tax is one of the inherent powers of a state. 
Since the state has certain functions to perform, it may be pre- 
sumed to have power to raise funds to accomplish them. In ex- 
ercising this power the state is limited by certain provisions of 
the federal Constitution. State constitutions customarily contain 
other limitations, which are placed upon the legislature m the 
exercise of its taxing power. 

Limitations in the Federal Constitution 

The federal Constitution carries m Article I, Section lo, some 
limitations upon state powers of taxation. States may not, with- 
out tlie consent of Congress, levy taxes upon eitiier exports or 
imports, except such as are absolutely necessary for executing in- 
spection laws. Even then, such laws are subject to revision by 
Congress, and the “net produce” must be turned over to the fed- 
eral Treasury. Tonnage duties also are prohibited to the states. 
The evident purpose of these provisions was to safeguard inter- 
state and foreign commerce from state taxation. The same sec- 
tion prohibits state laws impairmg the obligation of contracts. 
One of the effects of this provision is to restrict the power of a 
state to tax private corporations created by itself, where the 
charters of such corporations carry exemption from taxation. 
The '^comity clause,” providmg that citizens of each state shall 
be entitled to all privileges and immunities of citizens of the sev- 
eral states, prevents the taxation of property of citizens of other 
states at higher rates than that of citizens of that state. How- 
ever, corporations are not citizens within the meaning of this 
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clause, and “foreign” corporations may be required to pay high 
entrance fees to do business in the state/ 

A much more important lirmtation upon the taxing power ap- 
pears m the Fourteenth Amendment, prohibiting a state from de- 
priving any person of life, liberty, or property without due proc- 
ess of law, or denying to any person withm its jurisdiction the 
equal protection of the laws. A state may not take property 
from one person and give it to another under the guise of taxa- 
tion. It IS not necessary that every class of property be taxed 
alike, but the classifications into which property is put must be 
based upon reason and must not be arbitrary. The application 
of a tax in a particular case need not necessarily go through a 
judicial process, but the taxed person must have opportunity for 
a hearing in which he may state his case.^ 

In addition to these specific prohibitions there are a number of 
limitations implied from the federal Constitution. Goods m 
transit in interstate com m erce are not subject to state taxation. 
If such goods have come to rest, however, they are subject to a 
reasonable, nondiscrimmatory tax.® Bonds and other instrumen- 
talities of the federal government are not subject to state taxes. 
The salaries of federal officials are exempt under this principle, 
and the same is true of public property of the federal govern- 
ment.^ 

Another limitation upon the state taxing power arises from the 
rule that a tax to be valid must be for a public purpose. State 
laws violating this prmciple have been held to be in violation of 
the federal Constitution. Such cases fall under the prohibition 
of the due process clause of the Fourteenth Amendment. How- 
ever, in a leading case. Loan Association v. Topeka, the Supreme 
Court did not rely upon that amendment, but apparently based 
Its decision upon an abstract principle of justice, that property 
may not be taken arbitrarily from one and given to another. If 
this case were being decided now, no doubt the decision would be 
based upon the due process clause rather than natural justice.® 

^See pp 302, 388 
'‘See pp 533, 538. 

®See p 568 
*See pp. 227, 256. 

'See p 533. 
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JunsdicHon Necessary 

A state may tax only property that is within its jurisdiction. 
Just what constitutes property within its jurisdiction may be a 
question. Real property, that is, land and buildmgs and the 
like, permanently attached to the land, is taxable if physically 
withm the boundaries of the state, regardless of where the owner 
may reside. The same rule now applies to tangible personal 
property, such as personal effects, jewelry, and other such mov- 
able property. Intangible personal property, that is, such things 
as stocks, bonds, and notes, valuable only because of what they 
represent in the way of ownership or obligation, is taxable at the 
residence of the owner. What constitutes his residence may be- 
come a question for determination.® However, intangible per- 
sonal property owned by a nonresident may be taxed by the 
state m which it is bemg used in busmess. 

Limitations m State Constitutions 

State constitutions also contain various types of limitation 
upon the power of the legislature m taxauon. Many of these 
limitations simply duplicate the limitations of the federal consti- 
tution. In many states it is required that taxes be uniform, and 
this requirement of uniformity is sometimes so strictly inter- 
preted by the courts that it is held to mean that all forms of 
property, real and personal, tangible and intangible, must be 
taxed at the same rate. Under such stnct interpretations, grad- 
uated income taxes are unconstitutional. Some state constitu- 
tions specifically exempt the property of educational and chari- 
table organizations. 

Another type of hmitation common in state constitutions is a 
limit upon the rate of taxation. This may take the form of a 
limit upon the total tax rate, that is, the aggregate of all state 
and local taxes, or it may be merely a limit upon the local tax 
rate. Often, however, such limits may be exceeded if supported 
by a vote of the electorate, a larger vote than a simple majority 
sometimes bemg required. Similar maximum lirmts often are 
placed upon state borrowing. 


® See p. 465. 
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The General Property Tax 

The chief source of state revenue formerly was the general 
property tax, that is, the tax on real and personal property. 
Smce most wealth was in the form of real or tangible personal 
property, these became the chief sources of revenue. For pur- 
poses of taxation, real property has the advantage of not being 
subject to concealment. The chief difficulty in taxmg real prop- 
erty lies in determining its value. Unlike stocks, which have a 
uniform national value quoted from hour to hour on the stock 
exchange, real property values are not easily determined. Each 
plot of ground and each buildmg has advantages and disadvan- 
tages distmct from all others. Moreover, sales, particularly of 
farm property, are slow and dependent in each case upon indi- 
vidual circumstances. The assessment of real property values is 
made in the first mstance by local assessors who usually are 
elected officials. Appeals may be taken to a local board. Un- 
fortunately, local officials seem to have a tendency to place a 
generally low value upon all property, and each locality, there- 
fore, seems to be m competition with the others to maintam a 
low valuation. The election of assessors may have something to 
do with this. State boards of review, therefore, have been set 
up m many states to maintam a uniform valuation between lo- 
calities as well as to take appeals m individual cases. 

The personal property tax falls upon two classes of property, 
tangibles and intangibles. It is one of the most commonly 
evaded of all taxes and yields only a small portion of the amount 
It should. Tangibles are subject both to_ concealment and under- 
valuation. It would be impracticable to send assessors into 
every home searching for jewelry, clothmg, and other movables 
that have not been declared. The yield of the tax would not 
pay the cost of administration. A similar difficulty would arise 
if assessors should attempt to dispute the valuations placed upon 
the articles that have been declared. Intangibles, stocks, bonds, 
notes and the like, are equally subject to concealment, although 
evaluation is much simpler, smce the prices of standard stocks 
and bonds appear daily in the newspapers. For both tangibles 
and mtangibles it is customary to rely upon sworn statements of 
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the taxpayers. Collections are increased in many states by lev- 
ying a lower rate upon personal than upon real propertv. The 
temptation to concealment is thus reduced. In otlier states, how- 
ever, this IS not possible, since constitutional restrictions prevent 
a different rate of taxation upon different forms of property 
Thus, the rate is kept high even though die total return is re- 
duced. One form of personal property, automobiles, does not so 
easily escape, for the issuance of license tags may be withheld 
until the tax is paid, and quoted standard prices for die different 
makes and years may be made the prima facie valuation. 

In determmmg values for the general property tax, the actual 
sale price of the property ordinarily governs. However, where 
the property is part of a going concern, it may be given a valua- 
tion equivalent to the valuadon of the company on the basis of 
its gross receipts or upon some other reasonable basis. This is 
Its value as a “unit of use,” that is, its value as a going concern.’^ 

In general, evasion of the personal property tax has been so 
common as to brmg the whole general property tax into bad 
odor. Persons w'ho are too honest, or too timid, to engage in 
evasion are resentful toward a tax which others m like circum- 
stances do not pay. This resentment exists particularly in states 
in which constitutional provisions prohibit a lower tax on per- 
sonalty. Evasion of the personal tax throws a greater burden of 
taxation upon real property which cannot be concealed. This, in 
turn, produces another form of injustice, for a large part of the 
real property of the country is m the form of homesteads. 
Thus, the owners of farms and city homes find themselves bur- 
dened with an unjust share of the tax burden for the simple rea- 
son that their property is easily found by the taxing authorities. 
A few states m recent years have exempted from taxation home- 
steads up to a certain value. All these considerations have led 
to the application of new types of taxes which have so grown in 
volume that the general property tax is being supplanted as the 
principal source of state revenues. In fact, at the present time, 
the general property tax appears to be in the process of abandon- 
ment as a sotirce of revenue for the central state governments 
and is bemg left to the local areas as a source of revenue. 


^ See p 576. 
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The Income Tax 

An income tax is levied by about two thirds of the states. 
Ordmarily it is applied both to natural persons and to corpora- 
tions and IS graduated so as to fall with mcreasing heavmess in 
proportion to the size of the mcome. In some states the gradu- 
ated feature is held to be unconstitutional as a violation of the 
rule of uniformity. Small mcomes are exempted, and thus the 
larger part of the people do not pay income taxes. 

The mcome tax is looked upon with favor because, presum- 
ably, It falls upon that part of the population most able to bear 
it. It has been argued, however, that there would be an advan- 
tage in applying this tax to all mcomes, however small, but made 
so light as to be little more than nominal in the lower mcome 
brackets Although the expense of collection from small in- 
comes would be relatively heavy, the advantage would lie m fo- 
cusing the attention of every person upon the tax. Supposedly 
the voters might then insist upon the most economical spending 
of their money, m contrast to the mdifferent attitude of the man 
who realizes that after all it is other people’s money that his rep- 
resentatives are spending. In the early history of the country 
the electorate consisted of taxpayers. It is still true that all 
members of the electorate do m fact contribute to the support of 
government. However, when the individual does not pay real, 
personal, or mcome taxes, his contributions are either entirely in- 
direct or somewhat disguised through the fact that they are part 
of the prices paid for articles bought by him, or are paid in such 
small dnblets that the taxpayer is not conscious of the total 
amount paid in. 

Death Duties 

Estate taxes or inheritance taxes are levied in nearly all the 
states, and some states collect both. The right to bequeath 
property and the right to inherit property are privileges that ex- 
ist only because the state permits them. Smce they are privi- 
leges granted by the state, a tax may be levied upon their exer- 
cise. An estate tax is an excise upon the privilege of bequeath- 
mg property. An inheritance tax is an excise upon the privilege 
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of inheriting property. The estate tax is applied to the estate as 
a whole before it has been divided among the heirs. It may be 
graduated accordmg to the size of the estate. The inheritance 
tax IS applied to the amount mherited by each heir. It may be 
graduated according to the amount inherited by each individual 
and in addition may be graduated accordmg to the degree of re- 
lationship of the heir to the deceased, increasing as the relation- 
ship becomes more distant. Of course, m states where the strict 
rule of uniformity is applied, neither estate nor inheritance taxes 
may be graduated. It should be noted that the courts regard 
these death duties as excises upon the privilege of bequeathing 
or inheriting, not as taxes upon the property, even though the 
amount of the tax in each case is governed by the value of the 
property.® 

The influence of the federal government has been strong in re- 
lation to state death duties. Previous to 1926, certain states 
having no such taxes were publicizmg the fact m order to induce 
persons from other states havmg such taxes to transfer their resi- 
dence and thus protect their property from death duties. How- 
ever, m 1926, the federal government levied a federal estate tax, 
and then permitted a deduction of eighty per cent of this to be 
apphed to estate and inheritance taxes in the states. The state, 
therefore, must either collect the tax or allow the funds to go to 
the federal government. As a result, nearly every state collects 
death duties at least to the extent of eighty per cent of the fed- 
eral tax of 1926. Subsequent acts have increased the amount 
of the federal estate tax, but credit toward state taxes has not 
been extended to the increased amounts. 

Death duties are generally regarded as an excellent form of 
tax, since the amounts subject to taxation are fairly easily ascer- 
tained, they may be made to fall heaviest upon the rich, who 
can best afford to pay, and their effect is to tax persons who m 
most part have done nothmg to bmld up the estates that pay the 
tax. Death duties also appeal to those who believe in a redistri- 
bution of wealth or in a greater equalization of opportunity, as a 
convenient means of brmging about these ends. 


See pp 226, 541* 
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Excises and License Fees 

The states also le\7 certain excises upon luxuries, such as 
tobacco, liquor, public amusements, and racing bets. 

In addition, there is a system of state license fees. Usually, 
there are heavy license fees for the sale of liquor and for horse 
racing, where either of these is perrmtted. At relatively lower 
rates are license fees for the conduct of nearly all forms of busi- 
ness enterprise and the practice of many professions. In the ag- 
gregate, these fees amount to considerable sums. 

Franchises are a special form of license for the privilege of do- 
ing something that involves special concessions. For instance, a 
street railway may need a franchise for the use of the public 
streets and for the monopoly inherent m such privileges, and a 
high charge may be made for this. Sometimes an “entrance 
fee” IS charged for the privilege granted by a state to a corpora- 
tion from another state to do intrastate business within its bor- 
ders, but, once admitted, a corporation must be treated on a par- 
ity with domestic corporations. No charge may be made for the 
privilege of carrymg on interstate commerce within the state.® 

Automobile Taxes 

The automobile has opened new sources of taxation. Not 
only may the general property tax be applied upon the car itself, 
but a hcense may be required of the driver, another license may 
be required for the privilege of operating it upon the public 
roads, and a tax may be levied upon the gasoline used in its 
operation. The two latter forms of tax are prolific sources of 
revenue. Automobile taxes are justified as necessary for the up- 
keep of the roads. When applied for this purpose, they ap- 
proach the status of charges for the use of the roads.^® 

The Sales Tax 

Subsequent to the growth of the various forms of tax that have 
come with the automobile, the most striking recent development 
in our tax system has been the sales tax. Ongmatmg as a spe- 

*See p 627. 

pp 738, 740 
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cial, and presumably temporary, means of meetmg deficiencies in 
the depression period, the sales tax seems to be here to stay. In 
Its simplest form it consists in the levy' of a percentage of the 
price of tangible personal property sold at retail. It may, how- 
ever, be made to cover all sales, so that several such taxes would 
be paid on each article, as, for instance, when sold by the manu- 
facturer to the wholesaler, by him to the retailer, and by him to 
the consumer. In broader form it may cover, in addition, 
charges for services rendered, as, for mstance, the fees for profes- 
sional men, or may be extended to cover other types of income. 
The sales tax is a convenient source of state revenue. The cost 
of collection is borne partly by the merchant, who collects from 
the buyer and reports his sales to the state. The levy upon each 
transaction is small and the individual does not feel at any one 
time the full force of the taxes he pays. On the other hand, the 
sales tax falls heaviest upon the poor. It reverses the principle 
that taxation should be in proportion to ability to pay, and it 
falls with greatest severity upon those necessities that constitute 
the whole expenditure of persons of meager income. 

Other Sources of Income 

Other sources of state income include taxes upon the capital 
stock of corporations organized under the laws of the state and 
poll or capitation taxes at the rate of one or two dollars per per- 
son. The poll tax, however, is not always strictly enforced. 
Fees for various services and fines imposed m the courts are 
sources of considerable revenue and sales of public property may 
at times bring in funds. 

The depression greatly increased another source of state reve- 
nue, that IS, grants from the federal government. Emergency 
funds for relief, for aid to agriculture, and for the construction 
of various projects were poured into the states. Whether 
granted to the states for expenditure by them, or actually spent 
by the federal government for relief projects withm the states, 
the effect has been to relieve the states from the burden of car- 
mg for the suffermg of their own people. Thus, even when not 
technically state income, such funds are matters which directly 
affect the finances of state governments. 
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Collectmi iS/lachtnery 

The machinery of collection for the various state taxes is not 
centered in a single body. Certain taxes, such as the general 
property tax, are primarily m the hands of local assessors and lo- 
cal collectors, usually elected officials Disputes upon assess- 
ments may be subject to appeal to local boards and eventually to 
a state board. For the collection of sales taxes, income taxes, 
and other state taxes there may be a state tax commission. Va- 
rious state officers may be charged v^ith the collection of certain 
specific taxes, or there may be special commissions for the collec- 
tion of certain taxes, such as the tax on automobiles. Regula- 
tory bodies, such as railroad commissions, may be charged with 
the collection of taxes upon the companies subject to their juris- 
diction There has been a tendency as each new type of tax has 
been imposed to devise new means for its collection. State ad- 
ministrative machinery for collecting taxes is decentralized and 
often loses effectiveness for this reason. 

ConpcUng Taxes 

A state may tax only such things as are within its jurisdiction. 
Unfortunately, it is not always easy to determine whether a sub- 
ject of taxation is within the jurisdiction of the state. More- 
over, the same thmg may be within the jurisdiction of one state 
from one aspect and within the jurisdiction of another state from 
another aspect. In this case, both states may collect a tax. For 
instance, if a corporation is organized under the laws of a state, 
it becomes subject to the income tax of that state. It is a resi- 
dent of that state for the purpose of taxation. At the same time, 
it may derive its income mamly from business m other states, 
and each of these states may tax the corporation for the privi- 
lege of doing intrastate busmess and may base the tax on the m- 
come derived from such business within that state. In addition, 
when this income is distributed to shareholders, it may be taxed 
as their personal income in the states of their residence. Like- 
wise, a corporation may pay a tax on its capital stock to the 
state in which it is incorporated, and the shares of stock, held by 
individuals residing in other states, may be taxed as personal 
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property in those states Land may be taxed in one state at its 
full value, and a mortgage upon it held by a nonresident may be 
taxed in the state of his residence. Instances of multiple taxa- 
tion of this nature are by no means rare. 

Moreover, the federal government also may levy a tax upon the 
same subject which one or more states are taxing. Thus, its in- 
come and estate taxes cover essentially the same subjects as simi- 
lar state taxes, and the federal gasoline, tobacco, alcoholic bev- 
erage, and amusement taxes tap important sources relied upon 
by the states for revenue. The aggregate of our state and fed- 
eral tax systems involves many inequities, and with more than 
one governmental unit acting upon the same subjects, proper 
plannmg and distribution of taxes is made difficult. Much of 
this confusion could be avoided if the federal government would 
limit Itself to certam types of tax, such as tariffs, income taxes, 
and some others not withm state jurisdiction or necessary to the 
federal government for regulatory purposes. The remainmg 
fields might be left to the states, and if then some agreement 
could be reached upon prmciples for avoiding duplicate state 
taxes, an orderly taxmg system might be developed. 

Duphcanon zn Machinery of Taxation 

If, however, the state and federal governments must lay a tax 
upon the same subjects, it would seem to be unnecessary for 
each to maintain a separate administrative organization for the 
purpose, acting upon separate returns from each individual. 
This appears to be particularly true m the case of the income 
tax. States do not have the facilities of the federal government 
for checking the statements of taxpayers with the sources of in- 
come, which may be in other states. If the tax were collected 
by the federal government and the proper amounts allotted be- 
tween it and each state, admimstration should be both more effec- 
tive and less expensive. To some extent, this is the procedure 
under the federal estate tax, which permits a refund to the state 
of eighty per cent of the 1926 tax. The remaining twenty per 
cent, plus certain increases since laid, remain with the federal 
government. This procedure has the defect of being in effect 
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compulsory upon the states, but it points the way to other plans 
of a voluntary nature. The existing confusion and waste is too 
high a price to pay for local autonomy when no basic principle 
of states’ rights is involved. A decent regard by each state for 
the common problems of all the states need not involve a sacri- 
fice of final powers, and an effective system of assessment and 
collection need not mvolve the surrender by any state of the ulti- 
mate determination of what its taxes are to be. 

State Debts 

State debts are not now a serious problem. In our early his- 
tory debts were piled up for “internal improvements” without 
proper regard for means of repayment, and m the present century 
some states indulged too heavily m expenditures for roads. The 
lessons learned from early extravagance have led to devices for 
preventing its recurrence. Most of the states have debt limits m 
their constitutions, either m the form of a fixed amount or a per- 
centage of the value of the property subject to taxation. Some of 
them permit the hmit to be exceeded by authorization of a popu- 
lar vote. Often the constitution requires that at the time a loan 
IS contracted taxes be levied to pay it off. Fixed limits 
upon state debts are by no means an ideal method of controlling 
finances, for the best financing may call for greater flexibility. 
In matters of government, however, the second best plan often is 
rnore practicable than the ideal one. At any rate, the present 
debt limits have greatly improved the credit of the states. 

It should be noted that the credit of a state is not dependent 
upon Its own debt alone. If the cities and counties are permitted 
to pile up loans, these debts must be met by taxation. The same 
taxpayers who ultimately must pay off local debts must be relied 
upon by the state to pay the state debt. It is the ability of the 
taxpayers to meet all these obligations that determmes the credit 
of the state. This is one reason for the various debt limitations, 
simil ar to those laid upon the states themselves, that have been 
placed upon cities and counties. The most complete recognition 
of this unity of state and local mterests appears m North Caro- 
lina, where most of the admmistration and financing of roads“ 

“See p. 741 
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and schools^" has been transferred from the county to the state, 
and a central body with powers of control o\er county finances 
has been set up The reform of county government through 
authorization of the managerial system/^ has contnbuted to the 
same end. 


The Treasurer 

After the state taxes have been collected, they usually go to 
the treasurer who places them on deposit in banks. Past abuses 
in the selection of banks of deposit have led to \ arious restrictive 
regulations, setting up boards for the choice of banks, and plac- 
ing limitations upon the type of depository.^'* 

The Budget System 

Important in maintaining a proper organization of state 
finances are an effective budgetary system and a proper system 
of audit and accounting. These are discussed under the func- 
tions of the governor*^ and the auditor.*'" The principles ap- 
plicable to the states in these respects are not different from 
those applicable to the federal government.*'* 
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CHAPTER XX 


Cities 

Characteristics of Cities 

A marked characteristic of modern civilization is the number 
and size of its cities. These urban areas give rise to special gov- 
ernmental problems. It is not merely that the population of a 
city is greater than that of a rural area of similar extent, but that 
the city presents a distinct complex. Its governmental problem is 
different not only in degree but in kmd. 

City populations historically have been more volatile, more in- 
clined to sudden changes of feelmg, than rural populations. 
Education usually is on a higher level and more diffused. The 
people usually are more heterogenous. Cities attract people of 
many races. Occupations are of infinite variety as compared with 
those of rural regions, where industry is limited to agriculture 
and its related trades. The city produces great extremes of 
wealth, ranging from millionaires’ row down to densely packed 
slums with teeming populations living barely on a subsistence 
level. The struggle for a livelihood is more intense than in rural 
communities. The prizes of fortune are greater and the penal- 
ties of failure are harder, for starvation walks very closely behind 
the man whose weekly wage barely carries him to Saturday’s pay- 
day. But with all its ugliness the city is the home of culture. 
It has fostered the art and literature of the past and is producing 
the mechanical progress of our own day. Its great social and 
economic complexity creates diflBcult government problems. 

The period of greatest growth m urban areas has occurred 
within the memory of persons now living. Before the Civil War 
we were an agricultural people. The armies of that war were 
drawn from plantations and farms and small towns. The indus- 
trial revolution had not arrived in its full force. The metal-pro- 
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tected battleship was a product of that war. Railroads, essential 
to urban development, were in their begmnings. A little over 
half a century later, the World War was fought by an industri- 
alized United States, and its armies were drawn from cities and 
rural areas in roughly equal proportions. At the present time 
our urban population overbalances the rural. Well over half of 
our people live m cities and towns of over 2,500 inhabitants. 

All urban areas do not present the same problems. Some are 
largely commercial, some are predominantly industrial, some 
even, such as Washmgton, are political. It will be noted that 
practically all cities of any size he on navigable waters. Most 
of them have originated at points where trade passed from one 
means of transportation to another, necessitatmg the presence of 
workers. Some exceptions occur on the sites of oil booms, or of 
gold rushes, or where a city is established for a political purpose; 
but even here a break in transportation may be a secondary 
cause. Washington, a political city, was established close to, and 
now includes, Georgetown, an old seaport at the head of Potomac 
navigation. 

While most cities origmate from commercial causes, they do 
not necessarily remam commercial. They may later attract in- 
dustries, become railroad centers, and flourish long after the 
original causes for their existence have been forgotten. In fact, 
the greatest factor m the enormous mcrease in the size of cities 
in the last hundred years has been the development of industry, 
which has resulted from mechanical inventions, particularly the 
steam engine. 

Legal Status 

In legal status the American city is a public corporation, cap- 
able of suing and bemg sued, and with the right to a corporate 
seal. The debts of the city are owed by it as a corporation. 

The city is not liable in damages for mjuries caused in the 
performance of its public functions. If a fire engine, even 
through negligence, crashes into an automobile, the city may not 
be sued, for the fire department is established by the city in car- 
rying on its public functions as a representative of the state, 
which, as sovereign, cannot be sued. Of course, if consent is 
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given, the city may be sued. Also, it is true that the driver of 
the fire engine might perhaps be sued upon his negligence, but 
courts are slow to grant damages in such cases, and moreover, it 
would be difficult to collect from an individual employee even 
though the court should grant a claim. If a child is mjured 
through the faulty construction of a public school, the parents 
cannot sue the city, for education is a public activity. Neither 
can suit be brought against the city for injuries received m the 
city hall or in a courthouse, or for injuries resulting from mis- 
treatment by police. 

On the other hand, if the city undertakes to conduct a street 
railway or a municipal gas or electric plant, mjuries due to negli- 
gence may lead to smt against the city, just as they would against 
a private corporation, for these are considered private activities 
of the city. There is no definite rule for determining what is a 
“private” activity and what is a “public” activity from the point 
of view of liability to suit. Historical considerations play a part 
in mfluencing the courts. Some activities on the borderlme are 
held to be private m one state and public in another. The 
streets usually are considered private, although roads m the 
country usually are considered public. However, there is much 
variation between the states upon this matter. Other activities 
considered in some states public and in some private are m con- 
nection with waterworks and parks. The construction of sewers 
is usually held to be public in nature, while dieir maintenance is 
usually held to be private. Upon all these matters the tendency 
at the present time is to make the cities liable in doubtful cases. 

Politically, the American municipality is a creation of the state 
legislature. The legislature may establish or wipe out cities, 
expand or reduce their geographical limits, and add to or take 
away from their powers, almost at will. The only substantial 
limits on its power m this respect are those provided in the state 
constitution. In very rare instances the legislature may find it- 
self hrmted by provisions of the federal Constitution, such as 
that prohibiting a state from impairmg the obligation of con- 
tracts. At one time the legislature of Alabama wiped out the 
City of Mobile by repealing its charter, and substituted in its 
place the Port of Mobile, comprising substantially the same in- 
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habitants. Since tlie City had been abolished, it was argued that 
there was no way to collect upon debts owed by it However, 
the courts took the position that the new corporation must meet 
the debts of the old City, smce it included practicalh the same 
mhabitants and taxable property. Otherwise, the obligation of 
the contracts of the City would have been impaired (Mobile v. 
Watson). This decision did not deny the right of the state to 
abolish the city, but it did prevent that abolition from relievmg 
the inhabitants from payment of its debt. 

The charter of a city itself is not a contract within the mean- 
ing of that clause of the federal Constitution which prohibits 
impairment by states of the obligation of contracts. It is, there- 
fore, subject to alteration by the state. The charter of a private 
corporation is protected by the contracts clause,^ but the city is 
a public corporation and is not so protected. The city is pri- 
marily an agent of the state and subject to its will. In performing 
Its public functions it acts for the state In general, a state has 
such complete control over a city that it may add to its territory 
and thereby brmg property withm the limits of the city which 
may be taxed to meet its accumulated debts, or may exclude ter- 
ritory which thereby escapes taxauon even for benefits already 
received. 

In general, it is the city itself as a municipal corporation, not 
Its inhabitants or its territory, that is responsible for its debts. 
In some New England states, an exception to this rule has oc- 
curred where the property of individual inhabitants has been 
seized by creditors of the corporation. Such action has never 
been permissible in this country outside of New England, how- 
ever. The individual can be reached, therefore, only through 
the process of taxation. The case of Mobile, cited above, rep- 
resents another type of exception to the general rule that it is 
the corporation itself that is liable for its debts. 

Ltmitations on the latgislaUm 

Limitations in a state constitution callmg for a plebiscite in 
areas affected by acts annexmg terntory to, or separating terri- 


^ See p 527 



398 


CITIES 


tory from, a municipality are, of course, binding on the legisla- 
ture. Even in the absence of constitutional provision the latter 
may, if it desires, order a vote in areas afiected by proposed leg- 
islation and base its action upon the result. 

Some state constitutions contam many limitations upon the 
legislature in respect to municipalities. They may provide that 
charters are to be granted accordmg to certain prmciples, as that 
the acts grantmg them must be general in nature, or by a certain 
procedure, as that they must be framed and enacted by the 
people to be affected. Some constitutions contain provisions re- 
stricting the granting of franchises, otliers fix debt limits upon 
cities so that the debt may not go beyond a reasonable ratio in 
relation to property values or become so large that it cannot be 
met out of current revenues. The legislature possesses the 
residue of powers, however, and these usually are very great. 

Methods of Granting Charters 

Municipalities receive their charters from the legislature. The 
older method of grantmg charters was by special act in each 
case. This plan has the advantage that the charter can be so 
designed as to fit the exact circumstances of each municipality. 
No two cities are alike. Some are commercial, some are indus- 
trial, some are concentrated in a small area, some straggle out 
over a large territory, some have important harbors, some center 
around railroads, some have a large element of foreign-born liv- 
ing m alien ghettos with Old-World traditions, some are composed 
largely of native-born inhabitants. Incorporated municipalities 
range m population from a few hundred inhabitants to cities of 
millions. Each has its own special problems, and its charter 
must be adapted to its needs. The special charter plan presum- 
ably facilitates the process of adapting the charter to these 
special needs. Alterations, as they become necessary, are made 
by amendments in the form of subsequent acts of the legislature. 
The latter, through its committees, holds hearings in each case. 
At these hearings the mumcipality, or the people involved, 
or special interests affected by the proposed legislation may pre- 
sent their cases. 
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Objections to the special charter plan lie m the large amount 
of time spent by the legislature in considering the special needs 
of localities where the interests of the state as a whole are not 
affected Lobbying by special interests has been prevalent, so 
that the wishes of the people of a commumtv may be set aside 
in behalf of a small but powerful group. 

At the other extreme from the special charter plan is home 
rule. Under the home rule charter plan the voters of each mu- 
nicipality are permitted to elect representatives to a convention 
for the purpose of drawmg up a charter. The convention usu- 
ally is called by petition of a certain number of voters or 
by action of the old city council. The charter proposed by the 
convention is submitted to the voters and usually becomes effec- 
tive when approved by a majority, but sometimes a higher 
percentage is required. Future amendments hkewise are made 
without state interference. 

The home rule plan carries out most completely the idea that 
each community is the best judge of its own needs. However, 
It has the objection that no community lives entirely to itself. 
The way in which it deals with such subjects as crime and sani- 
tation is of importance to the state as a whole as well as to the 
citizens of the community. When state and local elections are 
held together, it is of concern to the state that they be con- 
ducted properly. Even in local finances the state may have an 
interest, for local debts may become so great as to impair the 
borrowing power of the state itself, which depends upon 
much the same sources of taxation as the local governments. 
The home rule plan ignores this mterest of the state as a whole 
in local government. 

Intermediate between the individual charter plan and home 
rule there are several plans that attempt to avoid the weaknesses 
of either extreme. Probably the best of these is the optional 
charter plan, under which the state draws up a number of 
charters from which the community may take its choice. This 
gives to each city a reasonable amount of freedom in determinmg 
its form of government and yet insures that the interest of the 
state as a whole are protected. The charters from which choice 
may be made may include a mayor and council plan, a commis- 
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sion plan, and a city manager plan, with perhaps variations on 
these types. 

Another charter system, which attempts to avoid some of the 
defects of the special charter plan, requires that the same charter 
may be granted only to groups of cities classified according to 
size. Unfortunately, population is not the only factor in deter- 
mimng the character of a city, and therefore the fundamental 
assumption of the classified charter plan, that ciUes of the same 
size should have the same charter, is not satisfactory. More- 
over, a city that mcreases m population may find itself with a 
charter adapted to the needs of a smaller city, or may be com- 
pelled to break the continuity of its political development by 
changing to a new form of charter. 

In some states there is a general charter plan, requiring that 
all legislative acts dealing with cities be general m nature. No 
law may be passed which deals specifically with only a smgle city. 
This plan avoids the evil effects of state interference with indi- 
vidual cities but has the serious defect that if severely 
interpreted, it would provide a fixed type of government to all 
cities large or small and of whatever nature. However, its re- 
strictions are subject to evasion. Unless prevented by the courts, 
the legislature may pass “general” laws which describe in each 
case the type of city to which they refer, but the type described 
may be so restricted by limitations of population or other charac- 
teristics as to apply only to a very small number of cities. If a 
description is made too specific, as, for instance, to apply only 
to a smgle city, the courts may hold the act unconstitutional, but 
on the whole the courts hesitate to intervene. An interesting 
variation upon the general charter plan exists in Illmois, where 
by general act a certain number of oflEces are provided for each 
city, with the power on the part of the city council to increase 
the number of offices if it so desires. In this way, the general 
charter plan is given some of the aspects of home rule. 

No one of these various types of charter plan possesses all of 
the good features of the others. The problem is to provide a 
charter for each city which is adapted to its peculiar needs, that 
does not neglect the interests of the state as a whole, that pro- 
tects the city from the lobbying of selfish groups, and that does 
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not require that the state legislature fritter away its time upon 
purely local matters. 

The Interest of the State 

The state has a certam interest even in local matters. In our 
early history, this mterest was a small one. Each settlement 
and town stood to itself. There was comparatively little inter- 
course. With improved means of transportation and increased 
communication betw'een urban areas, with modern conceptions of 
the transmission of disease, with the extension of the area 
of operation of criminals, and with the problems arising from 
larger urban areas, the interest of the state in local affairs has 
increased. As a result, the state has stepped in to establish a 
measure of control over certain local matters. Now there are 
such bodies and officials as state boards of health, state election 
officials, state supermtendents of schools, state public utilities 
commissions, state civil service commissions, state police and 
state financial officials. All encroach upon the powers of local 
bodies. In general, their work is of a supervisory nature, how- 
ever, and does not amount to direct control of the subjects within 
their jurisdiction. The local bodies contmue to function under 
their supervision. In some cases they merely supplement the 
work of the local officers. An mcrease in the number and powers 
of such bodies appears to be inevitable. They bring a profes- 
sional element into local government and in addition provide a 
broader pomt of view than that of elected local officers. Com- 
pared with legislative control they afford a better means of 
developing consistent policies in relation to municipalities. State 
control through these administrative bodies is direct and positive, 
whereas charter provisions are merely negative or indirect in the 
protection they offer to state interests. 

The French system is the best example among the democracies 
of a “centralized” administration in which the national authori- 
ties, corresponding m this instance to our states, retain a large 
degree of control over mumcipal affairs. French local govern- 
ment has impressed its influence in^many other countries, such as 
Italy and the republics of Latm America. The basic features of 



402 


CITIES 


the system were introduced by Napoleon in 1800. France 
is divided into departments, which are quite different from the 
Amencan states, since they are primarily administrative divisions 
of the central government rather than independent areas of local 
government. In each department there is a prefect appointed by 
the central government and actmg as its representative m admin- 
istration. The departments are divided into arrondissements, 
or districts, each under a subprefect. Through these administra- 
tive officials the national government exercises a close control over 
municipal affairs. The city councils are forbidden to criticize 
the prefect or other national officials, and members may be sus- 
pended for a period by the prefect, or the council dissolved for 
two months by the President of France. Mayors may be sus- 
pended from office or even removed by national authorities. In 
addition, the national authorities possess direct powers m relation 
to many municipal activities. Although the mayor has charge 
of the police, he exercises his powers in this respect under the 
supervision of the prefect. The members of the police depart- 
ment are in part appomted by national officials, and of the 
remamder, all important appomtments must receive approval 
from the department. Franchises are granted by national au- 
thorities. While the council votes the budget, the prefect may 
add to the proposed expenditures items which are required by 
law, and the required items make up a large part of the list. He 
may make reductions in items of expenditure and may raise or 
lower the estimates of receipts. When the council fails to pass 
a budget, he may promulgate one sufficient to meet the needs of 
the municipality. Large borrowings must be approved by the 
national authorities. Poor relief likewise is controlled from 
above, with only the proviso that the advice of the council must 
first be secured. Important or through streets are regarded as 
of primary concern to the state and are removed from the control 
of the municipal authorities. Despite all these limitations, how- 
ever, the council does exercise a potent mfluence upon local af- 
fairs, for It possesses the residual powers over matters affectmg 
the municipality, and councils have not been apathetic toward 
the exercise of their power^ 
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In England, the central authorities exercise less direct powers 
of control than do those in France. However, a municipality 
may not borrow without their approval, and this gives a large 
degree of central control over local activities. Indirect control 
is exercised through “grants-in-aid,” which may be withheld if 
certain conditions are not met. Approximately half the cost of 
local police is met by such grants, with the proviso that the de- 
partment must meet the standards set by the central authorities. 
A similar type of supervision is maintamed over some forms of 
public education. 

Organt'xation of the Council 

Early mimicipal governments in this country were modeled 
upon the English system of the time. They were unicameral, 
consistmg of councillors, aldermen, and a mayor. The council- 
lors and aldermen were elected by the voters. Aldermen and 
councillors differed mamly in respect to the longer term of the 
former. In the Colonial period, the mayor usually was chosen 
by the governor. After the Revolution he was chosen by the gov- 
ernor or by the aldermen from their own membership. His term 
was one year and he had none of the powers possessed by the 
mayors of a later period. He did, however, possess some mde- 
pendent judicial powers. In New England there was a distinc- 
tive township system, with its town meetmg, which is described 
elsewhere.* 

The abandonment of the unicameral councils and their replace- 
ment by bicameral bodies appears to have received a great 
impetus from the setting up of a bicameral national government 
under the Constitution. The mfluence of the national system, 
with its checks and balances, its executive veto, and the 
approval of appointments by the upper chamber, appears to have 
extended down through the states to the cities. Our cities ac- 
quired charters in the form of cumbersome and complicated 
copies of the national Constitution. Perhaps this was one con- 
tnbuting cause to the dechne in the quality of city government 
in this country. 


“See p. 427. 
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Graft and Corruption 

Just after the Civil War a great expansion took place in the 
numbers and populations of our cities. This expansion was ac- 
companied by changes m the physical equipment of cities. The 
use of gas for purposes of street lighting was extended, municipal 
waterworks replaced the neighborhood pumps, asphalt streets re- 
placed cobblestones, underground sewer systems were installed. 
These changes called for the expenditure of money, and profits 
were to be made in municipal contracts There were franchises 
to be granted to street railways and to gas companies. Fortunes 
were to be made m city contracts and m the sale of franchises. 
This era justified the statement of Bryce in his American Com- 
monwedth that city government was “the one conspicuous fail- 
ure” of the United States. While a “reform” government coming 
in on a wave of popular wrath agamst the corrupt bosses and 
rings might secure control of a city for a brief period, the re- 
formers would soon be defeated by the regular politicians and 
the city would remrn to normalcy. The cumbersome govern- 
mental organization of our cities contributed to this. Power was 
so divided between the mayor, the two chambers of the council, 
and various officers, that responsibility for goverment could not 
be fixed. Neither the mayor nor either chamber could be held 
accountable for mismanagement, and responsibility was passed 
from one to the other. As a result all went unpunished. At the 
same time, reform governments found it difficult to establish 
themselves in control or to maintain control after it was secured, 
smce the battle against the political machme had to be fought 
upon so many fronts. 

The Commission Plan 

Reform in city government came with the opening of the new 
century. In 1900, the city of Galveston, in Texas, was visited 
by a tidal wave from the Gulf of Mexico that destroyed a large 
part of the city. The old city government was too cumbersome 
to act with the necessary promptness and decision. Already, 
before the disaster, there had been talk of reform. The city 
found the solution of its problem in the establishment of a com- 
mission of five citizens, who in the crisis exercised all the 
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municipal legislative and administrative powers The experiment 
was found so successful that the plan was continued. Other 
cities adopted it and the commission plan began the movement 
of reform m American city government. 

The commission plan calls for the popular election of a com- 
mission of five men, who constitute the municipal council. They 
pass the city ordinances and determine all matters of policy As 
individuals, each member heads one of the five administrative 
departments. The departmental divisions may vary, but the fire 
and police departments may be grouped togedier as a department 
of public safety; streets, waterworks, and other engineering ac- 
tivities may be grouped together; finance may constitute a sepa- 
rate department; health activities anotlier; legal activities an- 
other; and various other functions may be added to whatever 
department appears most logical or convenient. 

The members of the commission are not chosen by districts 
but from the city at large, usually for terms of two or four years. 
Sometimes the terms overlap, three commissioners being chosen 
one year and two the next If they were chosen by districts, it 
would result on the administrative side in the control of one de- 
partment of government by each distnct, although the work of 
each department affects the whole city. One of the commis- 
sioners has the title of mayor and acts as official head of the city 
government. Ordmarily he heads a department as do the other 
commissioners. His duties as mayor usually are purely formal 
and carry no real powers. 

The commission plan has an advantage over the old mayor and 
council plan in its simplicity. The complete responsibility for 
the government of the city rests in the hands of five men. Its 
disadvantages he m the system of administration, for the super- 
vision of the administrative work is with men who are not tech- 
nically trained in the problems of their departments. Moreover, 
an arbitrary division into five departments may not fit tlie needs 
of the city, especially if it is a large one. 

A great many cities adopted the Galveston plan. Des Moines 
added certain refinements, includmg the mitiative, referendum, 
and recall.® These innovations permitted the electorate to enact 


‘See pp 3II, 339. 
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ordinances without reference to the commission, provided a pro- 
cess for a popular vote upon ordinances passed by the commission, 
and made individual members of the commission subject to re- 
moval by popular vote before the expiration of their terms. Des 
Momes also provided for the nonpartisan pnmary^ in the choice 
of commissioners and for civil service examinations for employees. 

The Ctty M.anager Plan 

The next step in the improvement of city government was 
again, at least in part, the product of a local emergency. In 
1913, the city of Dayton, in Ohio, was visited by a flood, and a 
movement for reform which already had begun was accelerated 
by the necessity of setting up a new government to meet the 
emergency. The city adopted a variation upon the commission 
plan that contains elements of distmct originality. It is known 
as the city manager plan. Some small cities had previously m- 
stituted similar systems, but it was from Dayton that there was 
started the national movement for the city manager plan. The 
controllmg body under this plan is a council elected by the 
people. It exercises the legislative powers of the city and has 
final control of all matters of policy. It does not, however, at- 
tempt directly to administer the city departments, but mstead 
chooses a city manager who becomes the head of the administra- 
tion. The organization is similar to that of an Amencan business 
corporation. The functions of the commission are similar to 
those of the board of directors of a business corporation, while 
the city manager corresponds to the corporation manager. The 
Dayton model has been followed in a large number of cities. 

The council m the city manager plan may be made more rep- 
resentative than the body of five m the commission plan, for it 
does not act as an adimnistrative body and hence is not under 
the necessity of keeping its size to a minimum. A body of 
twenty-five is not so large as to be unwieldy for purposes of pol- 
icy determmation and is more representative of all elements in 
the community than a body of five. The council consists of lay- 
men, for with no administrative duties to perform, technical 


‘See p. 445. 
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qualifications are unnecessary, and attendance upon its meetings 
requires only a small part of the member’s ume. 

The key position is the office of city manager. It should be 
held by a technically trained and permanent official. The city 
manager is the head of the administrative forces of the city. The 
departments are all under his direction and their heads are his 
appomtees. He attends the meetmgs of the council, where he 
furnishes technical advice and makes recommendations upon mat- 
ters of policy. While the council is finally responsible upon 
matters of basic policy, it should give most careful heed to his 
recommendations. 

The German Burgomaster 

The city manager plan represents an effort to introduce a pro- 
fessional element into the central admmistration of American 
cities. Hitherto the professional employees have been, at the 
most, heads of departments. The city administration has been 
controlled by laymen. 

Other countries have made a greater use of professional admin- 
istrators This has been especially true of Germany, where, even 
before the establishment of the dictatorship, professional admin- 
istrators played a large part in city government. Before Hitler, 
a common form of city government included a council of laymen 
and an administrative board of a mixed nature, including both 
laymen and professional administrators. The professional ad- 
ministrators had an mfluence far beyond their numbers. They 
were selected m open competition from among applicants who did 
not need to be from the city that employed them and were 
chosen primarily for their special qualifications for the depart- 
ments with which each was to be associated. 

At the head of this administration board was the burgomaster, 
who was also the official representative of the city. A burgomas- 
ter would begin his experience in a small town or in an inferior 
capacity in a large one. A successful official would rise from a 
small town to a larger one or be promoted to a higher rank until 
he became burgomaster m a large city. Expenence, training, 
and capability were the factors in promotion. The system pro- 
duced an excellent body of officials. The city manager plan in 
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the United States centers around the city manager, who resembles 
no other official so closely as he does the German burgomaster of 
the predictatorship period. 

Under the dictatorship, the professional element has acquired 
even greater power. The council has been abolished, except 
that the burgomaster has a council of advisors who have no 
powers, and the burgomaster has been given authority to issue 
local ordmances after the advisory council has expressed its opin- 
ion. The burgomaster and the chief administrative officers still 
are chosen from the ranks of trained administrators. The local 
party agent of the Nazi party makes nominations for each va- 
cancy and the higher officers of the state select one from these. 
Administrative officers must be sympathetic to the Nazi govern- 
ment. Other municipal employees are appointed by the burgo- 
master. 

The city manager plan has not been m effect m this country 
a sufficient length of time and has not been generally enough 
adopted to produce a corps of officials with the same influence 
as the German burgomaster. A sympathetic public opinion is 
necessary to the success of the system, and the traditions of 
American city government have not been such as to encourage 
Its growth. Centermg around the city manager, as the plan does, 
it IS essential that this official be selected with the greatest care. 
No local politican should be chosen for an office that calls for so 
great a degree of professional devotedness and technical ability. 
Unfortunately, provincial pride and ignorance of the necessity 
for a professionally trained man may lead the city into the choice 
of an unqualified local politician for the office In such circum- 
stances the city manager plan will provide no better government 
than any other system, for it centers around the idea of a pro- 
fessional nonpolitical admmistrator. 

The Strong M.ayor Plan 

It is interesting to note that despite the great spread of the 
commission and city manager plans, they have been confined al- 
most entirely to the small and middle-sized cities. The large 
cities have been content to reform the old mayor and council sys- 
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tem. This reform has consisted in a simplification of the tradi- 
tional mayor and council plan, together with a strengthening of 
the hands of tlie mayor. Most of our cities, including the very 
largest ones, have reduced the council to a smgle chamber. In 
many places the mayor has been given a larger appomting power, 
so that his appointments do not require approval by the council. 
He has a greater control over the budget, so that the council can 
reduce but cannot mcrease or add new items in the budget. He 
exercises much the same control over the administration as does 
the city manager. The chief difference lies in the fact that the 
mayor remains an elective officer, serving for a fixed term. He 
is not, therefore, a permanent career official. This reformed 
mayor-council plan is sometimes called the strong mayor type of 
city government and may be classed with the commission and 
city manager plans as a new type of city government. 

Tendencies 

These reform movements in Amencan city government have 
at least one common characteristic. They all concentrate respon- 
sibihty into fewer hands. The commission form vests all legis- 
lative and administrative functions in a body of five commis- 
sioners. The city manager plan places ultimate responsibility 
in the commission, while centering the administrative powers in 
the manager. The strong mayor type strengthens the hands of 
the mayor as the head of the administration. The reduction of 
the council in so many cities to a smgle chamber is further evi- 
dence of this movement for the concentration of responsibility. 
In addition, the city manager plan has one characteristic not com- 
mon to the others in that it recognizes the need for experts in 
government. 

Medieval Towns 

The problem of government in a medieval town was a simple 
one compared with that in a great modern city. Policing in a 
co mmuni ty in which mutual acquaintance was extensive was not 
likely to be a difficult one. Where mechanical fire apparatus was 
unknown, there could be no large municipal activity in the ex- 
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tinction of fires. Activities m relation to health were almost 
unknown. Water was secured from individual or local wells, 
and refuse, garbage, and sewage disposal were not looked upon 
as public problems. Education was an individual question or 
was undertaken by the Church. Buildmg regulations were of 
the simplest nature. The largest engmeermg problem of the 
city was likely to be the erection of its church, and this was only 
a semipublic activity and extended over a long term of years. 
Business and labor were regulated by the merchant and trade 
guilds. 


Colonial Towns 

Colonial towns were little different in the nature of their ac- 
tivities from those in England centuries before. Improvements 
in transportation, the mechanization of industry, the consequent 
concentration of population in modern cities, new ideas concern- 
ing sanitation and disease, engmeermg problems, and the develop- 
ment of various public utilities have all contributed to the 
extensiveness and complexity of modern city government. 

Educattonj Police Protection, and Health Activities 

The modern city is confronted with administrative problems 
of a more difficult and complex nature than those facing the me- 
dieval and colomal towns. Some of these problems are of such a 
nature that they are in reahty only a part of the larger problem 
with which the state must deal. This is particularly true of edu- 
cation, pohce protection, and health activities. Mumcipal educa- 
tion is closely related to the whole state educational program. 
The state relies mainly upon the municipal police to enforce its 
laws within the city limits. Municipal laxity in the enforcement 
of health regulations may create a menace to the health of sur- 
rounding areas. For these reasons, the educational, police, and 
health work of the city are discussed elsewhere'’ in their relation- 
ship to the larger problem of state and national efforts to control 
crime and disease. 


“See pp 7345 7435 764- 
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Fire Protection 

American fire departments are the finest in the world. They 
have the fastest and most powerful engines and their other appa- 
ratus is the very best. Nevertheless, we lose more by fire than 
any country m the world. Our houses are still to a considerable 
extent of frame construction. Most European houses are built 
of stone and nonmflammable materials, and American travelers 
in Europe are impressed with the appearance of permanance in 
the buildings. This permanance may sometimes be a disadvan- 
tage, for blocks of old stone houses without proper sanitary 
arrangements are difficult either to modernize or destroy. Their 
construction, however, offers a protection against fire. Another 
contributmg factor in our heavy losses has been the lack of proper 
preventive measures to reduce the causes of fires. We need our 
fine apparatus. 

The recruitment of men for the fire department offers some 
difficulties from political interference. However, the need for 
technically informed fire chiefs seems to be better recogmzed than 
the need for professional police superintendents. Moreover, the 
danger of alliance with criminal elements does not exist as in the 
police department, and the number of men employed is smaller. 
Recruits to the fire department are put through courses of train- 
ing, physical and technical. Large departments also have special 
details for branches of rescue work. Often the departments are 
called upon to aid m forms of rescue somewhat removed from 
their main functions. The resuscitation of partially drowned 
persons and of victims of gas poisonmg are examples. 


The engineering department is concerned with the plannmg, 
grading, and paving of streets, the building and maintenance of 
sewers, waterworks, and lighting plants, the erection of public 
buildmgs, the laying out of parks and playgrounds, the approval 
of plans for private buildings and subsequent inspection to deter- 
mine their structural safety, and other matters involving the tech- 
nical services of engineers. In large cities, the engmeering work 
may be so extensive that it is not thought best to unite all activi- 
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ties in one department. In such cities there are several depart- 
ments, each having charge of a group of activities. 

As in the case of the police department, the quality of the en- 
gineering department is dependent upon maintaming its freedom 
from politics. Much of municipal corruption has occurred in 
connection with the lettmg of contracts for municipal construc- 
tion, and corrupt politicians find the engineering department a 
most profitable field of activity. By vanous means their own 
contracting companies are given a preference m supposedly open 
competitive biddmg, as, for instance, by specifymg requirements 
that only one company can meet. Loopholes in the laws are 
found to permit evasion of the requirement of open bidding. Lax 
inspection while the work is m progress may permit evasion 
of specifications. The European practice of employmg a per- 
manent professional engmeer who has prepared himself especially 
for municipal service as a career would seem to be one of the 
best safeguards of efficient and honest work m this department. 

A pure supply of water is necessary for the health of a com- 
munity. The great modern cities sometimes must go many miles 
to secure a supply of unpolluted water. The city of New York, 
for mstance, brings its water from the mountains a hundred 
miles away. Other ciUes may find a convenient source in a 
nearby river. It is seldom that there can be found a supply of 
sufficient purity that some sort of treatment is unnecessary. 
Basins must be built in which the water stands for a period to 
allow sediment to settle. A considerable degree of purification 
from disease germs takes place at the same time. Then it may 
be run through filters, further removing impurities. After this. 
It may be necessary to treat the water with chemicals to kill the 
germs that remam even after filtration. Then it goes into reser- 
voirs from which it is pumped or run by gravity into mams and 
eventually piped into residences and other bmldmgs. Since two 
systems of pipes are not customary, the purified water is used for 
flushing sewers and cleanmg streets. This appears to be an enor- 
mous waste, but the construction of separate pipe lines might 
be even more expensive. 

The per capita use of water m American cities is the greatest 
in the world. Much of this is due to waste that comes from 
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carelessness. It has been customary to charge householders a 
flat rate for water. This encourages waste, for there is no in- 
centive to repair faucets and correct other causes of wastage. 
On the other hand, it is undesirable to discourage the reasonable 
use of water among the poor. Possibly a sensible balance can 
be obtained by furnishing without charge, at least to homes, a 
fixed amount of water which is sufficient for drinking, cooking, 
bathing, and cleaning, but with a meter rate beyond this amount. 

Although American cities do not ordinarily operate the munici- 
pal transportation, electricity, and gas systems, usually tlie water 
plant IS owned and operated by the city. The importance of a 
properly mamtained water supply from the point of view 
of health and fire protection is too great to be entrusted to a 
commercial concern. Moreover, water must be supplied to poor 
people free or at very low rate, and this service could not well 
be required of a private concern. Objections to a publicly owned 
water supply as “socialistic,” therefore, have not been considered 
valid in American cities. 

The disposal of sewage involves problems as great as those that 
arise in connection with the water supply. Many American 
cities run their sewage mto some convenient stream. This may 
be entirely satisfactory if the stream is large, but other cities 
down that stream may be dependent upon it for their water sup- 
ply. When Chicago turned its sewage into the Mississippi, it 
was feared that a problem was bemg created for St. Louis, which 
drew its supply from that river. As a matter of fact, the dis- 
tance between the two cities was so great as to permit settling 
and purification to take place long before the water reached St. 
Louis, so that at that city it was not above the normal in bac- 
terial count. Large bodies of water can take care of enormous 
amounts of sewage. The use of sewage as fertilizer on municipal 
farms has been tried abroad. Another method of disposal m- 
volves the use of septic tanks in which bacterial action destroys 
the harmful organic matter. Various other methods of treatment 
are in use. The adequacy of any method of sewage disposal 
depends upon the circumstances of each city. However, as the 
number of cities continues to increase and their populations grow, 
the need for improved methods of treatment will become greater. 
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The disposal of garbage is not so serious a problem as that of 
sewage disposal. Some cities dispose of garbage to contractors 
who mamtain hog farms and feed the garbage to the ammals. 
New York carries it out to sea and dumps it overboard. In some 
places it is destroyed by burning Some cities dispose of ashes 
and garbage together, the combmation of the two resultmg m 
chemical action upon the organic refuse. Others use the most 
modern method of garbage disposal, that of convertmg it 
into grease and fertilizer at municipal reduction plants. 

Ashes constitute the cleanest type of refuse. They present no 
problem of disease and require no form of treatment before dis- 
posal. Other forms of refuse are salvaged, burned, or thrown 
out on the municipal dump. 

One of the more recent of municipal activities is known as 
“city plannmg.” Obviously, the opportunity does not often oc- 
cur to lay out entirely a city in advance of its development. 
There have been a few such cases, however. Washmgton is an 
example. L’Enfant, a French army engmeer, worked out a com- 
prehensive plan for the development of the new capital on the 
banks of the Potomac, and while it has been deviated from in 
part, it still constitutes the foundation plan of the city. Most 
city planning must be superimposed upon a city already in exist- 
ence. It is confined to plans for areas into which the city is 
expanding and to conservative modifications in old areas. There 
have been a few instances in which more radical action has been 
taken. An example of a replanned city is Pans. Under Na- 
poleon III, buildmgs were torn down and broad avenues laid out, 
giving the French capital its modern appearance. A sewer sys- 
tem was installed and the ducts were so arranged as to permit 
other utilities to be mstalled. The water, telegraph, telephone, 
and electric systems, therefore, are carried m the upper part of 
the mams. Pans is one of the best planned of the world’s 
capitals. 

City plannmg is confined primarily to the physical aspects of 
the mumcipality. It mvolves the proper laymg out of streets 
and parks, the most economical and convenient construction of 
sewer lines, and gas, electric, and transportation systems, and the 
location and construction of public buildings. 
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A recent phase of city planning is known as “zoning ” Cer- 
tain areas are restricted to residences, others may contam shops, 
others may contain warehouses, others factories, others gas plants 
and the like. The height and construction of buildings in each 
area are defined The number and nature of the classifications, 
of course, depend upon the citv fathers. The constituuonalit’, 
of zoning laws was long m doubt, but in the case of the Village 
of Euclid V. Ambler Realty Co., a zoning law \¥as upheld as a 
valid exercise of the police power.® 

Fublic XJuUnes 

Some American cities have experimented with municipally 
owned and operated electric plants, and a few with gas plants and 
street railways. In view of the limited scale on which they have 
been tried, especially m the case of gas plants and street railways, 
and the madequacy of their accounting systems, it is difficult to 
form a judgment upon the financial success of these enterprises. 
Even where it appears that such enterpnses are bemg conducted 
at a profit, the accounting systems may be so inadequate as to 
conceal the true state of the finances. Most cities rely upon pri- 
vate enterprise to furnish transportation, gas, and electricity. 
Most states have set up public utility commissions to exercise 
general control m the interest of the public over the rates and 
services of the local utilities. The cities still retain much power 
over utilities, however, smce their ordinances upon traffic and 
other matters must be obeyed, and the local taxmg power must 
be reckoned with. The regulations of these commissions are 
valid if they are reasonable and if they permit a fair return upon 
the investment of the operating company.^ 

In European countries municipal ownership of such utilities 
is much more common than m the United States. In Great 
Britam and Germany probably more than half of the gas, electric, 
and street railway systems are municipally owned. 

The question of municipal ownership in the United States is 
too often discussed on an emotional basis, the opponents of pub- 
lic ownership charging that it is “socialistic,” and its supporters 

“See p 553 

'See p. 553. 
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pointing to the politics and graft in the granting of franchises and 
other abuses under the system of private ownership. As a matter 
of fact, the success of any system of publicly owned utilities de- 
pends very largely upon the efficiency of the administrative 
machine. Where the adimnistrative force of a city is pervaded 
with politics or where the public conscience is too dull to 
be shocked by abuses, it is unlikely that any system of public 
ownership will be better than the existing system. It seems 
rather futile to propose that municipal governments should be 
further burdened with administrative duties when they meet so 
madequately the problems that they have inherited. 

In the grantmg of franchises, the regulation of public utilities, 
and the letting of contracts, municipal scandals have often oc- 
curred. The paving contractor who is permitted to use a thmner 
layer of concrete or a lower quality of paving block than the speci- 
fications call for IS expected to show his gratitude in a substan- 
tial form. Franchises giving a transportation, gas, or electric 
company special rights in the use of public streets may be granted 
only after the local bosses have been convmced of the worthiness 
of the project by evidence which bosses are able to appreciate. 
A public utility may be threatened by proposed ordmances m- 
creasing its taxes or imposing new burdens or restrictions upon 
It — ^until the harassed officials of the corporation have propitiated 
the proper members of the council with arguments that can be 
deposited in the bank. 

Public utilities themselves no doubt have been guilty of about 
all of the abuses of which they were capable. They have bribed 
councillors, secured enormously valuable privileges for a song, 
often charged high rates for poor service, and in addition to 
mulctmg the cities, have deceptively taken money from mvestors. 
It should also be remembered, however, that public utilities have 
been considered fair game for demagogic politicians who find it 
easy to arouse the voters against corporations that have little 
defense agamst injustice except through indirect methods. 

Probably the best solution of the problem of utility regulation 
lies in state laws limitmg the terms of franchises and laymg down 
general principles to be followed by the cities in grantmg them. 
Formerly valuable franchises were granted for long periods or m 
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perpetuity. Now it is the practice to limit them to a term of 
years. Various provisions affecting rate.s and service also are 
included in the franchises, and public utility commissions are set 
up to provide regulations that will be fair both to tire corporations 
and to the public. 

Discnmznatmi Agatmt Cittes 

Some special problems have arisen in the relationship of the 
city to the state. In many states the urban areas are underrep- 
resented in the state legislature. By using the county as the basis 
of representation and giving to each county at least one represen- 
tative regardless of population, by limiting the number of repre- 
sentatives from any county, by outright restriction of the number 
of representatives from a single city, or by some other device, 
the urban areas are underrepresented on the basis of population. 
One reason for this discrimination is that a strict carrying out of 
the idea of representation in proportion to population would give 
to densely populated units a dominant position in the state gov- 
ernment. Where a city like Baltimore, containmg half of Mary- 
land’s population, is underrepresented, it is argued that no single 
unit should be in a position to dominate a legislature, as would 
be the case if it were represented on the basis of population. An- 
other reason for the underrepresentation of great cities is the 
deep-seated conviction that cities are the home of iniquity. A 
more practical basis for the discrimination is the fact that rural 
areas at present dominate state politics and do not relish the idea 
of surrendering their power. 

The Metropolitan Area 

A modern phenomenon is the “metropolitan area.” Land 
prices in a great industrial city may become so high that factones 
establish themselves in the surroundmg country where land i' 
cheaper. Reasonable proximity to the city is necessary in order 
to make use of its railway and other transportation facilities. A 
town may grow up around this factory, housing its employees, 
and eventually other factories may be attracted to die neighbor- 
hood. Another type of suburban area is the residential town, 
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inhabited by families of which the heads are employed in the 
city. The universal use of the automobile is addmg to the num- 
bers of these “commuters” who each mornmg leave the suburban 
communities for their employment m the city and return at the 
close of the day. The central city together with these towns out- 
side its municipal limits constitute a single economic unit. Po- 
litically each IS a separate unit for purposes of local government. 
Some states, confronted with the problem of bringing about a 
proper coordination, have treated the whole as a single metropoli- 
tan area for purposes such as transportation and sanitation. 

Decentrah'xaHon 

City populations even more than those of rural areas feel the 
effects of the busmess cycle; that is, they profit more from periods 
of “boom” or great business activity, and they suffer more m 
periods of busmess depression. At the bottom of the cycle, the 
farm population may manage to eke out at least an existence, 
but the city man who is cut off from the payroll is faced with 
starvation. This is m part due to the greater amount of speciali- 
zation m congested areas. When the steel mills close, the workers 
cannot easily turn to other industries, especially as there is likely 
to be general unemployment at such times. 

A suggested remedy for this situation is the decentralization of 
industry. When electricity was first applied to manufacture, it 
was thought that smce it constituted an easily distributed source 
of power, industries might leave the cities and establish them- 
selves along the electrical power lines. Thus, the national in- 
dustrial life would be dissemmated over the country instead of 
remaining concentrated in great cities. Workers would be em- 
ployed part of the day in factories along the highway and would 
retire in the afternoon to the surrounding country, where lay then 
pleasant cottages surrounded with land cultivated by themselves. 
In periods of depression they would not starve, for livmg would 
be cheap, and they would have a source of subsistence from 
their small farms. This, however, has not come to pass. Indus- 
try has not become decentralized, partly because of the transpor- 
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tation problem, since industries cannot afford to leave the rail- 
road centers. 

During the recent great depression some efforts have been made 
to develop with federal aid “subsistence homesteads” or small 
farms on which unemployed families might raise enough food 
for the necessities of life. Small industries have also been set 
up in such communities as a source of supplementary income. 
This, however, has been on a small, experimental scale. There 
is no evidence that these experiments are leading the way m a 
movement of industrial decentralization. It is likely that indus- 
try for an indeterminate period m the future will remain concen- 
trated in the cities. 

The Place of the Ctty in the Econotmc System 

The modern city is the product of an mdustrial civilization. 
Without railroads, telephones, elevators, local mechamcal trans- 
portation facilities, and steel framework for buildings it would 
not have its present physical aspects. Without mills and factories 
its workers would not have employment. At the same time many 
of Its most serious problems are the result of maladjustments in 
the complex national economy that accompanies a highly devel- 
oped mdustrial organization. Modern cities and the modern 
economic orgamzation are mutually dependent. As the city 
meets its problems, it will relieve distress that results from eco- 
nomic maladjustments, and as corrections are found for weak- 
nesses in the economic system, municipal problems will be sim- 
plified to that extent. 
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CHAPTER XXI 


County and Local Rural Government 

Rural Problems Different from Those of Urban Areas 

Local rural government presents very different problems from 
the government of municipalities. In the first place, its prob- 
lems are simpler. The country areas are primarily agricultural 
and there is greater uniformity of hfe among the inhabitants. 
Usually there are no complex racial problems, and customs and 
inherited attitudes of thought present smaller variances. Less 
density of population in itself makes the governmental problem 
simpler, for there is less friction where men are not compelled to 
live in close proximity to one another. Moreover, the rural lo- 
calities are different from cities in that they have little m the 
nature of private local mterests. Their activities are more in the 
nature of fractions of larger activities of the state as a whole. For 
instance, the roads in rural areas are necessary for all travelers as 
well as for the local inhabitants. The city streets, however, exist 
pr imar ily for the use of the inhabitants of the city. The differ- 
ence, of course, is one of degree, but nevertheless it is so great 
that it has received recognition in the courts. 

The government of rural areas reflects these differences in the 
economic and social complex. In the first place, the gov- 
ernmental machmery is simpler. Fewer officers, boards, and 
commissions are needed to enforce the comparatively simple local 
regulations, to carry on the limited administrative work, and to 
conduct the small number of welfare activities. Moreover, since 
local activities really carry out functions of the state as a whole, 
a large part of the administrative work is carried on by state 
officials or is supervised by them. 

Another fundamental difference results from the interest of the 
state m local rural affairs. The boundaries are laid out primarily 
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With convenience of administration in mind. Municipal bounda- 
ries set off the city as distinct from the surrounding country, but 
the local rural areas result from dividing the whole state into 
parts. The divisions are made with the entire state admmis- 
tration in mind, and not with regard to the special interests or 
desires of any smgle area, as is true when a city is incorporated. 
The powers of the local rural communities, likewise, are granted 
by the state rather as a parcellmg out of its own admmistrative 
functions, and not, as in the case of the mcorporation of cities, 
with the idea of creating an entity with independent local mter- 
ests. 

Legal Status 

Proceeding from the differences noted above, there are certain 
legal differences between the status of rural governmental areas 
and that of municipalities. Except m New England and m 
Louisiana, the most important unit of rural government is the 
county. It is regarded as a “quasi corporation.” This term 
cannot be said to have a definite meaning, but practically it de- 
notes a body that is regarded for some purposes as havmg an 
independent existence but that is nevertheless primarily an agent 
of the state. The functions that it performs are, therefore, state 
functions, and the rules of Kability for its negligence or the torts 
of its officials are the rules that would be apphed to the state it- 
self and not those that apply to municipal corporations. Smce a 
county performs no private functions, but only the public func- 
tions which it fulfills as an agent of the state, it is not liable to 
suit in the courts for its acts. A municipal corporation, on the 
other hand, is liable in so far as it is performing private func- 
tions.^ For instance, if an individual is injured as the result of 
a defect m the construction of a road, he cannot, under this gen- 
eral rule, sue the county, whereas if he is mjured as the result of 
a defect m a city street, the city is, in most jurisdictions, hable 
in damages. 

On the other hand, counties have the status of corporations m 
some respects, for they not only can bring suit against others, 
but in respect to contracts made by themselves they are usually 


^ See p 396 
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held liable to suit. This is not true in all states, however. 

Neither can it be said that a county is alwavs exempt from suit 
in cases of negligence, for there appears to be an inclination in 
some jurisdictions to hold the county liable. Moreover, in a few 
states counties are held to be municipal corporations. In such 
states, the courts tend to hold them liable m the same degree as 
mcorporated cities. It is not sufficient, therefore, to rest entirely 
upon the general rule as to the nonsuability of coundes, since the 
extent of liability may vary with the circumstances of die case 
and the jurisdiction m which it is decided. 

It should be added that since the county is the creature of the 
state, its liability in suit may be added to by statute or by con- 
stitutional provision. A number of states have extended the 
hability of the counties to suit in various classes of cases. 

In New England, the town is the chief unit of local govern- 
ment. The term “town” in New England refers not merely to 
an urban area but to the surrounding country as well. It is a 
umt of local government which may include both urban and rural 
areas. Usually it is much smaller both in area and population 
than a county in other parts of the country. Historically these 
towns have performed a larger variety of functions than has been 
true of counties, and their powers have been more analogous to 
those of incorporated municipalities. As a result, the legal posi- 
tion of towns m New England has so nearly approached that of 
cities that although classed as quasi corporations, they possess 
practically the status of full municipal corporations both from 
the point of view of powers and of liability. Townships, found 
outside the New England states, rank somewhat lower in this re- 
spect than the New England towns. In Louisiana, the parish is 
the unit of local government and is classed as a quasi corporation, 
with much the same legal status as a county. Special districts 
within a county or overlapping several counties, such as drainage 
and highway districts, may have the status of quasi corporations. 

Vamty of Plans of Rural Government 

There is no uniform plan of county government for the United 
States. Each state has its own system, and even within a single 
state there may be variations. Except in Rhode Island, there 
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is a county board, which is chosen by the voters in all states ex- 
cept Connecticut. This board is not, however, by any means 
in complete control of county activities, for there are other offi- 
cers and special boards that are likely to be entirely independent 
of the county board. Moreover, a considerable part of county 
administration is in the hands of state boards and officials or is 
supervised by them. 

The County Board 

The county board is known under many other names, such as 
the board of supervisors or the county court. In the Louisiana 
parish, the term “police ]ury” is applied to the governmg body. 
The number of members may be as low as three but may m some 
mstances run up as high as fifty. In Connecticut the board is 
named by the state legislature, but elsewhere it is elected, some- 
times at large and sometimes by districts. Rhode Island, how- 
ever, has no county board. 

Tennessee, Arkansas, and, in part, Kentucky contmue the sys- 
tem formerly prevalent in the Southern states, in which the jus- 
tices of the peace constitute a county court, which is both the 
county administrative authority and a mmor judicial body. While 
possessing as individuals their powers as justices of the peace, 
they meet as a court four times a year (quarter sessions) for the 
transaction of administrative and judicial business. They are no 
longer, as in Colonial days, a closed corporation, nommatmg to 
the governor their own successors and in effect choosmg them, 
but are elected by districts. 

The county board, by whatever name it passes, has only such 
powers as are given to it by the state constitution and the legis- 
lature. Its ordmance-making power is of no great consequence, 
and in some states it has no power to pass ordinances. Prima- 
rily, county boards are admmistrative bodies, exercismg control 
over roads, caring for the poor, levymg taxes, and appropriatmg 
funds. Not all boards have all these powers, however, and a 
few states even deny to the board the taxmg power, which is 
vested in other bodies. A licensing power, the equalization of 
tax assessments, the conduct of elections, and the fixing of sala- 
ries of some county officials are among the powers that frequently 
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are conferred upon die board. The control of manv county ac- 
tivities, however, is vested in other boards or elected county offi- 
cers, and other functions may be controlled by state officers and 
boards 


No SeparaUon of Powers 

It will be noted that the idea of the separation of powers has 
not laid hold upon the counties. In some states, where the old 
quarter sessions of the justices of the peace are retained for ad- 
ministrative purposes, even judicial and administrative duties are 
combmed. 


No Chief Executive 

Except in some counties of New Jersey, which have a county 
supervisor with control over the admmistraUon, and possibly the 
county judge m Arkansas and an officer known as the “ordinary” 
in Georgia, it cannot be said that any of our counties have a 
chief executive who can be compared with the mayor of a munic- 
ipality. Our counties have no official head. A few counties in 
the South and a few New England towns have experimented with 
the manager plan, but it has not taken hold as a reform measure. 

The Sheriff 

The shenff is an elected official everywhere except in Rhode 
Island, where he is chosen by the legislature. Although the of- 
fice has lost much of the dignity diat surrounded the old reeve 
of the shire who represented the king in the community, it never- 
theless retains some of its ancient charactenstics, for the sheriff is 
still the authority for the maintenance of the “kmg’s peace.” In 
addition to bemg the peace officer of the county, the shenff is 
also an officer of the local court, serving its writs, maintainmg 
order, and executing its judgments. He appoints a number of 
deputy sheriffs and in time of disorder, or where it is necessary in 
hunting down a criminal, may summon citizens as the “posse 
comitatus” to aid him. Although the police duties of sheriffs are 
chiefly related to the enforcement of state laws, their junsdiction 
is usually limited to their own counties. 
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The sherifi and his deputies ordinarily receive fees for the serv- 
ing of writs and the execution of court orders. In some counties 
the sheriff is compensated entirely by a salary, however, and in 
others the fees are retained and supplemented by a salary or by a 
grant from the county board. As custodian of the jail, the sher- 
iff frequently supplies food to the inmates, receivmg a fixed 
amount from the county for each prisoner. Unfortunately, m 
too many instances the fare has been of such quality as to leave 
the sheriff or his deputy under the suspicion of making an inordi- 
nate profit on the transaction. An unpleasant phase of the sher- 
iff s duties is to act as county hangman. 

Other Officers 

Most counties also have an elected prosecutmg attorney, but in 
some states this official is chosen from a special district embrac- 
ing several counties. The duties of this officer have been dis- 
cussed elsewhere." Other officers are a coroner,® justices of the 
peace, and constables.® The clerk of the county judicial court 
or of the sessions of the circuit court for the county may be an 
officer of some importance, especially m counties where m addi- 
tion to his court duties, he acts as secretary to the county board. 
Special courts, such as probate courts, usually have clerks of 
their own. The organization of the state court system has been 
discussed elsewhere.® Some states have a special court for each 
county, but most have a circuit or district court for several coun- 
ties which meets periodically in each county. In a state such as 
Tennessee, m which the justices of the peace meet for judicial 
and administrative busmess as a county court, the circuit court, 
meeting periodically m the county, constitutes the court of orig- 
inal junsdiction in which most cases are tried. Justices of the 
peace are found in all states. A county treasurer, under various 
names, exists in all states except Rhode Island. Sometimes he 
acts as tax collector, or there may be a separate collector. Tax 

’See p 369. 

’See p 371 

‘See p 353. 

‘See p 370. 

‘See p 352. 
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assessments are made by county or township tax assessors, but 
their decisions sometimes are subject to review by state equaliza- 
tion boards. Special county clerks m some states, registers of 
deeds, superintendents of schools, and county surveyors are other 
common officials. All these officers, judicial and admmistrative, 
are elected, usually for short terms of one to four years. 

The New England Town 

The governmental organization of the New England towns is 
distinctive. There, the basic organ of local government is the 
annual town meeting of all the voters. At this meeting, presided 
over by the town clerk, the policies and details of admmistration 
are passed upon. Traffic and other ordmances are passed, and 
the building of schools, libraries, and waterworks is authorized. 
Money is appropriated for the carrymg out of these projects, the 
conduct of the various departments, poor relief, health admmis- 
tration, the maintenance of roads, cemeteries, and playgrounds, 
and for other town activities. The town meeting also levies the 
taxes to meet expenses. 

This assembly also chooses the town officers, usually for a one- 
year term. The selectmen, constitutmg a board of three or more 
officers, exercise administrative control between town meetmgs. 
There is also a town clerk, who, next to the board of selectmen, 
is the most important town official. Poor relief is under the ad- 
mmistration of the board of selectmen or of a special board of 
overseers of the poor. Treasurers, assessors, constables, and jus- 
tices of the peace are common officials. Schools are controlled 
by a school board. The towns also have a host of minor offices, 
mostly without remuneration, which at one time had significance 
but now have little importance. The office of fence viewer or 
field driver may have involved duties m the past, but now is 
sought for the dignity of office alone. Nearly all of these offi- 
cers and boards are chosen by the town meeting, for the board 
of selectmen has little appointing power. 

The town meeting has been extolled as the most democratic of 
all American institutions. In a very large measure it deserves 
this praise. It is a forum in which every voter can express him- 
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self upon local public questions and can make liis mfluence felt. 
It IS an excellent trammg ground for public debate. At the 
same time, it should be noted that when the country was more 
sparsely settled and the town meeting was the most active, the 
votmg privilege was restricted to a comparatively few property 
holders, and m the Colonial period was even limited to the mem- 
bers of the right church. It was more of an aristocratic than a 
democratic body. Moreover, at the present time the town meet- 
ing has lost in importance or disappeared, especially m the larger 
towns. The town hall cannot accommodate all the voters, and 
many do not care to attend the meetmgs, especially after the elec- 
tion of officers is completed. The character of the inhabitants 
also has changed. Foreign immigration has brought in a large 
class of people to whom the old traditions of the town meetmg 
has no meaning. The town meeting retains its vinlity most m 
the rural areas, but even here it is losing ground with the in- 
crease in population and the mflux of alien concepts. 

The county exists m New England, but it has small importance 
either as a judicial or admmistrative unit. Its duties are largely 
absorbed by the town. County boards do exist in most of the 
New England states, but their duties are limited and their appro- 
priations small. In some instances county finances are carried 
by the state legislature. 

The Township 

The township exists as a unit of local government in the north- 
eastern and north central states, havmg been brought there by 
setders from New England. In some of these states town meet- 
ings are provided for. Admmistrative officers mclude a township 
board and in some states a township supervisor, who is the chief 
administrative officer. The organization of townships varies 
greatly, but officers and boards similar to those of coimties are 
found. The chief difference between the New England town and 
these townships lies m the reduced importance of the townships 
and in the fact that they function rather as subdivisions of the 
county than as local governmg bodies. They are New England 
towns in a qmte attenuated form and largely agencies through 
which the county carries on its work. The amount of purely lo- 
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cal business which they conduct uncontrolled by the county au- 
thorities IS small. Nevertheless, the townships of the north cen- 
tral states are the most active county subdivisions in the country. 

County Subdivisions 

In Southern and Western states, county subdivisions go by 
such names as “civil district,” “magisterial district,” “militia dis- 
trict,” and “precinct.” The old English “hundred” survives in 
Delaware. Such districts serve for the election of a justice of 
the peace, a constable, sometimes a member of the county board, 
and^a few other officers. 

Special Districts 

Special districts, such as drainage districts, are usually under a 
board. Generally this board is elected, but sometimes it is 
chosen by the county board or other authonty. When not con- 
trolled by county authorities, such districts serve to reduce the 
jurisdiction of the counties and townships. Villages and organ- 
ized towns, usually governed and admmistered by small elective 
boards, are growing in number. Like the special districts, they 
tend to cut mto the jurisdiction of township and even of county 
authorities. All of these local areas of government, however, are 
losing to the growmg agencies of the central state government, 
particularly in the fields of education, health, poor relief, and 
road building and mamtenance.^ 

Characteristics of Counties 

The size and population of counties varies greatly. There are 
over 3,000 counties in the Umted States, varymg from around 
twenty square miles to more than twenty thousand square miles. 
Population varies between less than a thousand up to over three 
million in an urban county. A rather usual size for a county is 
about five hundred square miles, with a population of around 
twenty thousand. The largest areas and the smallest populations 
are found in the West. There are many small counties in the 


’See pp. 667, 732, 743 . 
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Southern states. Originally there was some justification for the 
small county of suflEciently restricted area that the county seat 
could be convemently visited by a man on horseback m a smgle 
day. With improved means of communication there is less jus- 
tification for the small county, and m at least two states, Tennes- 
see and New York, consideration is bemg given to plans for the 
consolidation of counties into larger units. 

It will be noted that while most counties are rural, there are 
many which contain large towns, and in some instances the coun- 
ties are really urban areas. Cook County in Illmois is almost 
coterminous with the city of Chicago, and New York City con- 
tains five counties. Any large city is likely to dominate the pop- 
ulation of the county m which it is located. Where this condi- 
tion exists, there is a great deal of duplication of functions be- 
tween the city and the county governments. A remedy consists 
m the consolidation of the county and city governments mto one 
system, or in the separation of the city from the rural parts of 
the county and its erection mto a separate county. Where the 
urban population is not sufl&ciently large to justify consolidation 
or separation, the county and aty governments must be retamed, 
with such adjustment between their relations as seem best in 
each case. 


Administration 

Certain features of rural local government stand out in this 
brief survey. In the first place, it is evident that the work of lo- 
cal govermng bodies is largely of an administrative nature. In 
the second place, even the admimstrative functions are limited, 
and much of the work of local government is supervised by, or 
even conducted by, state oflScials. A third feature is the feet 
that the functions they perform are not so much the product of 
peculiarly local needs as parts of a larger state problem. In a 
sense, such a function as poor relief may be regarded as a local 
problem, but on the other hand, it may be regarded as a state 
problem which has historically been met through local agencies. 
A fourth feature is the large number of elective officials, chosen 
for short terms. It should be added that the “merit system” of 
appointment has taken practically no hold m our local rural gov- 
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ernments. In the fifth place, local government shows an almost 
complete absence of a county head, corresponding to the mayor 
of a city. Finally, it should be noted that there is little uniform- 
ity in our systems of local government. New governmental areas 
have been created where there was a demand and seemingly a 
need, and functional boards have been set up, cutting across 
county fines when it seemed necessary. Local government, there- 
fore, does not present an orderly pattern. This does not neces- 
sarily constitute a defect, however, except to those mmds that 
are not satisfied by any system that cannot easily be charted on 
a blueprint. 

Our county governments, however, are not well ad m inistered. 
The elective system has been carried to unnecessary extremes. 
This IS not a good means of choosmg administrative oflScers. 
Short terms are not conducive to the development of expert ad- 
ministrators. There has been a great deal of duplication in the 
establishment of offices. Too much of the time of officeholders 
is taken up in preparing for re-election. The fee system of com- 
pensation has provided sometimes inadequate and sometimes un- 
necessarily large returns. The administration of jails and poor- 
houses has encouraged graft and the neglect of inmates. It is 
not surprising that state authorities are taking over the admmis- 
tration of a number of local activities. 

The English Plan 

Compared with our own varying systems of rural local govern- 
ment, the English and French plans show a large degree of uni- 
formity. Enghsh counties are of two kmds. First, there are the 
old historic divisions that are not now actual units of local gov- 
ernment. Their chief function now is to serve as the basis for 
parliamentary elections and, for certain purposes, as judicial dis- 
tricts. For the purpose of local government their place has been 
taken by a new system of administrative counties into which the 
country is divided. The governmental organization of these Eng- 
lish counties substantially reproduces that of the English cities, 
with a unicameral chamber of councillors, aldermen, and a chair- 
man. The councillors are elected for a three-year term, the al- 
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dermen are chosen by the councillors for a six-year term, and the 
chairman, who corresponds to the mayor of a city, is chosen by 
the aldermen and councillors. The council functions through 
committees, which are aided by permanent nonpolitical officials, 
as m the cities. Its jurisdiction covers major roads, schools, and 
some other matters. 

In England the counties contam rural districts, urban districts, 
and boroughs. Each rural district has its council, with jurisdic- 
tion over minor roads, problems of health, and some other mat- 
ters. An urban district is an urban area that has not been given 
a charter. Nevertheless, it has its own council and its functions 
are broader than those of a rural distnct. 

The problem of the large city within a county is solved in 
England by the simple process of erecting the urban area into a 
county as soon as it reaches a population of around 50,000. 
American states seldom confer the powers of a county upon a 
city. 

The French Flan 

French local government is severely under the control of the 
central authorities. France is divided mto eighty-nine depart- 
ments and each of these is admmistered by a prefect, who is 
appointed by the President of France and controlled by the cen- 
tral administration. There is an elected council for each depart- 
ment, but it can consider only those matters that the prefect sees 
fit to refer to it. Its legislative work is largely concerned with 
minor matters, but it does have the important power of passing 
upon the budget submitted by the prefect, and its members are 
included in the electoral college of the department, which elects 
senators to the national parliament. However, the dommant fig- 
ure in the department is tlie prefect, who carries out the orders 
and enforces the regulations of the central authorities, enforces 
the national laws, issues his own decrees, exercises extensive pow- 
ers over municipahties, and controls the adnumstrative work of 
the department. The departments are divided into arrondisse- 
ments, each under a subprefect, who is simply the local represen- 
tative of the prefect and carries out his orders. There is a coun- 
cil for the arrondissements, but it has very little to do, except 
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that Its members are part of the electoral college for choosing 
senators to the central parliament. France cannot be said to 
contain any areas that correspond either to our states or to our 
counties, for the government of its subdivisions is merely a part 
of the central administration. The system does provide expert 
administration, however, for the prefects are men of experience 
and administrative capacity. Unfortunately, however, it cannot 
be said that they are nonpohtical, for to a considerable extent 
they engage m partisan politics m the interest of national 
factions. 


Efficiency and Local Autonomy 

There is little doubt that both British counties and French de- 
partments are better administered than American counties. It is 
not likely that the American people would submit the control of 
their purely local affairs to an admimstrator such as a prefect, 
even though convinced of the economy and efficiency of such a 
plan. It would be entirely alien to our traditions. The British, 
however, have attained a very considerable degree of efficiency 
while retaining a large measure of local autonomy. Careful ob- 
servers are agreed that local government is the weakest link in 
American governmental organization. British experience has 
shown that it is possible to bring about improvement without a 
complete sacrifice of local autonomy. 
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Part IV 


THE FORMATION OF POLICY 




CHAPTER XXII 


Political Parties 

The Chief Function of Parties 

A study of the structure of government, the way the offices are 
grouped and the powers attached to them, by no means gives a 
complete picture of any system of government, for government is 
an instrument of action and can be understood only as such. 
We pride ourselves upon the fact that ours is a government of 
laws and not of men. Yet no system of laws can operate with- 
out the motivating force of men. A democratic constitution is 
not in itself sufficient to provide good government. The kind of 
government that is actually afforded will depend upon the char- 
acter, energy, and views of living men who enact the laws and 
determine policies. 

In our system the motive force that puts all the governmental 
machinery into action is the pohtical party. It is the political 
party that puts forward candidates for the various elective offices 
and that provides a set of principles upon which the men who 
compose the party are m general agreement. This then is the 
primary function of a modern political party — ^to stand ready 
with a program of action for the solution of the problems facing 
the governmental umt in which the party exists, and to offer a 
slate of candidates for office with a view to carrying that pro- 
gram into effect. Imperfectly as this may be done in practice 
by existing parties, no effective substitute by which democracy 
can be made to function has yet been devised. 

The Two-Party System 

The English-speaking countries have tended toward an ahgn- 
ment m which there are only two major parties. There are occa- 
sional departures from this, and even in Great Britain there have 
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been three major parties in recent years, although m general the 
British system contemplates only two. On the other hand, the 
continental democracies have developed a multiparty system in 
which parties grow up around individual leaders, or around pro- 
grams of so specific a nature that they are acceptable to only a 
portion of the electorate. With such a system, the legislative 
body usually contains so many parties that no single one controls 
a majority of the votes. Majorities are obtained by coalitions 
among these groups and the coalitions are prone to fall apart. 
Thus, stability in government is impaired. It is interestmg to 
note that it is particularly in countries with multiparty systems 
that the modern dictatorships, based on a single-party system, 
have grown up. 

Where a two-party system exists, each party presents a pro- 
gram that IS the result of compromises among its membership. 
It calls for a degree of flexibility by w’hich mdmduals or groups, 
holding in general to a broad program of action, compromise 
upon details and thus present a united front upon essentials. 

The endurance of political parties m the United States has 
been a strikmg phenomenon. Repeatedly one or the other of the 
great parties has been defeated at the polls so decisively as to 
raise doubts upon its ability to survive, and yet after such a de- 
feat the party may m a few years return as strong as ever. One 
reason for this power of survival is the fact that there has always 
been a nucleus of members of the defeated party left in local of- 
fices. These officeholders are active party men and form a sub- 
stantial base upon which the rebuildmg process can begin. An- 
other reason is the fact that, after all, the parties have not been 
far apart in their opmions. The defeat of a party does not rep- 
resent a social revolution m which a new order has been substi- 
tuted for the old. Specific issues are in dispute rather than 
fundamental principles. At the most there has been a change in 
emphasis among pnnciples. Under these circumstances the su- 
premacy of the predominant party is unstable. There has been 
much complaint that the parties in this country have not repre- 
sented policies that were radically different, that elections were 
sham battles which would lead to much the same result whether 
one party or the other should wm. In reality this may be a rea- 
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son for gratification. When a deep cleavage in opinions among 
the electorate occurs, when the country is divided between radi- 
cals on the one side and conservatives on the other, parties arise 
to represent these opinions. When parties are not far apart, we 
can feel reasonably certain that the country is in the mam united 
upon fundamentals. We may not like the artificiality m sham 
battles, but sham battles at least are much better than bloody 
revolutions. 

The two-party system seems to function particularly well in 
mamtainmg this unity of opinion. Where there are only two 
opposing parties, each is on the alert for changes m public opin- 
ion. If a third party is formed and seems to be growing strong, 
the major parties are very likely, little by little, to adopt its poli- 
cies. This is what happened to the Prohibition party, which 
faded out when the major parties took over its only issue. More 
remarkably it is what happened to the Populist party, which 
came with a program involvmg a number of major- reforms. 
The Populist party itself was defeated. The Populist movement 
disappeared, and “Dead as Populism” became a phrase. But 
the Populist proposals of a graduated mcome tax, postal savings 
banks, the direct election of Senators, woman suffrage, and re- 
stricted immigration have been enacted into law, and a number 
of other measures m its program have been partially carried out. 
Some of its proposals, particularly those upon the currency, 
failed of eventual enactment, but m large part the Populist party 
disappeared because the major parties stole the planks in its plat- 
form. In this' way the two-party system perpetuates itself and 
the major parties keep abreast of public opinion, thus preventing 
those cleavages that occur in less well-developed systems. 

It is true that in this country we have seen the disappearance 
of at least two major parties. This disappearance has been fol- 
lowed shortly in each case, however, by a new alignment upon 
new issues, based upon a two-party system. The Federalist-Re- 
publican rivalry was followed by an alignment of Democrats 
agamst Whigs. The disappearance of the Whigs was merely a 
preparation for the modern Democratic-Republican alignment. 
It is true that for a while after the Federalists had passed from 
the scene there was an “Era of Good Feelmg,” or rather an era 
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of particularly bad feeling, based on personal nvalries, when the 
two-party system was m abeyance and something more nearly 
approaching the factional or multiparty plan was in eftect. It is 
also true that during the Civil War the North was dominated by 
the Union party of Republicans and war Democrats, and during 
the World War “politics was adjourned” m the sense that the 
Republican party offered no resistance to tlie prosecution of the 
war. Somethmg of this nature took place during the emergency 
period m the early part of the administration of Franklm D. 
Roosevelt. On the whole, however, lapses in the two-party 
alignment have been few and during by far the greater part of 
our history' there have been two parties m active conflict. Minor 
parties have been numerous, but usually have been temporary, 
although the Republican party, origmating as a mmor party, 
eventually supplanted the Whigs as one of the major parties. 
Others that have enjoyed national prominence have been the 
Liberty party and the Free Soil party of the middle period, the 
Greenback party and the Populist party of the latter part of the 
iSoo’s, and the Prohibition party, the Socialist party, and the 
Progressive “Bull-Moose” party of the first part of the present 
century. Many other groups, some of which have gone into his- 
tory imder such names as “Know-Nothmgs” and “Mugwumps,” 
have been formed around particular issues or have represented 
disaffected factions of major parties. Often they have flourished 
for a few years, but they passed out of the picture as the issues 
that created them disappeared, and their followers returned to 
their old allegiances. 

Sentimental attachment to the old parties is a powerful deter- 
rent to new alignments. The South is attached to the Demo- 
cratic name and has followed it both when states rights suppos- 
edly was Its great issue and when the New Deal was obliterating 
state lines. 

A successful party under our system must not only win in na- 
tional elections; it must also fill the state and local offices with 
its adherents. The mere size of the country tends to make it 
difficult for minor parties, for it reqmres a vast and expensive 
party organizadon to carry on contests for so many offices over 



POLITICAL PARTIES 


441 


such a large area. In recent years, state laws have imposed new 
diflEculties, for in order to secure recognition on the ballot, a 
party that has not cast a vote of a certain proportion in the pre- 
ceding election may be required to present a petition signed by 
a percentage of the voters or by some fixed number. In Ohio, a 
requirement of 200,000 names has been effective in discouraging 
third party movements, and while this is an exceptional figure, a 
requirement of several thousand is not uncommon. 

Effective Government Under the Separation of Powers 

Parties m the United States perform a special function that 
accounts to a large extent for their exceptional strength. Al- 
though we do not have “party government” as carried on under 
1 the cabinet system, our great parties have an equally prominent 
place m our plan. The American governments, federal and 
1 state, and to a considerable extent even the local governments, 
are based upon the idea of a separation of powers, legislative, 
executive, and judicial. Yet it is impossible to have effective- 
government unless the legislature and the executive work to- 
gether, especially when to the separation of powers there is 
added the system of checks and balances. Acts of a state legis- 
lature usually need the governor’s approval, and failure to carry 
them into effect cannot be punished except by impeachment. 
For practic al pu rposes the legislature and the governor must co- 
oper atej_ despite a legal system that assumes that they must be 
kept apart. Th e political p arty performs the function of brmg- 
j ng about uni tE._Qf ..action. If the legislature and the governor 
are of the same party, they are likely to enjoy a degree of coop- 
eration through their adherence to common principles. More- 
over, since both the governor and members of the legislature 
, probably desire re-election or perhaps appomtment to other office, 
they are largely dependent upon the party leaders for continued 
support. They must accept this leadership if they are to expect 
other favors. Thus, the party provides the unifying influence in 
a constitutional system that is based on the separation of two de- 
partments that in practice must work together. 
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The Opposttim Party 

Even when not in power, a party has useful functions to per- 
form. It stands ready with its policies and a slate of candidates 
to take over the government at the behest of the voters. It is 
something of an educational agency, instructing the voters in the 
virtues of its own policies and the defects of those of the party 
in power. In addition, it performs the very useful function of 
watching the dominant party, ever ready to pounce upon it for 
its mistakes, and presumably on the alert for evidences of mis- 
management and corruption. Without an opposition, the party 
in power would become careless, but a watchful opposition holds 
it to its duty. When, from time to time, opposition has become 
dormant, administration parties have lost their vital spark. In 
Great Britam the importance of an opposition has become so well 
recogmzed that “His Majesty’s Opposition” enjoys an accepted 
status along with “His Majesty’s Government.” In ouiljowjx- 
(^ngress the opposition receives recognition, throu_gh_the fact 
tha t the mino rity party, always is-represented. on-the-comiBittees, 
and while it has only a minority of places in each committee, 
that mmonty is a substantial one. The number of minority 
seats has little reference to the size of the mmonty vote in the 
Congress. Rather, a fixed number goes to the minority simply 
because it is the minority. The small Republican group m the 
House of Representatives m 1937 had places on committees far 
out of proportion to their numbers in the House. 

The National Basts of Parties 

The national parties in the United States are organized on a 
quite uniform plan. They are truly national parties, for while 
they use state Imes as a convenience m organization and opera- 
tion, they function as national bodies, each puttmg forth candi- 
dates for federal, state, and local offices and supporting them as 
a unit. There has been complaint that we do not have state 
parties and local parties, formed to meet state and local issues, 
for the present arrangement tends to confuse national, state, and 
local issues. It is ridiculous that a man should be elected justice 
of the peace because his views upon national issues have led him 
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to be a Republican, for his duties will have no relationship to 
these issues. However, parties feed upon offices. The national 
parties need local workers, for their voters must be brought out 
in the local precmcts. Thus, they are vitally interested in hav- 
ing their own adherents chosen to offices in the state and local 
governments. In the cities there is some tendency to break 
away from national control and to vote upon local candidates on 
the basis of local issues, but on the whole, even m the cities, na- 
tional and local issues tend to become confused by allegiances to 
the national parties. 

Norntnanons 

The first problem of the party is to put forth candidates for 
all these offices. In our early history, nominations were made 
by a “caucus” of leaders, A caucus mi g ht be held for national, 
state, or local offices. A caucus might be an unofficial meeting 
of leaders in each locality who had sufficient influence to control 
groups of adherents. Eventually this was regularized through a 
“legislative caucus” of leaders of the party m Congress, which 
put forward candidates for the Presidency and Vice-Presidency 
of the United States. In the state legislatures the caucus put 
forward candidates for offices in the states. One weakness of 
the legislative caucus was that it was unrepresentative. Each 
district sent to the legislature only one representative, and the 
members of the opposing party m a district would not be repre- 
sented in their party’s -caucus. This gave rise to the “mixed 
caucus,” to which such districts were permitted to send a speaal 
delegate. Thus, each district was represented in each caucus by 
either a member of the legislature or a special delegate. 

The legislative caucus came into disrepute, however, partly be- 
cause of the wirepullmg and even corruption that it encouraged, 
partly because it was felt that the members of the legislature 
were chosen for legislative rather than for nommatmg purposes. 
Andrew Jackson led the opposition to “King caucus,” and a sys- 
tem of nomination by conventions took its place. 

Under the convention system the members of a party chose 
representatives specifically for the purpose of putting forward 
candidates and setting forth that party’s position upon issues. 
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The voters met in primaries or local party elections and chose 
members to a convention for a local area, such as the county, 
city, or perhaps Congressional district. These conventions put 
forward candidates for local offices and chose delegates to a 
state convention which put forward candidates for state offices. 
There might be an intermediate step of distnct conventions, mak- 
ing a series of three, or there might be other variations. The 
state convention m turn chose delegates to the national conven- 
tion, which chose candidates for the Presidency and Vice-Presi- 
dency and adopted a set of party principles and opmions upon 
issues, known as the party platform. 

Later, the convention system m turn came mto some disrepute. 
In a large number of states it has now been replaced by a “di- 
rect primary” system under which the voters m their party pri- 
maries choose candidates directly for local, district, and state of- 
fices. The national convention has not been abolished. It 
would be difficult to choose a Presidential candidate by direct 
primary and next to impossible to prepare a platform. The di- 
rect primary is used m many states, however, as a means of se- 
lecting delegates to the national convention. 

There are two forms of direct prima^. ^ The “closed primary” 
is one to which are admitted only members of the party holdmg 
the primary. Various means of determining party affiliations are 
used. In a simple form anyone may vote in the primary pro- 
vided he is not challenged. If challenged, he may be required 
to qualify by makmg a declaration of party affiliation. This 
may take the form either of past affiliation, as that the voter 
supported a majority of the candidates of that party at the pre- 
ceding general election, or a statement of his present intent to 
support a majority of its candidates. Such statements are final, 
since with secret voting neither his statement of past affiliation 
can be disproved nor his statement of present intention checked 
when his vote is finally cast. 

In the “open primary,” the voter is given ballots of all parties, 
no questions are asked concerning his affiliation, and he votes in 
secrecy upon the ballot of the party of his choice. 

The chief objection to the closed primary is that the voter 
must disclose his party preferences. When the test of past affili- 
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ation is used, reasonable and honest changes from one party to 
the other are discouraged. On the other hand, the open primary 
is subject to “raids.” For instance, a member of one party, 
knowing that the results in his own party are not in doubt, may 
prefer to vote in the primaries of the opposing party so as to in- 
sure the nomination of candidates preferable to himself. For 
this reason, the closed primary is used in most of the states. 

Under either form of direct primary candidates have their 
names placed on the ballot by lilmg with the appropriate oflScials 
a petition, signed by a fixed number of voters or by voters con- 
stituting a certain percentage of the party vote at the precedmg 
general election. 

The direct primary is subject to the serious drawback that it 
perrmts im compromises. The man with a plurality of votes is 
nominated even though his plurality is far short of a majority. 
He might be violently disliked by the rest of the voters. A con- 
vention might solve this difficulty by choosmg a man who, though 
not the first choice of even the largest group, might be reasonably 
acceptable to all. A variation on the simple direct primary is 
the run-off primary used in some of the Southern states. These 
states attempt to solve the problem of the plurality candidate by 
providing that if no candidate has a clear majority, then the high- 
est two must compete in a run-off primary Thus, the party vot- 
ers are not compelled to accept the man who had a plurality in 
the first election, but have the alternative of the second highest. 
Some such provision particularly is needed m Southern states, 
where the Democratic nommation is equivalent to election. 
Nonpartisan pnmaries apply a similar principle. 

Most of the states provide for “nonpartisan primaries” for 
certain offices. These may be judicial offices, school offices, and 
the like, where partisanship presumably has no place. In this 
type of primary the names of all the candidates for the office are 
carried without any designation of party. Each voter marks his 
choice, and the two candidates receivmg the highest number of 
votes are then entered in the election. The system encourages 
independent voting, although it by no means msures that voters 
will not be mfluenced by party considerations. 

In our early history the method to be followed by a political 
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party in selecting its candidates was considered purely a matter 
of party concern. Now it is recognized that the nommatmg 
process may be just as important as the final election. In some 
states the nommations of the Democratic party are, m practical 
efiect, the election. As a result, the party nommatmg machmery 
is regulated m large part by law. Where the direct primary is 
required, the whole process is determined by statute. The Su- 
preme Court has taken the position that party primaries are not 
subject to federal control,^ but m the states the party organiza- 
tion and methods have come to be regarded as part of the whole 
machmery of government and subject to state control. 

THE NATIONAL CONVENTION 

Composztion of the Convention 

The most dramatic of all the activities of a political party is 
its national convention, where candidates for the Presidency and 
Vice-Presidency are chosen and the party platform is adopted. 

Preparation for the convention usually begins in the precedmg 
December or January, when the National Committee of the 
party determmes upon a city in which the convention shall meet 
and fixes the date for its openmg. Ordinarily a centrally located 
city is preferable and it must be able to supply a large hall for 
the meeting. In recent years cities have competed for the privi- 
lege, and delegations of citizens have offered large sums toward 
expenses as an inducement. The date for the convention usu- 
ally IS set for June or July. The Republicans nearly always 
meet m advance of the Democrats. Probably this gives some 
advantage to the Democrats, since they can adjust their own 
course after the Republicans have taken a stand from which they 
cannot retreat. 

At present, the Democrats allow to each state two delegates for 
each Senator and Representative in Congress, and m addition six 
each from Alaska, Hawaii, the Philippmes, Puerto Rico, the Ca- 
nal Zone, and the District of Columbia, and two from the Virgin 
Islands. However, at the national convention of 1936, the Na- 

^ Sec p 86. 
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tional Committee was instructed to report to the next convention 
a new rule of apportionment that would take mto account the 
Democratic voting strength in each state. It is expected that the 
new plan will be similar to the present Republican system of ap- 
portionment. 

Formerly, the Republicans allowed two delegates for each Sen- 
ator and Representative, and others from the territories and the 
District of Columbia. This rule was subject to certain objec- 
tions. The Republican party has practically no following m the 
South. As a result, the representation of a Southern state on the 
basis of Its representation in Congress gives to a handful of Re- 
publican voters m that state an undue influence in the conven- 
tion. They have as many delegates as a Northern or Western 
state of the same population which may be preponderantly Re- 
publican. Another objection lay in the character of some of the 
Southern delegates. The few Republicans in a number of these 
states are likely to be postmasters and their relatives and friends. 
It is they who choose the delegates. Since the postmasters are 
appointees of the administration, a Republican President could 
control the large block of Southern delegates and use them to 
bring about his own renomination or unduly influence the nomi- 
nation of another candidate. 

As a result of these objections, the Republicans have reduced 
the Southern representation. Delegates to the Republican con- 
vention now are admitted on the following basis: two for each 
Senator; two for each Representative-at-large; one for each Con- 
gressional district; three for each state casting a majority of its 
electoral vote for the Republican Presidential nommee at the 
preceding election; one additional for each Congressional district 
casting 10,000 Republican votes at the preceding Presidential or 
Congressional election; and two each for Alaska, the Philippines, 
Puerto Rico, Hawaii, and the Distnct of Columbia. The effect 
IS to reduce the Southern representation, but by no means to re- 
duce it in proportion to its Republican vote. 

Both parties allow one alternate for each delegate. There are 
something over eleven hundred delegates and eleven hundred al- 
ternates m each convention. It will be noted that the political 
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parties permit representation to the territories, which cast no 
vote in national elections, and even to the District of Columbia, 
which has no suffrage at all. 

The Choice of Delegates 

In both parties the delegates are chosen in primaries or by 
conventions in the states. A common plan provides tliat the del- 
egates from Congressional distncts be chosen in conventions or 
pnmaries m the districts, and the four delegates representing the 
Senators be chosen from the state at large. Where three addi- 
tional delegates are awarded to states which chose Republican 
electors at the preceding election, these also are chosen at large. 
Sometimes a state which wants to send a large number of party 
leaders to the Convention will choose at large more than it is en- 
tided to. In this case each member will cast only a fractional 
vote, determined by dividmg the number of votes at large to 
which the delegation is entitled by the number of delegates-at- 
large actually chosen. 

Sometimes delegates are chosen on a pledge to support a par- 
ticular candidate for the Presidency. In a few states the voters 
m the primaries may express their preference for the Presidency 
on a ballot separate from the one on which they vote for dele- 
gates. The extent to which delegates are bound by pledges or 
Presidential preference votes is doubtful. Strictly, they are not 
botmd at all, but usually they interpret their obligation as requir- 
ing at least a complimentary vote on the first ballot to the pref- 
erence candidate, or they may hold themselves bound to vote for 
him as long as he has a reasonable chance to be chosen, or they 
may hold that they must continue to vote for him to the bitter 
end. A severe interpretation by many delegates would hamper 
the work of the convention, for parties can function only through 
the compromise process of give and take. 

The Convention Scene 

The national convention meets in a large hall. On the floor 
are the delegates and alternates. The press and the radio have 
space assigned to them. Radio listeners over the country hear 
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the convention proceedings more clearly than do the delegates 
themselves. The newspapers carry daily accounts of the work of 
the convention and special writers discuss the issues and give 
“behind tlie scenes” accounts of events. The galleries are 
packed with visitors who are by no means silent spectators. 
The manner in which the great parues in America go about the 
task of selecting candidates, one of whom will occupy the highest 
office in the land, has been a source of wonder to foreign visi- 
tors, for tumult and disorder appear to be important elements in 
the process. The convention takes place m the heat of summer, 
and the milling crowds on the floor and the cramped spectators 
are imcomfortable m the swelter. 

OrganiT^tim 

At the time set for openmg, the convention is called to order 
by the chairman of the National Committee, who acts as presid- 
ing officer until the temporary chairman of the convention has 
been chosen. A clergyman from one of the churches of the city 
offers the opening prayer. The call for the convention, issued by 
the National Committee, is then read by the secretary of the Na- 
tional Committee. The national chairman makes a short speech 
and the temporary chairman and other temporary officers of the 
convention are then elected. Usually the nominee of the Na- 
tional Committee for temporary chairman is chosen, but when 
the convention is divided between opposing forces, an opposition 
candidate may be put forward and the contest utilized as a test 
of strength between the factions. The chief function of the tem- 
porary chairman is to make a “keynote” speech, which is sup- 
posed to set the keynote of the commg campaign. However, 
this speech may well be eclipsed by othef^peeches at the con- 
vention. 

The next business is the choice of the four great committees 
of the convention — ^the committee on credentials, the committee 
on permanent organization, the committee on rules and order of 
business, and the committee on platform and resolutions. One 
member from each state and territorial delegation serves on each 
committee. It will be noted that there is no committee oi^ nom- 
inations. 
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Often there are at the convention two sets of delegates from 
states or districts, each claiming to be the legally chosen delega- 
tion. The committee on credentials must brmg m recommenda- 
tions upon such contests. The convention may accept or reject 
these recommendations. In 1912, at Chicago, the chief contest- 
ants for the Republican nommation were President William 
Howard Taft and Theodore Roosevelt.' There were contestmg 
delegations sufEcient to determme the control of the convention. 
The National Committee, supportmg Mr. Taft, had drawn up a 
temporary roll seating the Taft delegates. Smce those on the 
temporary roll vote until the committee on credentials has been 
chosen and its recommendations acted upon, these delegates 
voted in the choice of members of the committee on credentials. 
The committee on credentials reported favorably on the Taft dele- 
gates, and the convention, the members on the temporary roll 
voting, adopted the recommendations of the committee. Ordina- 
rily, the committee on credentials has a much less dramatic role 
to perform. Smce harmony within the ranks is of such great 
importance to a political party, the committee on credentials 
may even recommend, where the rights are not clear m a contest, 
that both delegations be seated, each contestant having a half 
vote. 

The committee on rules usually reports the rules of the pre- 
ceding convention. 

The committee on permanent organization recommends a slate 
of permanent officers, mcluding a permanent chairman. Usually 
it recommends that another person than the temporary chairman 
be made permanent chairman. 

The most important work of the committee on platform and 
resolutions is to frame a platform or set of pohcies which the 
party is to offer as a solution for the problems of the country. 
Sometimes it reports before the candidates for President and 
Vice-President have been chosen. Sometimes it waits until the 
candidates have been chosen. If the platform is adopted first, 
presumably the emphasis is to be on policies, and candidates fa- 
vorable to them wiU be chosen. If the candidates are chosen 
first, they may be committed upon the platform. However, a 
candidate may repudiate part of the platform. 
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The Platform 

Party platforms presumably state the position of the parties 
upon important issues before the country. Too often they are 
marvelous revelations in evasion, replete ivith platitudes and am- 
biguities, capable of any sort of interpretation. The platform is 
intended to attract as many, and to ahenate as few, voters as 
possible. On the other hand, upon burnmg issues a party may 
do well to take a positive stand. The Whig party went out of 
existence when it tried to straddle the slavery issue. 

Concernmg matters upon which the country is united, the plat- 
form will come out with a great show of courage and boldness. 
Certain things may be depended upon. Each party appeals to 
the shades of its departed heroes. The Democrats may mention 
Jefferson, Jackson, and Woodrow Wilson. The Republicans may 
refer to Lincoln and Theodore Roosevelt. Each attacks the 
other for failure to grasp the true significance of national prob- 
lems and for the madequate nature of its program. They “point 
with pride” to their own achievements and “view with alarm” 
the policies of their opponents. The party m power gives a 
glowing account of its record and promises an even brighter fu- 
ture, provided the country is fortunate enough to continue it in 
office for the next four years. The party that is out of power 
laments the condition of the country which has shown such re- 
trogression under its present admmistration. However, there is 
one ray of hope. There are distinct signs that the people are 
ready for a change. The “outs” stand ready at the behest of 
the people to step mto the breach. 

Platforms are not always entirely mnocuous, however. Often 
there is fierce controversy over particular “planks” or state- 
ments of policy on issues. In the Democratic convention of 
1924, when the chief contestants were Alfred E. Smith and Wil- 
liam G. McAdoo, feeling was strong upon the question of de- 
nouncing the Ku Klux Klan by name. This anti-Catholic or- 
ganization was strong m the South, and the Catholic Northern 
wmg, unwilling to compromise upon a general condemnation of 
such organizations, wanted a plank which would specifically con- 
demn the Ku Klux Klan. The committee on platform was 
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closeted for hours, unable to formulate a statement satisfactory 
to all. William Jenmngs Bryan led the committee in prayer. 
The fight was carried to the floor of the convention. Mr. Bryan 
attempted to address the crowd, but they howled him down. It 
was a dramatic moment. Bryan several times had been the 
Presidential candidate of the party and since 1896 had been an 
important factor in every convention. He was the leading orator 
of his party, and if he had been able to secure the ear of his au- 
dience, he might have carried it with him. The galleries, how- 
ever, were packed with Catholic supporters of Mr. Smith, de- 
manding a strong anti-Ku Klux Klan plank, and every attempt 
of Bryan to begin was drowned m the cries of the crowd. The 
cleavage m this convention was so deep that although the party 
had begun the year with great hopes of success, it was decisively 
defeated at the polls. 

Choostng the Candzdate 

It is not upon the platform, however, that the greatest struggle 
takes place. The important problem is m the choice of a candi- 
date for the Presidency, and after this the choice of the candi- 
date for the Vice-Presidency. In the Republican convention 
election is by a majonty vote of the delegates, each delegate cast- 
ing his vote mdividually. The Democrats, however, have been 
governed by two special rules upon nommations. The first of 
these is the “unit rule” and the second is the “two-thirds rule.” 

The unit rule is a product of Democratic emphasis upon the 
states as units of representation. This does not mean, however, 
that each state has one vote. Under the unit rule the number of 
votes from each state is determined by the number of delegates, 
but the entire vote of a delegation is cast with the majority of 
that delegation. If the state had fifty votes, and twenty-six of 
the delegates were for candidate A, and twenty-four for candi- 
date B, then all fifty votes would be cast for candidate A. Un- 
fortunately, under this system a candidate might obtain the nom- 
ination of the convention even though he were the actual choice 
of only a majority of the delegates in sufficient states to consti- 
tute a majority of the convention, while having no votes in the 
remaining states. His majority in the convention would be pad- 
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ded with the votes of persons who really desired candidate B. 
A would have a majority of the votes as cast under the rule, 
while B w'ould be the choice of the delegates polled individually. 

The unit rule is not compulsory, but it is bmding upon a dele- 
gation where the state convention has mstructed it to vote under 
the rule. Since 1912, even this rule as thus applied has been re- 
laxed, so that now if a state law provides otherwise, even a state 
convention may not bmd the delegation. 

Balancing the “unit rule,” another principle has been applied 
in Democratic conventions. This is the “two-diirds rule,” under 
which a candidate must attain a two-thirds majority in the con- 
vention in order to secure the nomination. Usually, a candidate 
who reaches a simple majority has been given the two-thirds 
vote anyway, but the rule has been a constant source of danger 
to party harmony, especially since, with the relaxation of the 
unit rule, the votes as cast m the convention have tended to 
carry fewer votes from minority members of state delegations. 

For years there was agitation for the abolition of the two-thirds 
rule. It was retained largely because of a peculiar situation 
in the Democratic party. That party consists of two wings 
which are divergent in many respects. The larger or Northern 
wing IS urban, mdustrial, and mclined to measures m aid of 
working men. It includes a large Catholic element and a con- 
siderable proportion of recent immigrants and their children. 
The Southern wing is rural, agricultural, conservative, Protestant, 
and of families long established in this country. This Southern 
group is attached to the party by tradition and by the emotions 
generated by the Civil War and Reconstruction. No Presiden- 
tial candidate from the Southern states is likely to be chosen, 
but the South can be depended upon in normal times to support 
the Democratic candidate. On the other hand, a man is needed 
to carry the Northern states. The South must content itself 
with securing the nommauon of a Northern Democrat who will 
be the least objectionable to itself. The two-thirds rule was a 
potential weapon of protection in this respect, for the South 
could control etiough votes to prevent the choice of an undesir- 
able candidate. 

Eventually, President Franklin D. Roosevelt brought the Nor- 
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them wing of the Democratic party into control, and, at the con- 
vention of 1936, the two-thirds rule was abolished. However, 
this action was coupled with a resolution calling upon the Na- 
tional Committee to submit to the 1940 convention a new plan of 
apportionment which will take mto account the Democratic vote 
m each state. It was expected that a plan somewhat similar to 
the Republican apportionment would be submitted. Such a plan 
would mitigate the effect upon the South of the abolition of the 
two-thirds rule. The unit rule was not changed. 

Except for the differences in making the count, the nominating 
process is the same m both parties. The drama begms with the 
call of the states in alphabetical order. Each delegation as called 
may put forward a candidate for the Presidential nomination, or 
if it prefers, may yield to any other delegation farther down the 
hst. 

Nommatmg speeches generally follow a recogmzed technique. 
Without at first menuonmg his name, the past history of the 
nominee is extolled, his personal and executive qualities are set 
forth m glowing terms, and eventually at the very last as a 
climax his name is given. 

This technique is necessary in order to prepare the ground for 
a proper “demonstration.” TTie mention of the candidate’s name 
is the signal for a demonstration by his supporters in the conven- 
tion. This must start with a burst of noise and continue for as 
long a period as possible, for the popularity of a candidate is pre- ' 
sumably gauged by the volume and duration of the tumult m his 
favor. Those takmg part m the demonstration march around 
the hall makmg as much noise as they can. Banners carrying 
pictures of the candidate may be released from the galleries and 
balloons dropped from the roof. A beautiful young lady ma y 
appear to lead the cheering and smging. As the demonstrators 
march, the band plays. In 1924, a New York band made the 
rnistake of playmg “Marching Through Georgia” while the Geor- 
gia delegates were participating m a demonstration, apparently 
believing that this music was especially dear to Georgians. In 
the case of a promment candidate the demonstration may con- 
tinue for an hour or more. 

The synthetic enthusiasm of the demonstrators probably has 
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some effect, but back of all the noise the leaders of the party are 
reaching decisions for the convention. Much of the real work 
of the convention takes place in hotel rooms, where the men who 
can control states and blocks of delegates discuss strategy and 
bargain for votes. However, conventions are not likely to be 
controlled by a few bosses. The delegates listen to public opm- 
ion as well as to the leaders. Their votes are not in the hands of 
leaders to be traded at will. Nevertheless, there must be leader- 
ship if a decision is to be reached. Compromises are the order 
of the day. For this reason, conventions progress most harmoni- 
ously when the leading candidates do not visit the convention 
city. Formerly it was considered poor taste for prominent can- 
didates to be present, but in recent years there have been viola- 
tions of this rule. 

Usually the nominating speeches are followed by seconding 
speeches on a separate roll call, but the two may proceed upon 
the same call. 

The Qualities of a Good Candidate 

What are the factors that make a good Presidential candidate ? 
Personal qualities are important. Americans more than Euro- 
peans seem to attach importance to exemplary personal morals. 
The candidate should be a good family man. If he can be pic- 
tured with his wife and children grouped around the piano, each 
contributing his part to the family harmony, it helps a great deal. 
He should be a good public speaker. Unusual inflections and 
unorthodox pronunciations have been harmful to some candi- 
dates. Yet Mr. Coolidge’s New England twang carried a touch 
of the soil that increased his hold upon a people that insists up- 
on simplicity in its public servants. In recent years a charming 
radio voice has been a distmct asset. 

A successful record m some public capacity, such as that of 
governor of a state, is an essential The public anticipates fu- 
ture action accordmg to past accomplishments. 

It is a distinct asset for a candidate to have been born poor. 
He must be a man of the people. Recently we have had some 
wealthy Presidents, but Mr. Hoover had the good political for- 
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tune to have been born poor, and tlie two Roosevelts were able to 
overcome their wealthy background only by unusual activity in 
demonstratmg an mterest in the common man 
The parties are not likely to pick a candidate from a small 
state or from a state that is certam to support one or the otlier 
party. The large, doubtful states supply most of the nominees. 
When an election is m doubt, a few large states may determine 
the result. A man who can bring one of these into the party 
column is distmcdy available material. 

Religion, unfortunately, has played a part in American elec- 
tions. We have never had a Catholic President, and Alfred E. 
Smith, Democratic candidate in 1928, was hopelessly defeated in 
a campaign in which defections from his party, especially in the 
South, were due to the fact that he was a Catholic. For some 
time to come it is likely that Protestants, or at least non-Cath- 
ohcs, wdl be the candidates for the Presidency. Racial antago- 
nisms also may be expected to limit the field of choice 
We often say that any little natural-born American boy may 
become President. This is true. But his chances will be much 
improved if he comes from a large, doubtful state, if he belongs 
to the right church, and if he was born in a log cabin of poor, 
and undoubtedly deservmg, parents. We have had women can- 
didates for the Presidency, and that before there was national 
suffrage for women, but not as the representaUves of any of the 
great parties. For the present, a little girl must content herself 
with the possibility that she may some day become the Presi- 
dent’s wife, a position apparently of no small political impor- 
tance. 


The Vice-Freszdentzal Candidate 

By the time the candidate of the party for the Presidency has 
been chosen, the delegates are ready to leave. The weather usu- 
ally has been hot and anythmg that follows the climax of the 
Presidential nommation will seem tame. Moreover, delegates 
must pay their own expenses and by this time their hotel bills 
have begun to look formidable. Candidates for the Vice-Presi- 
dential nomination are put forward m the same way as those for 
the Presidency, but the convention has lost its fire. As quickly 
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as possible it chooses a “running mate” for the Presidential can- 
didate. The nominee for the Vice-Presidency is likely to be a 
member of a defeated faction of the party or a political leader 
from some other section of the country. After this business is 
completed, the convention adopts a few routme resolutions and 
the members hurry back home. 

Acceptance Speeches 

Some time later, in an appropriate setting, the candidates are 
formally notified of their nomination. The Presidential candi- 
date’s speech of acceptance may be of greater importance than 
the party platform itself, for the candidate cannot so easily re- 
sort to the verbiage and evasions of that document. After the 
acceptance speeches have been delivered, the campaign is on. 

THE SYSTEM OF COMMITTEES 
The Permanent Staff 

Conventions and primaries supply the more dramatic elements 
in party life Back of them is the permanent staff of the party, 
which for the most part works in quiet, but is nevertheless the 
controlling force m all these activities. This permanent staff 
consists of a series of committees, extendmg from the National 
Committee down through the states and counties and into the 
voting precincts. The committees are composed of active party 
workers, upon whom rests the major part of the burden of carry- 
ing on the work of the party. 

The National Committee 

At the top is the National Committee, composed of one man 
and one woman from each state and territory. The members of 
the National Committee are chosen by the national convention 
of the party, which accepts, however, such members as may be 
nominated by the delegation from the state or territory, or by 
the state convention, or by the voters in primaries, depending 
upon the practice of each state. They serve until their succes- 
sors are chosen at the next meeting of the national convention. 
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four years later. The chairman of the committee is in fact 
named by the new Presidential candidate of the party, for its 
first major function is to carry on the campaign for his election, 
and It is important that the candidate and the chairman shall 
work m harmony. The chairman need not even be a member of 
the committee. 

The National Committee directs the campaign for the candi- 
dates chosen along widi it at the National Convention, and in 
addition assists the party candidates for other offices, national, 
state, and local. Funds raised by it are m part passed down to 
state and local committees. It organizes a speakers’ bureau, ar- 
ranges for radio addresses, distributes pamphlets, and acts as the 
central directing body for the campaign. Between elections, its 
activity subsides, but effective work has been done dunng this 
period, particularly by the party out of office, in issumg state- 
ments concerning the policies of the administration. For this 
purpose the tendency is to employ newspaper men who under- 
stand the technique of such publicity. Durmg the administra- 
tion of President Hoover the opposition employed these tactics 
with tellmg effect. 

The Congressional and Senatorial Committees 

There are two other central party committees. They are the 
Congressional and Senatorial Campaign Committees for each 
party. These are composed of party members of each house of 
Congress. They assist members of the party in the Congres- 
sional and Senatonal contests, particularly m the “off years,” that 
is, in years when there is no Presidenual contest, and the Na- 
tional Committee is not so active as it is durmg Presidential 
campaigns.^ 


State and Local Committees 

Below the National Committee are state committees for each 
state; and below these are district committees, county commit- 
tees, and precinct committees. In the municipahties there may 
be city and ward committees. In fact, wherever there are offices 

®See pp. 1 1 5, ii6, 123. 
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to be filled, there must be party workers to see that no opportun- 
ities are lost. County committees are everywhere important be- 
cause of the large number of elective county officers. The com- 
mittees normally are chosen by the party voters, or by conven- 
tions, but may be in part appointive. There may be a single 
elective committeeman for each precinct or election district, the 
precinct committeemen within each ward or county composing 
the ward or county committee. On the other hand, there may 
be an elective ward committee that names a committeeman for 
each precinct, possibly from its own membership. There is no 
uniformity in this respect. Neither is there any definite control 
by the higher committees over those of lower status, although 
there is unity of action through the necessity of cooperating in 
the national campaign, and through the fact that a considerable 
part of the party funds are passed down from the National Com- 
nuttee. 

Theoretically, the party organization rests upon a democratic 
basis, but the active leaders actually control the machinery and 
direct the party policies. The ordinary party members have so 
little time to give to politics that those who make it a business 
are likely to get what they want. 

At the base of the whole organization is the precinct commit- 
tee. This may consist of one or more than one person, but there 
is likely to be one member who is looked upon as the leader. 
The precmct committee is the one upon which the party depends 
to get out the vote at election time, and this calls for more than 
sporadic activity during campaigns. The precinct committee is 
active throughout the year. A good precmct committeeman 
makes himself friendly to everyone, attends all neighborhood 
meetings, knows all the voters by name, and prefers to be known 
as a good fellow. Usually, m the great city machines he helps 
in small personal matters. He may see that trajfic “tickets” are 
torn up, or the violators released with a reprimand, for the judge 
himself may need party support at the next election. Always his 
mfluence may be sought in securing appointments in the public 
service and often it is helpful with public utihty companies and 
even with other private employers. The party depends upon 
him for reports upon the state of opmion among the voters. 
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Knowing the latter mtimately, he is in a position to observe any 
changes that take place The reports of all the precinct workers 
combined give the party leaders a picture of the state of public 
opinion that may be more accurate than any poll. The Chair- 
man of the Democratic National Committee made a remarkably 
accurate prediction of the results of the election of 1936 This 
was not due to any occult powers of Mr. Farley. He had the 
reports of one of the most complete party organizations the coun- 
try has known. 

Bosses 

The party organization in many cities often comes under the 
control of a man or group who manage it more or less independ- 
endy of the party as a whole. Such an organization is known as 
a “machme.” If it has a dommant leader, as is likely to be the 
case, he is a “boss” The group around him may divide the 
power and spoils among themselves and become a “ring.” Such 
party machmes are likely to be permeated with graft and corrup- 
tion. City contracts are passed out to members of the rmg, or 
those favored with contracts are required to pay for the privi- 
lege. Since cash payments may be illegal and dangerous, the 
money may pass hands through various subterfuges. For in- 
stance, the contractor may purchase advertising space in a news- 
paper or other publication issued by one of the members of the 
nng. The publication may have little circulation and be value- 
less for advertising purposes, but the contractor pays enormous 
rates for his space. Persons who oppose the machine may be 
subjected to all sorts of petty persecutions, visits from the city 
inspectors and from the police. On the other hand, law viola- 
tors, persons who maintam disorderly houses, organizers of rack- 
ets, and all who should have reason to fear the police, may carry 
on their illegal activities at pleasure, provided always they pay 
their contribution into the coffers of the ring. 

Machines show a remarkable ability to survive even in the 
face of a general recognition in the community of the bad gov- 
ernment that goes with them. Occasionally such an organiza- 
tion IS defeated, but it is likely to come back at the next election 
as strong as ever. This is due in part to the indifference of vot- 
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ers who may be aroused to a high pitch of indignation for a short 
period, but soon return to their usual passivity. Partly it is 
due to a fatalistic attitude in which the public takes for granted 
a bit of corruption among politicians. Also there is some lack 
of political sagacity among reform leaders after they come into 
power. The party bosses have a humanness about them that 
awakens warmth of feeling among voters, who are not easily held 
by the reformers’ abstract principles of good government. Pro- 
fessional politicians are likely to be “good fellows” both by in- 
stinct and by design. It has often been observed that the polit- 
ical bosses have recognized what the reformers have not under- 
stood — the individual’s desire to be treated as a human being 
rather than merely as a beneficiary of good government. Tam - 
many, the grea t Ne w Yo rk City organization, has been one of the 
greatest charity organizations of the city. In the wmtertime 
when men were cold and out of work, it has given dmners to tlie 
poor, and in the heat of summer it has taken their children to 
Coney Island. What does it matter if the funds for this are 
only a fraction of what the organization has cost the city? 
Waste may increase taxes, but this appears to be a concern only 
of the wealthy. Savings are not necessarily passed on to the 
poor. That bad government may create more poverty and suf- 
fenng can be proved only by a compHcated process of reasoning, 
but the friendly local leader who performs kmdly acts for his 
neighbors in times of need is a reality that needs no explanation. 

The 'National Campaign 

The parties conduct their campaigns for the whole party slate. 
The National Committee, in years m which a President and Vice- 
President are bemg chosen, issues a campaign textbook which 
contams the party platforms, the acceptance speeches of the chief 
candidates, and other general information. It constitutes a 
handy reference book for party speakers. A similar textbook is 
issued by the Congressional and Senatorial campaign committees 
in the off-year elections when there is no Presidential campaign. 
Speakers “stump” the country for the party candidates. 
Speeches of the candidates and party leaders are carried on the 
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radio. Throughout the country candidates for office carry on the 
local campaign by speeches, advertisements in nev/spapers, and 
placards Torchlight processions and rallies once were common, 
but have lost m favor. 

American political gatherings are often contrasted with the 
British. The British meetmgs are attended by members of even 
the opposmg party, and heckling of speakers is not frowned upon. 
Questions are fired at the speakers from the audience, and, as a 
result, the British speakers must be on the alert to parry embar- 
rassmg questions. Their speeches have an informal character 
which is lacking in America. Our poHtical gatherings are at- 
tended by only one party or, if others attend, heckling is out of 
order. Bands and buntmg contribute to the emotional atmos- 
phere Our meetmgs, therefore, tend to appeal to the heart 
rather than to the mind, and the speeches are directed to the ac- 
cepted prejudices of the audience. The radio is bringing about 
a change in this respect, for the audience, scattered over the 
country in family groups, does not fully partake of the mass en- 
thusiasm of the crowd and must be reached more by appeals to 
the intelligence. 

Perhaps more important than all this are the personal appeals. 
The candidates for local office travel over the country, meeting 
every possible voter, shakmg hands, and soliciting support. 
Sometimes the candidate leaves his card carrying his name and a 
personal slogan or brief statement of principles. When this is 
impossible, he may resort to the mails. Such personal appeals, 
where the candidate apparently has remembered even the name 
of the voter, are flattering and correspondingly effective. More- 
over, back of all the speeches, swings around the country, and 
campaign publicity is the party organization, reaching down 
through the states and counties into the voting precmcts. Here 
the regular army, as contrasted with the ephemeral militia, has 
been preparing the way, and during the campaign these organi- 
zation workers become increasingly active. On the day of the 
election their labors become feverish. They furnish conveyance 
to the polls for those who need it, round up the indifferent, and 
convmce the doubtful. If other means of persuasion are to be 
used. It is they who handle the funds. Without these workers in 
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the precincts, all the speeches and agitation would be useless, for 
the voter is not moved by abstract issues alone. In the end it 
is personal persuasion that brings him to the only action that 
counts, a vote at the polls. 
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CHAPTER XXIII 


Elections 

The CmsUtuHon and Elections 

The federal Constitution is unique among the great constitu- 
tions of the world in that it leaves to the states, with certam 
restrictions, the determination of the qualifications of electors 
(that is, voters) for the national offices. The only restrictions 
laid upon the states are that the electors for Representatives and 
Senators shall have the qualifications of electors for the most 
numerous branch of the state legislature (Article I, Section 2; 
Seventeenth Amendment), and that the right of citizens to vote 
shall not be denied or abridged because of race, color, previous 
condition of servitude, or sex (Fifteenth and Nmeteenth Amend- 
ments). 

The Fourteenth Amendment also provides that the basis of 
representation for a state m the House of Representatives shall 
be reduced in the proportion that male citizens, twenty-one years 
of age, are denied the suffrage m elections to choose electors for 
President and Vice-President, and in elections for Representa- 
tives in Congress, state officers, or members of state legislatures, 
except where the denial of the suffrage is due to participation in 
rebelhon or other crime. This provision is interesting m that it 
assumes that electors for the Presidential electoral college are to 
be chosen by the people, as has been the practice. It is also 
worth while to note that it applies only to male voters. How- 
ever, this part of the Fourteenth Amendment has not in fact 
been enforced.^ 

Suffrage Qualifications 

Although the states are free to provide widely varying suffrage 
requirements so long as they keep withm the Constitutional lim- 

^Sec p 87. 
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itations referred to above, they do m fact maintain a remarkable 
degree of uniformity. Everywhere the votmg age is set at 
twenty-one, and United States citizenship is required. Before 
the World War several states permitted persons who had taken 
out their first papers for citizenship to vote, but the attitude of 
many “hyphenated Americans” during the war gave an impetus 
toward the abolition of this very liberal provision. Residence 
within the state for a period is required, usually for a year, al- 
though some states have a shorter period and some require two 
years. This residence is a “legal residence,” however. Under 
American laws one may dwell m one place and “reside” in an- 
other. Residence is largely a matter of intention, and where one 
intends to reside is his residence. However, the courts will not 
accept a mere statement of intention as final. They will insist 
upon some tangible evidence. For instance, one who was born 
in a state and lived there for a number of years, and who had 
left the state but nevertheless retained a homestead there which 
he occasionally visited, might be held to have furnished some 
tangible evidence of mtention to retain his residence there. 
Each case must be decided by the court on its own merits. In 
addition to residence in the state, usually there is a requirement 
of a short residence in the locality in which the vote is cast. 

During the Colonial period the ownership of property of a cer- 
tam value was a common suffrage requirement. After the Revo- 
lution there was a tendency to substitute the payment of taxes 
for the property requirement, and under the influence of Jack- 
sonian democracy even this lost in favor and universal manhood 
suffrage took its place. At present most of the Southern 
states require the payment of taxes as a prerequisite to the 
exercise of the suffrage, or require this as an alternative to an 
educational qualification, but as a matter of fact these provisions 
are enforced primarily against Negroes. Tennessee and Arkansas 
reqmre the presentation of a poll tax receipt. 

Most of the Southern states and a few Northern states have 
educational tests. The purpose of such tests as applied in the 
North IS to exclude the unmtelligent, and a mmimum educational 
test such as the ability to read and write usually is taken as a 
measure. The Southern states apply their educational tests 
primarily as a means of disfranchismg the Negro. 
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Insane persons, idiots, and persons convicted of felonies are 
customarily barred from the suffrage. A number of states exclude 
paupers and several exclude soldiers and sailors. Various minor 
offences, and particularly those in connection with elections, such 
as bribery, are grounds for exclusion m others. 

In the Southern states various means have been used for the 
purpose of excluding Negroes from the suffrage. During the 
reconstruction period some of these states were under Negro 
domination. White rule was restored only by illegal methods, 
such as violence at the polls and intiimdation through the Ku 
Klux Klan. After supremacy had been regained by the whites, 
they employed legal devices to retam control, but since the Fif- 
teenth Amendment was an obstacle to direct methods, subterfuge 
was resorted to. 

The educational test is the most convenient means for this 
purpose. The requirement that the voter be able to read and 
wnte IS sufficient to bar many Negroes. Even more effective is 
the requirement that the voter be able to mterpret the Constitu- 
tion. Smce white judges conduct the examination, they may ask 
of white persons only the most simple questions and accept the 
most obvious answers. A Negro, however, may be required to 
mterpret the phrase “due process of law,” and smce this must be 
done to the satisfaction of white election judges, he is not likely 
to give an acceptable answer. 

The requirement of a tax receipt is another qualification which 
bars many Negroes. The judges maymeglect to enforce this upon 
white voters. Sometimes presentation of the tax receipt is an al- 
ternative to the educational test. The judges may also ask 
many specific personal questions, and if a Negro should answer 
any one of these incorrecdy, he may be held guilty of perjury 
and barred. Furthermore, disqualification for the suffrage may 
arise from conviction for a vanety of minor offenses and this re- 
sults in barring many Negroes. 

Formerly, a number of Southern states had grandfather clauses 
and “old soldier” clauses which admitted persons to the suffrage, 
even though barred by educational or other quahfications, if their 
ancestors had voted prior to a certam date, as 1866, or if their 



ELECTIONS 


467 


ancestors had served in the Civil War. A grandfather clause in 
the Oklahoma constitution applymg to all descendants of persons 
who were entitled to vote in 1866 was held invalid by the 
Supreme Court as a violation of the Fifteenth Amendment, in 
Guinn v. United States This clause was permanent in nature, 
applymg to all descendants. Other grandfather clauses were 
limited by their own terms, applymg perhaps for only a 
few years. Probably they, too, would have been held invahd if 
they had reached the Supreme Court. No grandfather clauses 
or old soldier clauses are now m force. It will be observed that 
their immediate effect was not to bar Negroes but to include 
whites who would otherwise have been disfranchised. Their ul- 
timate effect, however, was to serve as a part of the system of 
Negro exclusion. 

The extent to which Negroes actually vote varies greatly m 
different sections. In the North Negroes are not subject to dis- 
crimination. In the border states of the South there is not a 
great deal of discrimmation. In 'the deep South they are seldom 
permitted to vote. There is less discrimination m large cities 
than in rural areas. 

The latest extension of the suffrage was embodied in the Nine- 
teenth Amendment, extending the franchise to women. A num- 
ber of states already had admitted women to the ballot when the 
amendment was adopted. 

Opponents of woman suffrage argued that woman’s place was 
in the home. They even predicted dire results to womanhood if 
women should participate m politics, and further argued that 
women would vote upon an emotional rather than a reasoned 
basis. Proponents of woman suffrage pomted out that under 
modern conditions matters formerly confined to the home had ac- 
quired a public nature. The family milk supply, for instance, 
was not obtamed from the family cow but from dairies that re- 
quired public regulation. Other public matters, such as schools, 
were of peculiar mterest to women. The argument upon wom- 
en’s emotional judgments was flatly denied, and it was predicted 
not only that women would not be harmed by participation in 
elections but that they would actually purify poliucs. The act- 
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ual effects of woman suffrage are difficult to determine, but cer- 
tainly It has neither fulfilled the gloomy predictions of its oppon- 
ents nor the more enthusiastic hopes of its proponents. 

Registration 

In America the preparation of voters’ lists is rendered difficult 
by the migratory nature of our population, which makes it diffi- 
cult to maintain accurate lists of persons qualified to vote. Eu- 
ropean countries, with a more permanent population, have fewer 
changes to make from year to year. Moreover, m America there 
is no system of compulsory military service, such as that of 
France, with accurate service records which can be used as a 
basis for the preparation of voters’ lists, nor do we have a 
police organization like that of Germany that knows the commgs 
and gomgs of all the people and can easily verify statements con- 
cerning residence. 

Formerly, voters’ lists in this country were prepared by officers 
who attempted to compile them as an mcident to their 
other duties. The lists were carelessly kept and carried the 
names of men who had moved to other jurisdictions, men who had 
died, and even those who had never existed. This did not make 
much difference m rural areas, for there each voter knew 
his neighbors by sight and name, and errors were easily corrected 
at the polls. In fact, registration may be entirely unnecessary 
m rural areas But in the great cities, political bosses took ad- 
vantage of the chaotic condition of the records and sent their 
followers to the polls to vote not only in their own names but 
in the names of the absent, deceased, and nonexistent voters. 
With their own henchmen in charge of the preparation and 
checking of the lists, this was not difficult. 

Improvement in the preparation of voters’ lists came with 
“personal registration,” which required each voter to appear at 
stated intervals and register by filling out blanks which called 
for certain data about himself. More recently this plan has 
been modified m a number of states so that the voter need reg- 
ister only once, provided he does not change his home address. 
Public officials who are chosen for the purpose then keep the 
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lists up to date by sucb means as checking with registrations, 
death lists, and tax lists, and by house-to-house surveys. 

The Mis 

On election day, when the voter appears at the polls he is 
given a ballot and his name is checked o£E agamst the registra- 
tion list. There are officials at the polls in each election precinct. 
A common arrangement is to have three judges and a clerk, two 
of the judges being from the dominant party of that area and one 
from the minority. In some of the Southern states where white 
Republicans are almost nonexistent, all the judges may be Demo- 
crats. Ordinarily each party is permitted to appoint a certain 
number of challengers for the purpose of watchmg for repeaters 
and other illegal voters. 


The Ballot 

The form of the ballot used at the election is important. For- 
merly each party or group of candidates prepared its own ballots. 
They were printed on long strips and carried the name of the 
candidate of that party for each office, from that of President of 
the United States down through the various state oflBces to the 
offices of justice of the peace and school commissioner m each 
locality. The list was a long one and the ballots were known as 
“shoestring ballots” from their long narrow appearance. The 
voter simply selected one of these strips and dropped it in the 
ballot box He might make changes by crossmg out or “scratch- 
ing” a name and writmg in another. There might be ballots 
prepared by factions and groups which left blank many offices in 
which the group was not interested, thus permittmg the easy in- 
sertion of names. 

This type of ballot discouraged discrimination on the part of 
the voter by making it easy to vote a list without even reading 
all the names. It also was conducive to venality, for secrecy at 
the polls was not carefully maintamed. A political worker could 
agree to pay for a vote, mark the ballot, and accompany the voter 
to the poll box in order to see that the ballot was dropped in the 
box. To prevent this practice, some states prohibited all except 
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ofl5cials and persons actxially votmg from approaching within a 
certain distance of the polls. Then the parties or factions colored 
their ballots in distinctive colors so that party workers could 
stand at the poll Ime and see that a ballot of the right color was 
placed in the box by the voter. The laws then required that all 
ballots be pnnted on white paper, but such laws were not com- 
pletely effective, for even white ballots could be made distm- 
guishable and the venal voter could be required under the 
watchful eye of the party worker to hold his ballot between his 
thumb and forefinger until he dropped it in the box. Eventually, 
most of the states substituted a “blanket ballot,” that is, a ballot 
contammg the names of all the candidates for all the offices, 
which was prepared and printed by state officials. The ballot 
was voted by placing a cross mark after the name of each candi- 
date of the voter’s choice. 

Blanket ballots are of two general classes. The “party column” 
ballot lists in separate columns the candidates of each party for 
all the offices. The voter’s task is simple. He need only pick 
his party column and place crosses after all the names. The 
other type of ballot, or “block” type, lists under each office, the 
names of all the candidates for that office. Usually the party of 
each candidate is mdicated after his name The voter must then 
read the names under each office and place a cross after the name 
of the candidate of his choice. The party column type encour- 
ages straight voting, that is, votmg the whole slate of a party. 
The block plan encourages independent voting. 

Other encouragements to straight votmg, especially on the part 
of illiterate or partially illiterate persons, are the party circle and 
the party symbol. Where party circles are used, the voter may 
place a cross in a circle at the top of the ballot carrying 
the name of his party to indicate that he wants to vote 
the straight ticket of that party. Whether the ballot is the party 
column or the block type, this action automatically registers his 
choice for all the candidates of that party for all offices. Usually 
he may also place crosses after the names of candidates of other 
parties for particular offices, in order to indicate exceptions from 
the straight ticket. Thus, the party circle may be used by a man 
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who desires in general to vote with a particular party, although 
for some few offices he prefers other candidates. 

The party symbol, intended particularly as an aid for the il- 
literate, IS some device, such as an elephant for the Republicans 
or a rooster for the Democrats, which is carried along with the 
name of the party. The voter need only look for the symbol of 
his party wherever it appears or for the symbol at the head of* 
the ballot, if the party circle is used, and place his cross m the circle 
or box beside the symbol. 

Complete secrecy at the polls is essential in maintaining inde- 
pendent voting. The voter must not only be permitted to vote 
secretly but must be compelled to do so. If he can reveal his 
vote, venality is encouraged, for the party worker who has pur- 
chased a vote wants to make certam that he gets what he pays 
for. 

South Australia was the first state to develop a system of se- 
cret voting, and hence the term “Australian ballot.” The essen- 
tial elements m the Australian ballot system are that the ballots 
be uniform in size, shape, and color, that they be prepared by 
the state and not by the parties, that they be distributed under 
a system of careful checkmg so that all ballots will be accounted 
for, and mok of all, that the ballots be marked in secret and de- 
posited in the ballot box in such a way that the vote is not 
revealed. 

Most of the American states have some form of Australian bal- 
lot. A typical Australian ballot system in this country involves 
a “blanket ballot,” prepared, certified to, and printed by public 
officials, and so arranged that when folded the names of the can- 
didates are not visible; a method of distribution that accounts 
for each ballot; an arrangement at the polls that keeps away 
from the neighborhood of the ballot box all but officials and per- 
sons actually voting; and the requirements that ballots be marked 
only in secrecy in stalls provided for the purpose, that they be 
properly folded, and that they contam no identifying marks. 
Blmd or ilhterate voters may be given assistance only under care- 
ful regulations. Some states using the Australian ballot also have 
tried to encourage independent voting by abolishing the party 
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column, the party circle, and the party symbol, but there is no 
uniformity in this respect. 

In some states, particularly m the large cities, votmg machines 
have displaced the paper ballot. The voter enters a booth where 
he faces a board arranged in much the same form as a ballot. 
There may even be an equivalent of the party circle for votmg a 
straight ticket. He expresses each choice by pulling down a 
pointer over the name of the candidate of his choice. The ma- 
chine does not register until just as he leaves the booth. The 
voting machine is similar to an adding machine. It keeps an 
accurate record of votes cast for each office, which is ready the 
instant the last vote is recorded. Where paper ballots are used, 
many are “spoiled” through the fact that voters have not properly 
mdicated their choices or through the fact that they have car- 
lessly used markmgs which might be identifying marks Any 
identifj'mg mark makes the ballot mvahd. There can be no 
spoiled ballots when a votmg machine is used, and frauds and 
errors m making the count are reduced to a mimmum. Paper 
ballots have the one advantage that many ballots can be in the 
process of bemg marked at one time, while the expense of votmg 
machines prohibits the use of large numbers for each pollmg 
place. 

Corrupt Practices Acts 

The corrupt use of money m elections has been one of the 
means by which bosses and machines have carried elections. 
Where a poll tax receipt must be shown m order to qualify for 
voting, the expenditure may merely take the form of paymg the 
poll tax for the voter. It is not a bribe in the sense that 
the voter profits from the transaction, but rather is a means of 
overcoming the indifference of a man who is not mterested in the 
election to the extent of paying the tax. The largest payments 
go to men who can control the votes of large families or of num- 
bers of friends. It would be difficult to prove, but probably a 
large part of the funds intended for corrupt purposes are retamed 
by the local leaders through whom they are supposed to pass. 
However, if the leaders can deliver the votes, the candidates are 
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not interested in how the result is achieved. Moreover, it is not 
a matter upon which they want to institute a public inquiry. 

Another form of corruption is the use of money to influence 
legislation in state legislatures and city councils. It cannot be 
known to what extent this is done. Probably the federal Con- 
gress has been quite clear of corrupt influences. State legisla- 
tures no doubt vary a great deal m this respect. In some 
communities which have high standards of public morals the 
state legislatures seem to have reflected these standards. How- 
ever, there seems to be little doubt that at times some legislatures 
and some of our city councils have been permeated with graft. 
There was a period when this seems to have been the rule in our 
great cities. 

Corrupt practices acts are laws designed to prevent abuses of 
this nature. The simplest form of such laws merely prohibits 
bribery, and punishes both the giver and the receiver. Under 
such circumstances neither the giver nor the receiver is likely to 
testify against the other. Even when only the giver of bribes is 
punishable, the receiver does not desire the publicity attendant 
upon testifying. Other laws of a broader nature regulate the use 
of money m elections. For instance, they may require that paid 
public advertisements carry a statement of their cost, the names 
of the authors, and other data. 

Limitations upon the amount of money that may be spent in 
elections and in primaries are quite common. The laws usually 
either name a fixed maximum for each office or specify a per- 
centage of the salary attached to it. 

The federal law permits an expenditure of $10,000 to $25,000 
by Senatorial candidates, and $2,500 to $5,000 by House candi- 
dates, dependmg upon the size of the electorate m each case. 
However, it is provided that if the state law fixes a smaller 
amount, the state law is to be followed. 

American laws have been directed particularly agamst corpo- 
rations, since it is believed that these have used money to pur- 
chase franchises and to mfluence legislation. Most of the states 
prohibit campaign contributions by business corporations. The 
federal law prohibits contributions to any campaign, national or 
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state, by corporations incorporated by the federal government, 
and prohibits contributions to federal elections by any corpora- 
tion. 

Publicity laws have been passed m many states. They require 
the publication of the financial records of the candidates, showing 
the amounts given by each contributor and the way m which the 
funds were spent. The federal law requires treasurers of political 
parties operating in two or more states to keep itemized records 
of contributions and expenditures. They must file with the 
Clerk of the House of Representatives statements that include 
the names of contributors of $ioo or more and the names of per- 
sons to whom $10 or more was expended, together with the totals. 
Candidates for the Senate must file with the Secretary of the 
Senate, and candidates for the House must file with the Clerk 
of the House, itemized statements of campaign receipts and ex- 
penditures. 

These laws no doubt have done much to make elections 
cleaner. However, they may be evaded with comparative ease, 
at least when the public is apathetic toward enforcement. Con- 
tributions by corporations are prohibited, but contributions by 
officers of corporations, which may amount to the same thing, 
are permissible. The amounts spent in the campaign by candi- 
dates and party officers are limited, but friends of the candidates 
may spend unofficially with impunity. Where the public is 
seriously interested m the enforcement of the laws, they are 
more effective. Probably the only really effective remedy for 
corruption lies in a general and active public desire for improve- 
ment. 

The British corrupt practices laws, more stringent than our 
own, appear to have been well enforced. Even in England, how- 
ever, candidates may spend freely between elections without 
violating the law. Candidates who have established a reputation 
for openheartedness by giving sums to local chanties increase 
their chances when election time cqmes. The practice of passmg 
out money in this way is known as “nursmg the constituency ” 

In America, what is m effect a form of bribery is accomplished 
by distributing offices among party supporters. Appropriations 
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for projects desired by localities may amount to the same thing. 
These legal forms of bribery have the distinct advantage to the 
politician of coming out of the public purse. The people are 
bribed with their own money, or rather a part are bribed at the 
expense of the whole. 

In two states, “publicity pamphlets” have been authorized 
with a view to equalizmg election chances. In these pamphlets, 
each candidate is granted a fixed number of pages, for which he 
must pay, in which he may state his case. The pamphlets are 
distributed by the state among the voters. Unfortunately, the 
statements in the pamphlets tend to become stilted and ineffec- 
tive, and the plan, inaugurated with much acclaim, has not spread. 

By no means all of the money spent in elections is used for 
corruption. A national Presidential campaign, combined with 
contests for all the seats in the House of Representatives and a 
third of those m the Senate, together with state and local con- 
tests, involves a tremendous expenditure m entirely legitimate 
ways. The radio is now a recognized means of reaching 
the electorate, and radio time on a national hookup is extremely 
expensive. Traveling expenses for speakers, the rent of halls, 
and the cost of printing pamphlets, all add to the total. It is 
impossible to determine exactly what is the actual amount spent 
in a national campaign for all these offices, but probably ten or 
twelve million dollars for each of the major parties is a quite con- 
servative estimate, when it is realized that not only do the 
National Committees raise large sums, and state and local com- 
mittees add considerably to the total, but candidates themselves 
spend from their own pockets in their own campaigns, and many 
party workers pay their own expenses. 

It has been a subject of general comment that the relative size 
of the campaign funds of the two parties shows a striking rela- 
tionship to the relative size of their votes. This, however, does 
not necessarily prove that the expenditures brought in the votes. 
Men who contribute to campaign funds prefer to bet on a win- 
ner, and It IS not unlikely that they give much more freely to the 
party that m their opmion has the better chance of carrymg the 
election. 
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CHAPTER XXIV 


The Administrative Personnel 

Spoils of Office 

One of the human forces that keep the governmental machine 
in action is the administrative personnel, and in relation to these 
public servants some difEcult problems arise. All large organi- 
zations, private and public, are faced with complicated problems 
m relation to their employees. The small employer owning his 
own busmess may give jobs to his relatives and friends if 
he pleases, for he himself sustams any losses that may occur 
through their incompetence, although there may be objections on 
ethical or social grounds to the importation of relatives, friends, 
or favorites to the detriment of other employees who by faithful 
service have established moral claims to greater consideration. 

In large corporations the stockholders are the owners, and nep- 
otism and favoritism by officials or large stockholders are unfair 
for the reason that every stockholder is entitled to expect that 
officers shall not exploit the corporation for their own ends. Yet 
such favoritism is by no means uncommon. 

Government is a large employer of labor, and in its dealmgs 
with employees it is subject not only to all the influences that 
beset the private corporation but, in addition, to an even more 
destructive element, that of political considerations in the choice 
and promotion of employees. Government is particularly vulner- 
able, since ineflEciency is more difficult to determme in a govern- 
ment than m a corporation. The success of the latter can be 
determined by one supreme test, that of profits. Too great an 
inefficiency will lead to a decrease in the corporation’s revenue. 
On the other hand, government performs functions of a social 
nature less susceptible to measurement. Moreover, smee its func- 
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tions are large, monopolisuc standards of comparison are difficult 
to find. 

In the judgment of most observers party politics is the most 
serious danger that confronts our governmental admmistrative 
system. 

Even before Andrew Jackson’s admmistration, politics had 
played a part m federal appointments. Vacancies were filled 
from the ranks of the party in power. It was even alleged that 
judgeships were created with the purpose of caring for party 
members. Jackson’s contribution lay in the wholesale discharge 
of old employees in order to create vacancies to which faithful 
party workers could be appomted. While Jackson did not coin 
the phrase “to the victor belong the spoils,” his philosophy and 
practice were in full accord with the thought. 

The spoils system became entrenched in the federal govern- 
ment and m the states and cities. It still permeates state and 
local governments, and plays a considerable role in Washington. 
In the states there is often an unofEcial dispenser of patronage, 
a man who stands close to the governor and whose approval gives 
clearance for appointment to ofiSce. Within the federal system 
the chairman of the national committee that conducted the cam- 
paign for the mcumbent of the Presidency, and who is likely to 
hold the post of Postmaster General, is looked upon as the pa- 
tronage officer of the administration. 

The argument agamst the spoils system is a familiar one. 
Work suffers through the appomtment of men whose chief quali- 
fication lies in having supported the winning candidate for office, 
or m knowing the men who did They know that retention of 
their positions depends upon this support and not upon their ef- 
ficiency or devotion to duty. The morale of the service suffers 
because promotion is not open to faithful workers, competent men 
and women often are unwillmg^to enter the system, and the rapid 
turnover m personnel is inconsistent with good service. 

Restraints Upon Spoils 

In mitigation of tbs mdictment, however, it should be added 
that systems of appomtment without civil service examination are 
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not always permeated with the spoils idea. The state of Virgmia, 
with no civil service system for its employees, has nevertheless 
mamtamed an excellent tradition of stable and permanent ser- 
vice. Even where spoils predommate, some degree of restraint 
exists. No political party would be so lackmg m foresight as to 
remove all established employees at once and mstall a completely 
new set of officeholders at one stroke. Some employees must be 
retamed at least for a time sufficient to instruct the others, and 
they may then become established in the minds of their new su- 
periors as desirable. In addition, certam key positions calling 
for technical knowledge are recognized as such and the holders 
may serve unmolested through successive changes of admmistra- 
tion. 

A M.eans of Executive Control 

Destructive as the spoils system may be upon administrative 
efficiency, its most serious aspect is the control over the legisla- 
ture that It gives to the executive. 

Members of the legislature look to the executive, if he is 
a member of their own party, to appomt their constituents to 
administrative offices. The result is subservience to the execu- 
tive. The members of the legislature submit to executive dicta- 
tion m order to secure their share of the spoils. Some Presidents 
have been charged with usmg the threat of loss of patronage as a 
club to control Congressional action. 

The Keform M.ovement 

Nevertheless, the advantages of a strong merit system have 
long been recognized. The civil service reform movement began 
before the Civil War. In the middle of the century an attempt 
was made to establish some requirements for certain federal 
positions, but the examinations were not competitive and eventu- 
ally the plan was abandoned. In 1871 another attempt to set up 
requirements was made and a civil service commission headed by 
George William Curtis was established. Difficulties arose and 
this effiort also was abandoned. It was not until the i88o’s that 
the reform movement began to bear permanent fruit. The as- 
sassination of President Garfield by a disappointed office seeker 
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focused public attention upon the evil results of the spoils system 
and furnished an impetus to the movement. 

The Act of 1883 

In 1883 the state of New York adopted a civil service act, and 
in the same year Congress passed the Pendleton Act, which is 
sdll the basic law of the federal civil service system. This act 
established a Civil Service Commission, provided for the classifi- 
cation of certain employees in the Treasury and Post Office 
Departments to which vacancies were to be filled by examination, 
and, most important of all, gave power to the President to order 
classifications of other positions and place them under examina- 
tion. Under this broad power Presidents have, from time to 
time, brought new groups under the jurisdiction of the Civil Ser- 
vice Commission. 

Extensions of the Classified Service 

This power to order the classification of new groups and to 
brmg them withm the purview of the “merit system” has been 
the basis for most of the growth of the civil service. It is sub- 
ject to one defect. A President conceivably may appoint his own 
party adherents to positions in a group not within the classified 
service. Then, he may order a classification and place these 
positions under the jurisdiction of the Civil Service Commission, 
thus giving the protection of civil service status to his politcal 
appointees while future vacancies can be filled only by examina- 
tion. The process is known as “blanketing,” for it blankets these 
positions with a civil service status, presumably protectmg the 
incumbents from removal by later Presidents. However, it does 
not follow that Presidents have consciously abused the act m this 
way. 

Whatever may be the defects of the plan, great extensions of 
the merit system were made under this Presidential power, and 
gradually the civil service system developed. The morale of the 
bureaus in Washmgton improved correspondingly. The service 
attracted able men who often refused offers of higher pay with 
private concerns rather than part with the permanent tenure, the 
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prestige and the opportunities for the use of laboratories and rec- 
ords that Washington afforded. 

Recessions 

Until recently, recessions in the progress of the merit system in 
the federal government have been few. The first serious distur- 
bance to tenure occurred in the admmistration of President 
Harding, when, by Presidential order and without warning, a 
large group was discharged from the Bureau of Engraving and 
Printing. Later, this act of injustice was corrected so far as was 
possible by returnmg to their positions such as had survived the 
intervenmg period. 

In 1933, a change m administrations that was also a change in 
parties took place in the midst of a depression, and the pressure 
of party workers for oflEce was greater than usual. The first step 
was the wholesale discharge of workers on the grounds of 
economy. The weedmg-out process was systematic and ruthless. 
After a few weeks of “economy,” there was then ushered in the 
greatest period of governmental spending that the country has 
known. New bureaus came into being with such rapidity and so 
many changes of name, and consolidations, divisions, and altera-* 
tions took place so quickly, that ultimately there was issued an 
ofi&cial loose-leaf publication which could be kept up to date by 
insertmg the notices of changes as they appeared. 

Dunng the Hoover admmistration a number of emergency bu- 
reaus had been created and placed outside the classified civil 
service. These became precedents in the establishment of most 
of the new bureaus m this expansion of the Roosevelt admmis- 
tration. To these new bureaus there flocked the faithful adher- 
ents of the administration, the fnends of faithful adherents, and 
persons who could get “clearance” through their party machines. 
Lists were maintained of civil service employees who had lost 
their positions, but persons on these lists appear to have had lit- 
tle actual preference. The extent to which oflEces were treated 
as spoils varied with the department and bureau. Some, such 
as the Tennessee Valley Authority, although not under civil ser- 
vice, appear to have excluded pohtics quite thoroughly. In 
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general, however, an endorsement from the chairman of the local 
democratic committee “back home,” acceptance by a Senator 
from that state, and approval by the national patronage dis- 
pensers were a most desirable prelude to an application for office 
This, and the personal influences of a friend within the bureau, 
made a happy combination for the applicant. 

Their supposedly temporary nature was an excuse offered for 
removmg the new bureaus from civil service protection, although, 
as a matter of fact, a considerable number of them are likely to 
remain as permanent bureaus. It was also alleged that the ma- 
chinery of the Civil Service Commission would have been too 
slow m the emergency. However, no such difficulty was experi- 
enced even by President Wilson durmg the war period. On the 
whole, the morale of the federal services received a severe set- 
back. 

One of the most unfortunate occurrences during this period was 
the “unblanketing” of certain groups by Executive Order. 
These groups, one m the Bureau of Foreign and Domestic Com- 
merce, and one m the National Soldiers’ Home at Johnson City, 
Tennessee, had been brought within the classified service by Pres- 
ident Hoover. Presumably under the assumption that this had 
been an attempt to protect political appomtees. President Roose- 
velt withdrew the blanketing order, thereby leaving these positions 
open to patronage. The order applied even to civil service 
employees who had been promoted mto such positions in the 
usual order of procedure. Subsequently, the “unblanketmg” 
order was rescinded in its application to the Johnson City group, 
thus agam placmg under civil service any of the old employees 
who might be left. The Bureau of Foreign and Domestic Com- 
merce had been one m which Mr. Hoover as Secretary of Com- 
merce took much interest and his appointments of “commodity 
chiefs” and research workers appear to have been made with 
rather less than the usual political bias. The Roosevelt “un- 
blanketmg” orders constituted the greatest blow to the orderly 
development of the Civil Service that had occurred since the 
Hardmg discharges. 

Perhaps it was in anticipation of such retahatory measures 
that an executive order of July 6, 1936 (No. 7408) was issued 
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giving a “competitive civil service status” to persons (with cer- 
tam exceptions) whose positions should subsequently be placed 
in the competitive classified service, provided such persons should 
pass a noncompetitive test, secure a recommendation from their 
department heads, and meet certain formal requirements. Sub- 
sequently, in June, 1938, an executive order to become effective 
February i, 1939, provided for placing in the classified service 
all non-policy-forimng employees, unless specifically exempted by 
law or specially exempted. Incumbents of these positions were 
to be placed in the classified service provided they were recom- 
mended by their adimnistrative heads as havmg rendered satis- 
factory service for not less than six months and provided they 
passed a noncompetitive exammation. Persons who failed such 
examination might nevertheless be retained upon recommendation 
of their administrative heads. 

An act of Congress in this same month, June, 1938, provided 
that the position of postmaster m the first-, second-, and third-class 
post offices should be filled by promotion or by competitive ex- 
ammation, but authorized the incumbents to be made permanent 
by noncompetitive exammation. However, appointments are to 
be made by the President with the advice and consent of the Sen- 
ate. 


Ctvil Service Orgam^atton 

Civil service systems m the states vary greatly in plan of or- 
ganization. Neither is there any uniformity upon the kmds of 
positions to which they apply. A number of states have no civil 
service system either for state or local employees. A large group 
have no civil service system for employees of the central state 
government but have authorized city governments to adopt sys- 
tems of their own. In a considerable number of those states m 
which municipal systems are authorized, only a single city or a 
very few cities have availed themselves of the opportunity. Sev- 
eral plans are followed in respect to the relationship between 
state and local civil service systems. The state may have its 
own system and each city may be authorized to set up one that 
remains independent of the state plan. Other states maintain 
through the central civil service commission a degree of supervi- 
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sion over local coramissions, as, for instance, by making the regu- 
lations of local authonties subject to state approval or by 
conductmg all examinations through the central authorities. In 
others, a single agency is mamtamed, as in Massachusetts, where 
all cities are brought under jurisdiction of the central authonties 
and towns are permitted to come m under the system. Civil 
service systems are more often found m large cities than m state 
central governments. Even where they exist, however, they do 
not apply to all employees. A considerable number of offices, 
especially the more important ones, are often filled by election, 
while others are appomtive. Rural areas have been little touched 
by civil service reform. 

Distribution of Employees 

There are over 175,000 separate political jurisdictions in th i s 
cotmtry, including the federal government, the state governments, 
counties, cities, towns, school distncts, and other governmental 
areas. In these junsdictions there are probably between three 
and a quarter and three and a half million public employees, all 
told, constitutmg nearly one-tenth of the total number of gam- 
fuUy employed persons in the country. Their salaries and wages 
total around four and a half billion dollars a year, or over 
a tenth of the national income. Well over a third of our taxes 
go into the pay of public employees. Roughly, a third of these 
employees are engaged in education, and one fourth are in the 
federal service. 

Less than a third of the total number of public employees are 
appointed through civil service systems. However, over a third 
more are chosen under plans that employ at least minimum 
standards for appomtment. This group mcludes those engaged 
m education, most of whom must secure certificates by examina- 
tion before bemg appointed.^ In the assignment of schools 
among those who have certificates, however, politics, especially 
local politics, may play a part, particularly m rural areas. The 
army, navy, and marine corps are not recruited through the Civil 
Service Commission, but, nevertheless, appointees must pass cer- 
tain rigid examinations. 

^ See p. 732, 
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Even the remaining third are not all treated as spoils. It has 
been noted that sometimes custom has given rise to a concept of 
tenure, as m Virginia, ivhich mitigates the rigors of the spoils 
idea. The vast number of elective offices is likely to go with 
each election to the dommant local party, and from this pomt of 
view should be considered spoils. However, they are different 
from appointive offices m that the votmg public maintains con- 
trol and the dominant party does not necessarily secure every 
office. The idea of appointment through examination or through 
strict standards is strongest m the federal government, next in 
the cities, next in the central state governments, and weakest in 
the rural areas. 

Civil Service Commissions 

The typical civil service agency is a board, usually of three 
members. The federal Civil Service Commission consists of 
three members, of whom not over two are to be of the same po- 
litical party, chosen by the President and Senate for an mdeterm- 
mate term. While commissioners are not required to resign with 
each change of administration, usually at least one does resign 
soon after a new President comes into office, and the average 
length of service has been less than five years. State commis- 
sions usually are chosen by the governor and upper house, for 
overlappmg terms of three to six years. A bipartisan composi- 
tion IS commonly required. 

Examinations 

The chief function performed by civil service commissions has 
been in connection with the recruitment of personnel. This is 
carried out by ex amin ation, which may be written or “unassem- 
bled.” Written exammations are used for the great mass of 
clerical, typing, and stenographic positions. Higher positions 
involving research and administrative ability may be filled 
through “unassembled” examinations, which are based upon evi- 
dence of training and expenence and upon studies and publica- 
tions to the credit of the applicant. The greatest success has 
been attained in connection with the written examinations, where 
specific questions and problems can be presented and where 
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standards of grading are easily determined. Unassembled exam- 
inations mvolve wide differences in judgment upon the qualifica- 
tions of the applicant, and much less success is likely to be 
obtained in passing upon the personal qualifications that are so 
important m connection with the higher positions. 

There has been much criticism of written exammations in the 
past because of their tendency to test specific ability m relation 
to the particular position to be filled rather than to test general 
capacity. The highest ranking apphcant under this system may 
not be so well fitted for promotion to a higher type of position 
after entermg the service as would one lower on the list whose 
intellectual and educational qualities are higher. There has 
been a tendency in recent years to make use of certain types of 
tests developed by psychologists which are intended to measure 
intelligence rather than specific knowledge or skill. 

American civil service exammations are often compared with 
the British. The British exammations for the higher ranks of 
service are a test of the educational and cultural background of 
the applicant. They are not based upon the particular knowl- 
edge needed for any specific position, but are designed to aid in 
the selection of men of fine educational background. The 
British examinations, even for the lower positions, emphasize 
educational qualifications. The American examinations are of 
a “practical” or specific nature, directed toward ascertaining 
qualifications for a particular kind of position. The British type 
is designed for persons who prepare for the government service 
as for a profession of great dignity. Unfortunately, however, 
the British examinations for the highest positions are of such a 
nature as to exclude any persons who have not had the advan- 
tage of the trammg afforded by an aristocratic type of educational 
system which is found m that country. 

Apfointments 

The highest ranking applicant in American civil service sys- 
tems is not automatically appointed, either in the federal civil 
service or in the services of the states and cities. Usually the 
appointing oflEcer is permitted a choice of the highest three, and 
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even then may, with permission of the commission, reject these 
and request other names. The plan of giving a choice to the 
appomtmg officers has been followed m part because it has ap- 
peared best to leave somethmg to the judgment of administrative 
chiefs. It can also be traced to constitutional provisions which 
are mterpreted by the courts to make it impossible to take away 
all discretion from appomtmg officers. A choice among three 
names still leaves a discretion to such officers A probationary 
period of six months is customary before the appomtment is 
made permanent. 

It IS customary to give a preference to war veterans in the prep- 
ation of civil service lists. This may take the form of requirmg 
the veterans merely to make the passing grade in order to 
be listed ahead of all others, or it may simply grant a certain 
number of points which are added to a veteran’s percentage grade. 
Disabled veterans sometimes enjoy a preferred status and even 
widows of veterans may receive special treatment. 

In the federal service there is another rule that disturbs the 
ordinary process of appointment. It requires that appomtments 
be apportioned as nearly as practicable among the states and ter- 
ritories according to population. This rule is a vestige of the 
old spoils idea, under which appointments were looked upon as 
favors to be distributed rather than as services to be undertaken 
by the best qualified person. 

After appomtment, civil service employees usually are re- 
stricted in their political activities. They are not denied 
the suffrage, but may be prohibited from serving on party com- 
mittees, soliciting funds, or making political speeches. In 
Wisconsin, all political activity during working hours, and ex- 
cessive activity at other times sufficient to injure the quality of 
their work, is prohibited. 

Objections to Civil Service 

Criticism of the civil service system is not wanting. Charges 
to the effect that it establishes a bureaucracy which loses the 
human touch and becomes autocratic in dealing with the public 
have httle merit. Even though such tendencies appear, a trained 
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personnel under modern conditions is so essential that the solu- 
tion would seem to be the maintenance of a proper attitude 
among public servants by methods other than the sacrifice of the 
merit pnnciple. Politicians often say that they could name bet- 
ter appointees than those chosen by commissions. Even though 
this were true, it by no means follows that they would. Personal 
and political considerations would outweigh merit, although of 
course it is true that able men often are chosen for office 
by politicians. No doubt they prefer to name able men rather 
than poor ones. From the point of view of the politicians them- 
selves, It has been said that the man who makes the appointment 
gains one lukewarm friend and many active enemies. This prob- 
ably has some truth in it, but it must be admitted that 
the practical politicians, who ought to know the effects, seem to 
prefer the system of patronage 

Personnel Admimstrauon 

In recent years the concept of the duties of civil service com- 
missions has broadened greatly. Their functions are not regarded 
as relatmg only to appointments. Instead, they are acquirmg 
broad powers m the admimstration of personnel. 

Promottons 

One problem which civil service commissions are called upon 
to consider is the working out of plans upon which promotions 
may be based. Three methods of determinmg promotions have 
been used. The first is the simple judgment of the superior of- 
ficer. Unfortunately, this may be based upon impressions which 
the superior himself has not weighed. In an effort to secure a 
more careful and objective analysis of subordinates, the second 
plan, based on an efficiency rating was devised. Upon a sheet 
designed for the purpose the superior gives a numerical or other 
rating upon each of certain qualities and characteristics, such as 
quantity of work completed, quality of work, ability to cooperate 
with others, punctuality, and the like. These qualities then are 
given a numerical rating, combmed perhaps with points for se- 
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niority, and a total arrived at, which becomes the basis for promo- 
tion, demotion, or removal These ratmgs serve a useful purpose 
in encouraging analysis of subordinates before promotions are 
made, but numerical ratings have a deceptive quality, so that 
superior oflEcers may see a difference of a few points between two 
employees and come to think of one as just that much better than 
the other, whereas such ratings can have only an approximate 
value at the best and m general are useful only in encouraging 
care and analysis in making promotions. A likely effect is that 
grading oflEcers will adjust their ratings to fit their preconceived 
idea of the relative merits of the subordmates. Service ratings 
have lost considerably in public confidence since their mception. 

A final method of effecting promotion is by examination. Un- 
fortunately, examinations are likely to be tests of factual knowl- 
edge. The young man just out of school or college may have a 
much better chance of passing with a high grade than the ablest 
of experienced employees who has left his schooldays behmd him 
years before. In the federal service. President Roosevelt’s order 
of June, 1938, envisaged a system of credit m promotions for 
work taken m colleges and universities. 

Kemovals 

In general, the appomtmg officer has the power to remove, but 
the laws have placed restrictions upon this power Dismissals 
from the service may be limited to specified causes, such as incom- 
petence, dishonesty, and so forth, or there may merely be provi- 
sion that the charges be stated in writing. Some jurisdictions 
require that a hearing be granted the dismissed employee. When 
this hearing is before the official who ordered the dismissal, it 
IS not likely to lead to a reversal. When it must be before the 
civil service commission or a personnel board, reversal is more 
likely, but the actual effect is to render the oflEcial cautious, so 
that removals normally take place only when there is good cause. 
In Massachusetts, removals may be appealed from the officer con- 
cerned to the courts, but this procedure is so cumbersome that 
dismissals are almost impossible. 
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Classificatzon 

The determination of the salaries for the various positions in 
the civil service cannot be put upon a solid basis until the posi- 
tions have been classified, so that those of the same nature and 
callmg for the same capacities are in the same class. To do this, 
each position must be studied and analyzed. Each class of posi- 
tion IS given a maximum and a minimum salary, and the employee 
who enters at the minimum may rise through longevity and good 
service to the top of that grade. His next promotion must come 
through transfer to another position in a higher class. This is 
the system followed in the federal service. 

Retirement 

Another problem m connection with civil service personnel is 
the establishment of retirement systems. Such systems are 
needed to care for superannuated employees as well as to im- 
prove the quality of the work of the government bureaus by 
removing men who are unable to carry on their duties because 
of age. In the cities, retirement systems for police and firemen 
are found almost everywhere and retirement systems for teachers 
are becoming the rule. The federal government has a retirement 
plan for employees, as have a number of states. Usually these 
are “contributory” systems m which a percentage is deducted 
from the salary of the employee which goes into the retirement 
fund, and to this the state adds a sum. A few states have a 
noncontributory system, m which the state furnishes the whole 
amount. 

The federal government has a contributory system, three and 
one-half per cent bemg deducted from the basic pay of the em- 
ployee each payday. The retirement age is seventy for the larg- 
est group of employees, sixty-five for certam others such as letter 
carriers, and sixty-two for those m certam more arduous forms of 
employment. The minimum annuity of an employee with thirty 
years of service, in five consecutive years of which he received 
at least $i, 6 oo a year, is $1,200. Fewer years of service or a 
smaller salary brings a smaller annuity. Larger salanes permit 
larger annuities. There is special provision for persons involun- 
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tanly separated from the service at ages earlier than the normal 
age for retirement Retirement systems are not usually admims- 
tered by the civil service commission, although the commission 
is likely to be consulted upon proposed plans. 

Orgam%auon of Commissions 

These functions of civil service commissions have gone so far 
beyond the original concept that a tendency toward a separation 
of duties has taken place. The commission remains as a body 
for the making of rules and the final decision upon cases and 
problems, but one of the members may then take over the ad- 
mmistrative work of actually conducting examinations, carrymg 
out classifications, and the like. In other jurisdictions the com- 
nussion relies upon an official not of its own membership to take 
over the administrative duties. Maryland enjoys the unique 
distmction of a one-man civil service commission who is also the 
adrmnistrative head. The effect has been in fact to set up a civil 
service bureau headed by an administrative officer, in place of the 
older idea of a commission. 

Keport of the Presidenfs Committee 

In this connection, the President’s Committee on Admmistra- 
tive Management in 1937 reported in favor of abolishmg the 
federal Civil Service Commission and settmg up in its place a 
civil service admimstrator, assisted by a nonsalaried lay board of 
seven. The latter would serve as a watchdog of the merit sys- 
tem, giving advice, conducting investigations, and making reports, 
but apparently havmg no actual powers except to appomt a spec- 
ial board which will conduct examinations of candidates for the 
office of civil service admmistrator when a vacancy occurs; this 
board will certify to the President three names from which the 
office might be filled. The administrator would have all the 
duties of the present commission and apparently in addition would 
have powers of control over employees in the government bureaus. 

The plan of the President’s committee appears to center around 
the idea that a Civil Service Commission should not limit 
its work to such functions as selecting personnel, carrymg out 
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reclassifications of positions and similar functions, but should 
acquire certam positive powers of control m relation to personnel, 
carrying on “in-service” traming, effectuig transfers from one 
department to another, and becoming a central body for the con- 
trol of personnel. In performmg these functions it would act 
imder the direction of the President, who would thus, according 
to what appears to be the theory of the report, assume his proper 
position as the head of the admmistration. 

The value of some phases of the plan is subject to question. 
In the past. Congress has been more closely associated with the 
departments as a directing force than has the President. It has 
carried out this function through its power of legislation and 
through the control exercised through its power of appropriation. 
The Civil Service Commission has not been an agency of the 
President, but a body to enforce the law of Congress. A plan 
to subordinate the Commission to the President would bring 
about a new relationship, and it is doubtful whether Presidential 
control of the kind that evidendy is contemplated is consistent 
with Congressional authonty. Smce our President serves for a 
fixed term, and not at the will of the legislature as in cabinet- 
governed countries, it is doubtful whether Congress should sur- 
render Its power of control to him. 

Another objection lies m the fact that there would be grave 
danger of losmg the mdependence from politics that the Commis- 
sion has enjoyed in the past. Subordination to the President 
would open the civil service authorities to the danger of pressure 
from him and would tend toward fluctuations of policy with each 
administration. It may even be questioned whether mdividual 
politicians might not more easily influence a single civil service 
administrator than they would a commission of three. 

A still further objection lies in the question whether a central 
agency could properly exercise positive powers of control. It 
would seem that such powers are best exercised by the adminis- 
trative officer, who knows both the individual employee and the 
job to be done. In a small system employmg a few hundred or 
a few thousand persons, a single central oflEce might have this 
knowledge, but in the federal government, employing over 800,- 
000 persons, of whom only a small part are in Washington, while 
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the great bulk are scattered over the whole country and to some 
extent over the whole world, no central agency could have the 
necessary knowledge. 

However, there is no question that positive personnel work is 
needed in the federal service and in the services of the states. 
There has always been some such work, there has been much 
improvement m the past, and there is more improvement to be 
made. 

The Federal Council of Personnel Administration 

Begmning in 1931 the federal Civil Service Commission had 
the assistance of an advisory body, set up originally by President 
Hoover and known as the Federal Council of Personnel Admin- 
istration. It included the heads of departments, the president 
of the Civil Service Commission, the director of the Bureau of 
the Budget, the chairman of the Interstate Commerce Commis- 
sion, and the Administrator of Veterans’ Affairs. Its function 
was to brmg together the common personnel problems of the 
various scattered bureaus, conduct investigations into proposed 
solutions, make recommendations to the Civil Service Commis- 
sion, and take steps toward a common solution of administrative 
problems over which the Commission does not have jurisdiction. 
Thus, it had some of the aspects of a lay advisory board, but it 
might also carry out plans of an admmistrative nature whenever 
the members were in agreement upon a common policy. An ex- 
ample of effective work by this body was its cooperation with the 
Civil Service Commission in putting into effect a new system of 
efficiency ratings for federal employees. President Roosevelt’s 
order of June, 1938, substituted a Council of Personnel Admin- 
istration, with similar functions, to include the directors of 
personnel in the various departments and independent establish- 
ments, and certain other persons. 

Extension to the Upper Grades 

Probably the one thing that would accomplish most toward the 
fulfillment of a well-developed civil service system in this country 
would be its extension into the upper grades of the service so as 
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to include all officials except those whose duties are of a political 
or non-pohcy-forming nature. No civil service system is safe 
until the upper grades are filled by men who are m sympathy 
with its prmciples. In Great Britam, a permanent civil service 
system functions through all changes of ministries. It includes 
all but the members of the mmistry. Thus, the British draw a 
distinct line between the political officers, the ministry, and the 
permanent technical administrative service which furnishes im- 
partial advice to all ministries of whatever party and carries out 
their policies faithfully. Such a system offers an honorable 
career to a young man. It attracts the best of minds, which in 
this country are likely to be diverted into other professions, and 
by drawing into the service a body of able and intelligent admin- 
istrators lends stability to government throughout the confusion 
of political mutations and upheavals. The tendency of the Brit- 
ish system to draw its higher personnel from a limited social class 
is not a desirable feature to be transplanted to this country. Its 
clear separation, however, between the political and the adminis- 
trative functions is worthy of most careful consideration. 
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CHAPTER XXV 

Government By Minorities 

JS/LinonUes tn the Governmental Structure 

Even the most superfiaal survey of the national and state gov- 
ernments will show that the majority does not always rule. The 
very structure of these governments in many respects violates 
the principle of majority control. 

The equal representation of the states in the federal Senate 
without regard to population is an obvious example. The elec- 
tion of the President by electors of whom there is one for each 
Senator, in addition to those based on the number of Represen- 
tatives, involves an extension of this prmciple. More important 
than this, a mere plurality carries the entire electoral vote of a 
state, with the result that there are large unrepresented groups 
m many states. “Minority Presidents” may result.^ 

The state legislatures, especially in New England, sometimes 
are based upon plans of representation that discriminate against 
certam areas.^ 

It is evident that our federal Constitution and state constitu- 
tions have not followed strictly, even m form, the theory of 
equality of representation on the basis of population. As these 
constitutions function, minority control appears in other respects. 
The party system in legislative bodies may be organized around 
the caucus, and this may lead to a form of minority control.® In 
this instance, the minority rules in fact, although the majority 
possesses an ultimate or potential power. 

While these forms of mmority rule sometimes have come under 
criticism, they do not constitute the most serious departure from 
the democratic principle. The equal representation of the states 

^ See p 140. 

^See p 324. 

®See pp 1 13, 123, 443* 
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m the Senate is the result of historical conditions. It may even 
be argued that the representation of areas without regard to pop- 
ulation has some justification where there is need to protect 
sparsely populated states from dommation by other regions of 
dense population. “Mmority Presidents” result in large part 
from the accidental distribution of the membership of parties, 
and it cannot be said that any one group in the population is the 
permanent beneficiary of the system. The binding caucus may 
lead to minority rule, but it is only the acquiescence of a major- 
ity that makes the caucus system possible. All of these may be 
instances of violation of the prmciple that the smaller number 
should not prevail over the larger, but they do not represent mi- 
nonty rule m its most dangerous manifestation. 

The Pressure Group 

Minority government as it occurs in this country in its most 
objectionable form is not the result of any provision of constitu- 
tion or law or even of party rule. It operates under the forms 
of majonty control and uses the majority principle to its own 
ends. 

A not inconsiderable part of our legislation is the result 
of pressure from active and aggressive minorities. A group of 
voters desires to brmg about or prevent the passage of an act. 
It is legislation that aifects that particular group. Its members 
have a private interest m its enactment. To them it looms up 
large in importance and outweighs all other proposed legislation. 
They are likely to place the success or failure of that law above 
all other considerations. They will think in terms of that law 
and not with a view to the welfare of the country as a whole. 
Their votes and influence m the next elections will be cast with 
that law, and that law alone, in mind. Congressmen know that 
their own election may depend upon the attitude of this group 
and a number of similar groups. 

Upon the legislation supported by these organized groups the 
general public is comparatively apathetic. The average individ- 
ual has no opinion upon its value. He may not even know that 
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It IS under consideration. If he does, he is conscious of his own 
lack of information upon its merits and does not feel competent 
to decide upon its worth. He assumes that the elected repre- 
sentatives of the people will analyze its provisions and be gov- 
erned by Its value to the public as a whole. In any case, his 
own interests are only remotely affected. 

The UnorgamT^d Pubkc 

The general public, therefore, is unorganized and apathetic, 
while the organized minority is vitally interested. Even though 
the minority is a small one, apparently hopelessly outnumbered, 
nevertheless it may have its way, for members of the legislature 
know that their votes will be dependent upon the one issue, 
while the general public will soon forget its disappointment. 
Legislators know that with the general public it will be easy to 
evade responsibility. “Everybody sees but few understand,” 
said Machiavelli in the sixteenth century, and while conditions 
have changed, men are much the same as they were when the 
Italian philosopher thus summed up his opmion of what is now 
the electorate. 


The Tepresentatzves of the People 

The elected representatives of the people should be the bul- 
wark of the public against the selfish interests of nunorities. The 
actions of a legislator, however, are governed by many mfluences 
and one of the most potent of these is a desire for re-election. 
He knows that the organized groups may determme his own 
political fate, and in surrendermg to their dictation he may have 
recourse to the consoling philosophy that if he does not meet 
their demands his successor wdl. 

Moreover, the legislator cannot be completely informed upon 
all proposed legislation. However conscientiously he endeavors 
to inform himself upon a measure, he is to a very considerable 
extent dependent upon information furmshed by others. He is 
bombarded with arguments from the organized minority, while 
the general pubhc ordmarily is inarticulate. There is seldom a 
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cause so entirely devoid of merit that a plausible argument can- 
not be built up in its favor, especially ivhen no case for the op- 
position IS presented. 


An Example 

A tariff bill is in process of passage m the national Congress. 
It IS a long and involved measure. The ultimate effects of its 
levies are difficult to determine. No member of Congress can 
know all the results that may flow from each rate Persons with 
a direct interest in the bill will certainly present their case. An 
industry that will profit from an increased rate upon a foreign 
commodity can be depended upon to present its side of the ques- 
tion. But the general public has no special representatives to 
present its case. When another industry or group has interests 
that conflict with those of the first, of course it will supply active 
opposition, but the public is not adequately protected when it 
must rely upon the hope that one selfish interest will neutralize 
another. Too often the two conflicting mterests will reach a 
compromise m which the public loses m two ways instead of one. 

The Old Lobby 

The obvious advantages that result from organization have led 
to the formation of numerous permanent bodies which have for 
one of their principal purposes the influencmg of legislatures and 
the formation of public opmion upon measures of interest to 
themselves. Trade associations, farmers, veterans, and busmess 
groups are active in legislative matters. In several instances, the 
power of the veterans and farmers has been exercised recently in 
dramatic fashion, but other pressure groups have not been less 
alert to their own interests. 

The activity of special groups in advancmg or opposing meas- 
ures of interest to themselves is known as the lobby. The lobby- 
ing methods of the past were crude and probably much less ef- 
fective than those of the present time. The old lobby m its 
most objectionable form consisted of bribery of one kind or an- 
other. In any case, the legislator was approached privately. In 
his office or hotel room he was made to see the light. No doubt 
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some of the old lobbying methods are still in use, but outright 
bribery probably is extremely rare. 

T/?e Social Lobby 

A phase of the personal form of bringing legislators to the 
right way of thinkmg is the social lobby. Election to the Brit- 
ish Parhament carries with it admission to the most exclusive 
London society, and it has been noted that under the influence of 
the cream of British wealth, culture, and conservatism even the 
most radical of labor members often have acquired subdued ideas 
concerning the need for a changed economic structure. In the 
United States, election to Congress does not in itself bring the 
member into “society.” Most members of Congress and of state 
legislatures are men of simple tastes and are not greatly actuated 
by social ambition. They have no desire to break into any ex- 
clusive group Furthermore, the election chances of a member 
may be seriously jeopardized if his opponent can report that he 
has been m the habit of movmg m social circles where only a 
long-tailed coat may be worn. However, the members have 
wives and daughters, and soon may find themselves on the 
frmges at least of Washington society. It is suspected that un- 
der the mellowing influence of good food and charming company 
the rough edges are taken off some of the most radical plans. 

The New Lobby 

However, the modern lobby has gone beyond such diffuse tac- 
tics, It is organized, vociferous, and msistent, and operates 
openly and in full daylight. It may even, with some justifica- 
tion, resent the term “lobby.” The Chamber of Commerce of 
the United States occupies a marble buildmg facing the White 
House across Lafayette Square. Its member organizations are 
spread out m cities and towns over the entire country. These 
local organizations consist of business men who presumably are 
active and mfluential in their communities. If an important 
matter of mterest to business men is up for consideration in Con- 
gress, the Chamber may conduct a poll to determme the opinion 
of its membership. The results of this poll may be distributed 
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to the members of Congress. If it is evident that the great mass 
of busmess men of the country are opposed to a measure, the 
party in power will pause before running counter to their vote 
and influence. Moreover, even though a Congressman is indiffer- 
ent to the opmion of business men in general, he is acutely alive 
to the opinion of those in his home district. When the Chamber 
of Commerce m his home town has expressed itself, he cannot 
afford to be indifferent. This form of lobby has none of the ob- 
jectionable features of the old type with its secrecy and sinister 
methods. It operates in the open. However, it is none the less 
potent. It represents the opmion of its member organizations. 
A vote having determined the position of its membership, it ac- 
tively supports that position m Congress and with the public. 

The Chamber of Commerce of the United States is only one of 
the organizations of busmess men that are represented m Wash- 
mgton. There are many trade associations with offices in the 
capital, and each of these may be depended upon to support the 
mterests of its members. It is not to be inferred that such or- 
ganizations exist for lobbymg purposes alone. Some carry on 
important research work for their members. However, when 
legislation affecting its membership is brought up in Congress, the 
organization may be depended upon to represent the group inter- 
ests. Its representatives will appear before committees, favor- 
able facts and figures will be made available, and even the news- 
papers may be resorted to m presenting the case. In addition to 
these organizations, there are mdividual busmesses that can af- 
ford staffs of their own for legislative purposes. 

The JtisuficaHon for the Lobby 

Lobbymg of this nature is not necessarily bad. Congress or a 
state legislature should always have before it the arguments of 
any industry or other group that would be affected by its laws. 
Intelligent legislation cannot be enacted in the dark. Moreover, 
no one can find fault with any group for organizmg either to pro- 
tect its interests from adverse legislation or to secure the passage 
of needed laws. It is essential to democratic government that 
the individual be permitted to present his case before the legisla- 
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tive body. No interested group, whether in the minority or not, 
should be denied an opportunity to present its case Democratic 
government exists not merely to express the will of the majonty, 
but has as an important function the protection of minorities. 

The Need for a Presentation of Both Sides 

The weak pomt m the system comes from the fact that upon 
matters that have no great dramatic appeal, only one side is 
likely to be adequately represented. Only those who will profit 
or lose directly by the proposed legislation will be sufficiently in- 
terested to present their case. They are the only ones who are 
likely to organize for that purpose. Every individual or group 
that will receive funds or special advantages from a proposed act 
has a direct and tangible interest m the matter. The legislature 
certainly will be presented with the case for that group. 

On the other hand, the average citizen will lose so little from 
any single appropriation or will be affected so mdirectly by ques- 
tionable legislation that he is not vitally mterested. He will not 
band with others to bring about the proper presentation of the 
case for the public. The public, unrepresented by counsel, is at 
a disadvantage against the arguments of counsel for the special 
interests. 


Pressure 

Organized minorities do not stop with the mere presentation of 
arguments. Their chief reliance is upon pressure brought to 
bear upon the legislators. Members of the organization are 
urged to write to their representatives in the legislature advocat- 
ing the passage or rejection of legislation. As a result, the repre- 
sentatives find their mailbags crammed with letters. Hundreds 
of telegrams are received. It is hoped that this will create the 
impression that there is a rismg tide of public opmion of which 
the legislature should take notice. Expenenced members learn 
to recognize such communications. They are likely to be ex- 
pressed in identical language or show other characteristics of syn- 
thetic spontaneity. As true expressions of public opinion their 
value IS discounted. 
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Pressure upon an individual member may vary, being depend- 
ent upon his background and the conditions m his district. A 
woman’s organization is credited with havmg originated a card 
catalogue of the members of Congress, giving intimate details of 
the tastes and habits of each member, m addition to information 
upon his political record. 

Lobbying is not limited to the abstract presentation of argu- 
ments. Where personalities count for so much and where the 
stakes are so high, some organizations will go beyond the bounds 
of propriety to attain their ends. It speaks well for the integrity 
of elected representatives of the people that capable observers 
believe that instances of corruption are rare. 

The real danger m the lobby lies around the one most vulner- 
able spot in the make-up of the legislator — ^the desire for re-elec- 
tion. He knows that his continuance in pubHc service may de- 
pend upon the support of these minorities and he surrenders to 
necessity. His conscience is salved by the realization that if he 
should refuse to cooperate, an unscrupulous opponent at the polls 
IS likely to come forward and gather to himself the influence of 
these groups. 

Regulation 

Some states have attempted to regulate the activities of lobby- 
ists by requiring by law the registration of the paid legislative 
agents of corporations and other organizations. Sometimes the 
rules of the houses bar these agents from entermg the legislative 
chambers. However, such laws are not effective in preven tin g 
lobbying. The paid lobbyist does not need personally to ap- 
proach members of the legislature. It may be much more effec- 
tive to do this through one of the member’s constituents. No 
member can refuse to listen to the pleas of voters from his dis- 
trict. Furthermore, the lobbyist may be m the right. The in- 
dustry he represents may actually be endangered by pendmg 
bills or in need of new legislation. Members who have no op- 
portunity to extract needed information m committee must se- 
cure It in other ways. As representatives of the people, they 
must keep in touch with public opinion and this they must dis- 
cover as they may. 
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The British Plan 

The British are not troubled seriously with the lobby for the 
reason that public bills originate with the ministry, which con- 
sists of party leaders responsible to their party and ultimately 
to the whole country. The success of the ministry will be meas- 
ured by the benefits accrumg to the country as a whole. The 
mdividual member is unable to alter the course of legislation. 
So long as the lower house supports the measures of the ministry, 
the individual member has little mfluence upon legislation. The 
one great question for him to determine is whether he will sup- 
port the ministry. When the House decides otherwise, there 
must be either a new ministry or a new House. As a result, the 
British do not have that form of minority control that arises from 
the fear of individual members that their vote upon issues of lo- 
cal mterest will lead to defeat in their districts. The British do 
have the problem of large national groups, such as labor, which 
may demand as the price of support, a dole or other measure par- 
ticularly of interest to themselves. However, the questions in 
which such groups are interested are national in scope and there- 
fore the attention of the country can be centered upon them. 
Moreover, their demands must be presented to the country as de- 
mands upon the party in power, or in the form of the objectives 
of a national political party. Their ends cannot be achieved by 
the exercise of secret influences upon mdividual members of 
Parliament. 

The Need of Kesponstble AuthonUes 

Solution of the problem in this country may he in brmging 
about a concentration of power such as has taken place in Great 
Britain However, this power cannot well be placed in the 
hands of the executive, smce here the President or the governor 
of a state cannot be controlled by Congress or the state legisla- 
ture. The legislative branch cannot properly delegate such pow- 
ers to the executive. It may be, however, that somethmg can be 
done to strengthen the hands of the legislative leadership upon 
public bills so as to give it a greater directive power. It is not 
entirely certain that the revolution of 1909-1911 in the House 

^See p 92 
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of Representatives has been salutary. A responsible' Speaker, 
with strong party control, owing a responsibility to the country 
as a whole, provides a system better suited to withstand the shock 
of min ority onslaughts than does a more diffuse control which is 
not so clearly responsible. 

BnUsh Pnvate Bills 

A considerable part of the lobbying m America occurs in con- 
nection with private bills The British escape this type of lobby 
by providing a special process for private bills which gives them 
a form of judicial consideration. No member is dependent for 
re-election upon success in securing the enactment of private bills 
for his constituents. It should be added that the term “private 
bill” as used in Great Britain covers a wider range of measures 
than it does m the Umted States. In Contmental countries the 
field of private legislation is narrowed through the fact that ad- 
ministrative departments have jurisdiction over many matters 
that with us must become the subject of special legislation. To 
some extent, the British also have delegated power to government 
departments.® 

Judicial Bodies as a Bemedy 

Upon some matters that normally would be the subject of lob- 
bying Congress has taken steps that resemble somewhat the Brit- 
ish and somewhat the Contmental plans. The United States 
Court of Claims was set up to handle certam classes of claims 
that previously could be settled only by action of Congress. 
These claims are heard and settled judicially by the Court. It is 
true that Congress must provide the money for their settlement, 
but this IS a matter of form. In addition, such bodies as the In- 
terstate Commerce Commission and the Federal Trade Commis- 
sion treat by judicial process other matters that otherwise would 
almost certainly be the subject of lobbying tactics. 

The activity of pressure groups operating upon legislatures is 
one of the most serious menaces to democratic government. It 
is a contradiction of democracy. However, much of its danger 


®See p. 672. 
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might be removed by a return to responsible party government 
and by improved methods for the consideration of minor legisla- 
tion and technical problems. 

Lobby tng Before Adtmmstrative Bodies 

In recent years there has developed a form of admimstrative 
lobby which has come about through the grantmg of lump sums 
by Congress to the President for expenditure within the states. 
Cities and states desirmg to share in these funds have been com- 
pelled to go to the administrative agencies havmg the power to 
disburse them. The result has been a new manifestation of the 
lobby, with the sending of agents from these political bodies to 
Washmgton for the purpose of presenting petitions for funds. 
These agents are nothmg less than lobbyists for the bodies they 
represent. 

Lobbying by the Administration 

Another recent and curious form of the lobby has been the ac- 
tivities of the Admimstration in pushmg its legislation through 
Congress. It has even gone to the point of sending an agent to 
Capitol Hill for that purpose. He is not called that officially, of 
course, but is recognized as such unofficially. He is, in effect, a 
lobbyist for the Admmistration. 

Public Opinion 

It is evident that lobbyists do not confine their activities to di- 
rect relations with members of legislative bodies. They know 
that in modern governments, back of the legislatures and even 
back of the political parties, there is an undefined force known as 
pubhc opinion, which may be an even more powerful factor in 
determining the course of legislation. 

It may be that the term “public opinion” is a misnomer. If it 
means the aggregate opinion of all persons in the community 
upon a particular measure, we must exclude a large part of the 
people, for upon any particular measure it is likely that the great 
mass of the people have no opinion at all. Walter Lippman, in 
The Phantom Public, has pointed out that this public is con- 
stantly shifting — a phantom. 



506 


GOVERNMENT BY MINORITIES 


Moreover, those who have any opinion may have strong con- 
victions or they may have only the slightest mclmation m one 
direction or another. The decision may have been reached after 
the most intimate study, or it may have resulted from a smgle 
phase of the evidence as it happened to strike some personal prej- 
udice or foible. More than this, it may be active and vocifer- 
ous, evidencmg itself m letters to the editor or to a member of 
Congress, or it may be entirely unexpressed. 

Just what constitutes “public opinion” upon any matter is most 
difiEcult to determine. It may mean different things to different 
men. To the politician the measure is the number of votes it 
will influence. To another it may mean only informed or intelli- 
gent opinion. Ordinarily, public opinion is assumed to be synony- 
mous with newspaper opinion. If the great mass of newspapers 
are united upon a matter, it is assumed that the people as a 
whole have this same opmion. This may largely be true. The 
newspapers not only reflect public opinion but also create it. 
Probably upon any matter about which the public is apathetic 
the newspapers wiU formulate national opinion. However, if the 
people are already aroused upon an issue or if their private in- 
terests are involved, the newspapers may not control their opin- 
ions. In the national election of 1936, the great mass of news- 
papers were critical of Mr. Roosevelt, who nevertheless was 
elected by a large popular majority. 

The Discovery of Public Opinion 

Numerous devices for discovermg public opinion have come 
into bemg. One is the poll, such as that conducted before Presi- 
dential elections by the Literary Digest. Highly successful for a 
number of elections in predicting the results, it failed in 1936. 
It is possible that this poll, adjusted to the electorate in nor ma l 
elections, was unsuccessful m this election because it did not 
reach classes that ordinarily have no incentive to vote. It was 
taken on the wrong side of the railroad tracks. Other polls, us- 
ing smaller numbers of voters, but followmg different methods of 
distribution, are being experimented with. In some mstances 
these are used to determme the opinions of voters upon smgle is- 
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sues, not merely upon candidates. Obviously, polls upon smgle 
issues, if successfully carried out, would be more indicative of 
public opinion than polls upon candidates. Even an election is 
not a good means of discovering opinions upon issues, for after a 
candidate has been elected even by a large majority, we do not 
know whether this came about because of his opmions upon so- 
cial reform, or because he is a good fellow, or because he has ad- 
vocated lower taxes. He has received a general endorsement, 
but we know little of a specific nature concerning the opinions of 
the voters upon the public questions discussed in the election. 

In all probability, the great pohtical machines have the most 
effective means of followmg the currents of public opinion. 
With workers stationed in each precinct who know the personal 
inclinations of each voter, the central offices of the party may re- 
ceive reports from every locality not only upon the present opin- 
ions of the electorate but upon tendencies in opmion and upon 
the degree of emotion involved m the voters’ reactions to public 
questions. The predictions of the chairman of the Democratic 
National Committee in 1936, with one of the most widespread 
political machines the country has known, were accurate to a 
surprismg degree, and while some of this accuracy may have 
been the result of chance, it is more likely that it was built in 
large part upon accurate information not possessed by those in 
charge of the numerous polls which were being conducted at the 
time. 

Politicians are known to pay considerable attention to their in- 
coming mail for indications of changes in opinion. This, how- 
ever, IS most useful when the letters are spontaneous expressions 
of opmion. If they are the result of the activity of organiza- 
tions, they have much less value. 

It is evident that public opinion is elusive both in definition 
and discovery. It is constantly changing, the “public” is con- 
stantly shiftmg, and our means of discovering its nature have not 
been developed to any dependable degree. 

The Creation of Opinion 

Much more effective are the means of creatmg public opinion. 
The World War made clear the way in which whole peoples 
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could be mobilized into united thought as m united action. The 
propaganda agent of wartime became the publicity agent in time 
of peace. Movie stars, circuses, manufacturing concerns, and 
universities, knowing the advantages of notoriety or good will, 
employed publicity agents under various titles. Even govern- 
ment departments and bureaus have set up publicity organiza- 
tions, so that we have the strange spectacle of a government bu- 
reau striving to secure the good will of its "'public” m order that 
it may go to another agency of government, the legislature, with 
demands for appropriations which will be used m part to employ 
publicity officers. The amount of propaganda work of some of 
the new bureaus is astounding. Through this activity they 
mamtain their own existence or secure support in their plans for 
expansion. Thus, the force of public opmion receives its final 
recogmtion when government itself is concerned not merely with 
translating public opmion mto law, but with creatmg a public 
opinion concernmg itself. This may be called the latest of all 
governmental activities. It is becoming one of the most perva- 
sive and may become one of the most dangerous. It is not with- 
out significance that modern dictatorships, such as those in Rus- 
sia, Italy and Germany, place much reliance upon propaganda as 
a means of mamtaming their position and authority. 
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Part V 

GOVERNMENT AND THE INDIVIDUAL 




CHAPTER XXVI 

Individual Rights 

Both the federal and state governments in the United States 
are limited by specific provisions m the federal and state consti- 
tutions in their povs^ers of control over individuals. Before re- 
viewing the activities of these governments in relation to the 
problems of the present day, it is necessary to understand the 
limitations upon their powers, for the rights of mdividuals must 
be preserved even though legislatures or officers violating them 
profess to be acting for the general welfare These limitations 
in most part are contamed in “bills of rights” m the constitu- 
tions. While they are not uniform, they are quite similar in na- 
ture and resemble closely the correspondmg provisions in the 
federal Constitution. 

'"Substantive" and "Procedural" Guarantees 

The first ten amendments to the federal Constitution usually 
are referred to as the Bill of Rights. They were added to the 
original document upon the insistence of those who feared that 
the new government that was bemg created would encroach upon 
the liberties of mdividuals. The Bill of Rights is commonly 
said to contam “substantive” guarantees, such as the right to 
freedom of speech and freedom of religion, and “procedural” 
guarantees, such as the right to jury trial in certain cases. The 
distmction between “substantive” and “procedural” rights, how- 
ever, is rather superficial. Some “procedural” rights, such as 
the right to “due process of law,” have been elevated by the 
courts into a protection that cannot be abridged by any process, 
thus giving them a “substantive” character. 

The States Not Affected 

The Bill of Rights does not affect the powers of the states. 
It origmated in a fear of the new central government and its lim- 

m 
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itations concern that government alone. The provisions in the 
First Amendment concerning freedom of religion, for instance, do 
not prevent a state from establishing a state religion. They pro- 
hibit the federal government alone from passing laws respecting 
an establishment of religion or prohibiting its free exercise. 
This question as to whether the Bill of Rights affects the states 
was settled in the case of Barron v. Baltimore. There it was 
held that the Fifth Amendment, declarmg that private property 
shall not be taken for public use without just compensation, did 
not give jurisdiction to the federal courts agamst state action 
Privately owned wharf property in Baltimore had been made in- 
accessible to vessels through the action of the city, which, m its 
public capacity, had diverted certain streams in such a way as to 
deposit sand and gravel near the wharf. The Supreme Court re- 
fused to pass upon the question of whether this constituted a 
“taking” in violation of the amendment, on the ground that the 
amendment did not affect the powers of a state or its subdivi- 
sions. 

When later the Fourteenth Amendment prohibited the states 
from abridgmg the privileges or immunities of citizens of the 
Umted States, it was argued that the safeguards of individual 
rights enumerated in the first eight amendments were included 
among the privileges and immunities of citizens of the United 
States. If this was true, the Fourteenth Amendment protected 
these rights against state infrmgement. The Supreme Court, 
however, refused to support this contention (Twimng v. State of 
New Jersey). On the other hand, the guarantee of due process 
of law in the Fourteenth Amendment does offer a protection 
against state action; this is often effective in preventing infringe- 
ments of individual rights which are protected m the first eight 
amendments agamst mfrmgement by Congress.^ 

^eligionj Speechj the PresSj Assemhlyj and Petition 

The First Amendment to the Constitution provides that “Con- 
gress shall make no law respecting an establishment of religion, 


*See p. 531. 
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or prohibiting the free exercise thereof; or abndging the free- 
dom of speech, or of the press; or the right of the people peace- 
ably to assemble, and to petition the Government for a redress of 
grievances.” 

In interpretmg the guarantee of religious freedom it is impor- 
tant to note that it was not the intention m the Bill of Rights to 
introduce new principles into our law. The provisions of the 
first eight amendments, securing certain rights to mdividuals, are 
merely a guarantee of rights already recognized and are subject 
to such limitations as were understood at the time of their adop- 
tion to attach to such rights. Freedom of religion, therefore, 
does not carry with it the privilege of practicing polygamy under 
the guise of religion (Reynolds v. United States). If this were 
not the case, it would be possible for an individual to violate the 
acts of Congress or of the state legislatures at will by setting up 
a rehgious cult that placed such violations among its tenets. 
The true interpretation of religious freedom, so far as it is pro- 
tected under the Constitution, is that it is a freedom of opimon. 
Actions are still under the regulatory power of Congress in that 
they are subject to reasonable regulations in the interest of the 
public welfare. Congress cannot be so arbitrary as to control the 
act of worship itself where it has no relation to the public wel- 
fare except as the expression of religious opinion. But the pub- 
lic welfare cannot be infrmged under the guise of religion. An 
mdividual may be prevented from advancing a claim to super- 
natural powers, under the guise of religion, and using the mails 
for the purpose of procuring money under this claim (New v. 
United States). On the other hand. Congress can recognize reli- 
gious tenets to the extent of grantmg exemption from military 
duties to persons whose religion forbids warfare. “Conscientious 
objectors” were granted such exemptions durmg the World War. 

The privileges of freedom of speech and of the press are 
closely associated. They do not carry the privilege of defaming 
the character of others. An action for slander or libel may he in 
such cases. It would not be permissible to incite a not under 
the guise of freedom of speech or of the press. Obscene papers 
may be barred from the mails. Newspapers containing adver- 
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tisements of a lottery may be prohibited the use of the mails, for 
the federal government may refuse to lend its agencies to the ac- 
complishment of a harmful purpose. 

Freedom of the press mvolves not merely freedom from censor- 
ship or other direct limitations. It refers to other burdens ivhich 
are not formal restrictions but which m fact are directed against 
free expression. A license tax of Louisiana on newspapers for 
the privilege of charging for advertismg, measured by a percent- 
age of gross receipts from advertismg, applicable only to newspa- 
pers with a circulation of more than 20,000 copies a week, was 
held in Grosjean v. American Press Co., Inc., to deny due process 
of law, smce the whole setting of this act showed that it was in 
fact intended to limit the freedom of expression of the newspa- 
pers. Although this case did not mvolve the First Amendment, 
the decision centered around the question of freedom of speech 
as a phase of due process of law. 

The legality of a statement may depend upon the time and cir- 
cumstances under which it is made. During the World War cer- 
tain persons were charged with violation of the Espionage Act of 
1917 A document had been printed and circulated denouncing 
conscription as a form of despotism and a wrong against human- 
ity in the interest of Wall Street’s chosen few “Do not submit 
to intimidation,” “Assert Your Rights,” it said. The power to 
send citizens to fight abroad was denied. Other similar phrases 
were contamed m the circular. The defendants were found 
guilty and the judgments were affirmed m the Supreme Court. 
The opinion of the Court mcluded this statement: “We admit 
that in many places and m ordmary times the defendants in say- 
ing all that was said m the circular would have been withm their 
constitutional rights. But the character of every act depends 
upon the circumstances in which it is done.” The acts of the 
defendants were subject to prohibition m time of war, smce they 
might obstruct recruitmg and hinder the prosecution of the war 
(Schenck v. United States). 

The rights of assembly and petition have not played a large 
part m either our legal or pohtical history. Neither of these 
rights is of great importance in a country in which political lib- 
erty is general. The right of petition plaj'ed a large part in 
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English history at a time when the people could not legislate 
through their representatives and their only recourse was to peti- 
tion the king for a redress of grievances Thus, the right of pe- 
tition was a step toward the right to legislate. However, when 
the petition of Parliament was transformed into a bill, the earlier 
procedure lost its importance. 

At one time the question of the receipt of petitions by the 
House of Representatives acquired some considerable importance. 
It was John Quincy Adams, after he had been President of the 
United States and while he was a representative in Congress, who 
led the fight of the antislavery group to compel the House to re- 
ceive petitions for the abolition of slavery. He held that restric- 
tions upon the receipt of petitions for the abolition of slavery 
violated the Constitution. On one occasion he caused much glee 
among the abolitionists. He had announced that he had a peti- 
tion to present purportmg to come from certam slaves. There 
ensued acrimonious debate. Fmally, Adams announced that the 
petition requested not the abolition of slavery but the very re- 
verse of this. The petition was not received. 

Petitions still are sent to the houses of Congress, frequently 
embodying the resolutions of organizations upon some pending 
piece of legislation. The modern counterpart of the petition, 
however, is a flood of letters or telegrams addressed to individual 
members of Congress. These frequently are identical messages 
sent by the members of an organization. Their purpose is to 
create the impression of an aroused public opmion, and they have 
in them more the spirit of a threat from the electorate than of a 
supplication from the oppressed. 

The Right to Bear Arms 

The Second Amendment reads: “A well regulated Militia, be- 
ing necessary to the security of a free State, the right of the peo- 
ple to keep and bear Arms, shall not be infrmged.” This 
amendment, like the others m the Bill of Rights, affects only the 
power of Congress, and leaves the states free to make laws upon 
the subject withm their own jimsdictions. Moreover, Congress 
is free in governmg the territories and the District of Columbia 
to prohibit the carrying of concealed weapons. 
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The Qjiartermg of Soldiers 

The Third Amendment, to the effect that, “No Soldier shall, 
in time of peace be quartered in any house, without the consent 
of the Owner, nor m time of war, but in a manner to be pre- 
scnbed by law,” is an echo from the Colonial grievances against 
the English government. It has been of little significance since 
it was placed m the Constitution. 

Unreasonable Searches and Compulsory IncnmmaHon 

The Fourth Amendment also is traceable to a Colonial griev- 
ance — unreasonable searches and seizures, especially the “writs 
of assistance,” or general search warrants. “The right of the 
people to be secure m their persons, houses, papers, and effects, 
against unreasonable searches and seizures, shall not be violated, 
and no Warrants shall issue, but upon probable cause, supported 
by Oath or affirmation, and particularly describing the place to 
be searched, and the persons or things to be seized.” This arti- 
cle has been so often interpreted in conjunction with that part 
of the Fifth Amendment that reads, “No person . . . shall be 
compelled m any crimmal case to be a witness against himself. 
. . .” that the two should be studied together. Where a person 
has been accused of cnme and evidence has been obtamed 
against him by an illegal search of his preimses in violation of 
the Fourth Amendment, the courts have treated this as also a 
violation of the prohibition against compulsory self mcrimmation 
in the Fifth Amendment. 

Immunity from self mcrimmation is subject to some limitations 
For mstance, if the witness should waive his privilege and give 
part of the testimony, he cannot stop with that, but must go on 
and give the whole of the testimony. Moreover, if the statute 
of limitations has run agamst the crime, the witness must testify, 
for he is no longer subject to punishment. The mere fact that 
the testimony would tend to disgrace the witness will seldom be 
accepted as an excuse, for the prohibition applies only to evi- 
dence that would mcriminate, not merely disgrace, him. If the 
witness has been pardoned, or has been granted an immunity 
from prosecution for any cnmmal activities that he may reveal. 
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he can be compelled to testify. In the latter mstance the im- 
munity must be complete and must cover not only criminal activ- 
ities that may be revealed directly by the testimony but also 
criminal activities that might be revealed by other evidence that 
could be discovered from the testimony of the witness (Brown v. 
Walker). An ofScer in a corporation cannot refuse to give testi- 
mony and to produce papers of the corporation on the ground 
that it might tend to reveal crimmal activities of the corporation. 
The corporation, an artificial person, is not protected by the pro- 
hibitions of these clauses, except that it is protected against such 
searches and seizures as are unreasonable. For instance, it 
might be held to be unreasonable to require it to produce an 
enormous quantity of books and papers, perhaps causmg a tem- 
porary suspension of its business, when there was no good reason 
to believe this sweepmg order necessary (Hale v. Henkel). 

' If papers are obtamed illegally from an ofi&ce by representa- 
tives of the Department of Justice, it is not permissible for that 
Department after studymg, copying, and photographing them to 
use this information as the basis for a writ properly describing 
the papers and calling for their production (Silverthorne Lumber 
Company v. United States). On the other hand, papers stolen 
from an oflSce by a private individual without the knowledge of 
the Department of Justice, and later turned over to that Depart- 
ment, may be used by it, knowing that the papers were stolen, in 
the prosecution of a criminal case (Burdeau v. McDowall). In 
other words, the Department of Justice may not use papers 
‘stolen by its agents or representatives, but it may receive and use 
papers that have been stolen by others. Although the United 
States is thus the receiver of stolen goods, it is not prevented 
from usmg such goods in a crimmal action against the person 
from whom they were stolen. 

Prohibition under the Eighteenth Amendment led to some in- 
teresting questions concerning search and seizure. The use of 
the automobile m connection with violations of the act made a 
strict application of the old rules concerning search and seizure 
inconsistent with enforcement of the law. The great mobility of 
the automobile makes it almost impossible to secure a search 
warrant if a seizure is to be made. The automobile will be gone 
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and out of the jurisdiction of the officers before action can be 
taken The Supreme Court permitted search, without warrant, 
of an automobile upon “probable cause,” that is, where the offi- 
cers had good and sufficient reason to believe that it was trans- 
portmg liquor illegally (Carroll v. United States). 

A close question is presented where evidence has been ob- 
tamed through “wire tapping.” Federal prohibition officers, op- 
eratmg in the state of Washmgton, gathered evidence against a 
gang of bootleggers by insertmg small wires along telephone lines 
and connecting them with apparatus so as to permit the officers to- 
listen to conversations of members of the gang over the lines. 
The “tapping” took place outside the premises of the criminals. 
The evidence was gathered over a period of nearly five months 
and disclosed a conspiracy on a large scale to violate the prohibi- 
tion laws, involving the employment of not less than fifty per- 
sons and the use of two seagoing vessels and smaller coastwise 
vessels. Wire tapping was a crime under the laws of the state of 
Washmgton. Thus, the federal officers had violated state law in 
securing the evidence The Supreme Court, m a five-to-four de- 
cision, held that this method of obtaining evidence did not vio- 
late the prohibitions of the Fourth and Fifth Amendments. Ac- 
cording to the majority opmion, “A standard which would forbid 
the reception of evidence if obtamed by other than nice ethical 
conduct by government officials would make society suffer and 
give crimmals greater immunity than has been known heretofore” 
(Olmstead v. United States). Subsequent to this decision the 
Communications Act prohibited the unauthorized interception of 
messages by wire and the Supreme Court mterpreted this to pro- 
hibit the use of testimony obtained by wire tappmg (Nardone v. 
United States). 

It should be added that the Supreme Court has held that offi- 
cers may not seize, even under warrant, papers or other effects of 
evidential value only. There must be some right to them by the 
government or the complainant other than their use as evidence. 
Illicit liquor, for mstance, may be seized, since it is in itself ille- 
gal. Papers that might be used later in a plan to defraud the 
government may be seized. But papers that merely have value 
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for convicting the owner of a crime cannot be seized (Gouled v. 
United States). 

The Grand fury_, Double Jeopardy j Due Process of LaWj and 
Eminent Domain 

The Fifth Amendment reads: “No person shall be held to an- 
swer for a capital, or otherwise infamous crime, unless on a pre- 
sentment or indictment of a Grand Jury, except in cases arismg 
in the land or naval forces, or in the Militia, when m actual 
service in time of War or public danger; nor shall any person be 
subject for the same offence to be twice put in jeopardy of life or 
limb; nor shall be compelled m any crimmal case to be a witness 
against himself, nor be deprived of life, liberty, or property, 
without due process of law; nor shall private property be taken 
for public use, without just compensation.” 

The term “mfamous crime,” as used m the Constitution, has 
not been defined by the courts, but it has been treated as if it 
were synonymous with “felony.” The statutes have defined fel- 
onies as offenses punishable by death or imprisonment for a term 
of over a year. The latter punishment in practice means impris- 
onment in a penitentiary. Offenses with a smaller penalty are 
classed as misdemeanors and imprisonment takes place in the lo- 
cal jail. In American law, then, an infamous crime is one sub- 
ject to an infamous punishment, as described above. It is not 
necessary that the criminal be sentenced to the penitentiary. It 
IS enough that the crime should be such as to permit such punish- 
ment (Mackin v. United States). Such crimes call for action by 
a grand jury. 

The provision agamst double jeopardy not only protects the 
individual against a second punishment, by fine or imprisonment, 
for a crime but also protects him from a second trial for the same 
crime. The weight of authority indicates that when a person has 
been regularly charged with a crime before a competent tribunal, 
he has been placed in jeopardy (Kepner v. United States). A 
person who has been charged with a crime may after trial be 
charged with another ofFense alleged to have been committed by 
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tile same act, although there is not complete agreement as to 
what constitutes another offense under these circumstances. 
Moreover, one who has been tried and punished in a federal 
court may later be tried and punished in a state court for the 
same act. For instance, passing counterfeit money may be a 
crime by both federal and state law. One who passes a piece of 
counterfeit money will in such case commit by one act a crime 
against both the United States and the state. He may be pun- 
ished for both crimes (Moore v. Illinois). Where a jury has 
failed to agree upon a verdict, it is not double jeopardy to order 
a new trial (United States v. Josef Perez). 

When a person has been convicted in a lower court, takes an 
appeal, and is granted a new trial, he waives his claim of double 
jeopardy. Not only can he be tried again but he can be con- 
victed of an offense of a higher degree. For instance, one who 
has been found guilty of manslaughter may, on appeal, be 
granted a new trial and convicted of murder. 

On the other hand, the prosecution cannot, of course, appeal 
from a verdict of acquittal, provided the case was within the 
jurisdiction of the court that tried it. 

The prohibition agamst self incrimination has been discussed 
in connection with the Fourth Amendment and the provision 
concerning due process of law will be discussed separately.^ 

The clause providmg that when private property is taken for 
public use there must be just compensation, constitutes a limita- 
tion upon a power that any sovereign would be presumed to pos- 
sess. This IS the power of eminent domam, or the right to take 
private property for pubhc use. The clause places a condition 
upon the exercise of this power, that is, that there must be just 
compensation. The consent of the state withm whose borders 
the property lies is not necessary.^ Where part of a tract is 
taken, the federal government may subtract from its payment of 
compensation any special and direct benefits that may come to 
the remainder of the .tract. Where injury has been caused to 
the remaining part, this also is a “taking” within the meaning of 
the term and must be compensated for. Special and direct bene- 

’See pp. 516, 531 
’See p. 237 
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fits may be subtracted from the total paid by the government for 
the property appropriated and the part that was injured. In the 
states, where similar constitutional restrictions also are found, 
there is much variation as to whether benefits may be set off 
against losses, varymg from Mississippi, where no benefits may 
be set off, to some states that permit not only special but also 
general benefits to be set off from losses (Bauman v. Ross). It 
is not necessary that land be appropriated to constitute a “tak- 
mg.” For mstance, where land has been permanently inundated 
through back water from a dam, compensation must be made 
(Pumpelly v. Green Bay Company). Where, however, the in- 
jury is merely consequential, there is no “takmg.” For instance, 
where works have been built in a river merely to prevent further 
erosion, and an owner who had formerly been able to flood and 
drain his land by means of flood gates is now prevented from do- 
ing so, he cannot claim that there has been a “takmg.” His in- 
jury IS merely an incidental consequence of the erection of the 
works. He has no claim to “the unrestrained operation of nat- 
ural causes” (Bedford v. United States). 

Where Congress is exercising directly the right of emment do- 
main, its power is mterpreted broadly. For instance, property 
may be appropriated on the site of a famous battle, for the pur- 
pose of establishing a memorial park. This is justifiable under 
the war power, since the battlefield might be preserved both to 
provide lessons in the art of war and to encourage patriotism 
(United States v. Gettysburg Electric Railway Co.). The power 
may be delegated to corporations that are of a quasi-pubhc na- 
ture, such as railroads. In such cases, however, the courts will 
not give so broad an interpretation to the power. Purely private 
concerns cannot be invested by Congress with the power to take 
private property. 

While the provisions of the Fifth Amendment do not apply to 
the states, nevertheless the Fourteenth Amendment, prohibiting 
a state from depriving a person of property without due process 
of law, is suflScient to prevent a state from taking property for 
public use without just compensation (Chicago, Burhngton, and 
Quincy Railroad Co. v. Chicago). 
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Cmmnal Trials 

The Sixth Amendment reads: “In all criminal prosecutions, the 
accused shall enjoy the right to a speedy and public trial, by an 
impartial jury of the State and district wherein the crime shall 
have been committed, which district shall have been previously 
ascertained by law, and to be informed of the nature and cause 
of the accusation; to be confronted with the witnesses against 
him; to have compulsory process for obtaining witnesses in his 
favor, and to have the Assistance of Counsel for his defense.” 

The right to jury trial secured by the Sixth Amendment no 
doubt is limited to those who, by the Fifth Amendment, are en- 
titled to the indictment or presentment of a grand jury. It does 
not apply to the trial in military courts of persons attached to 
the army, the navy, or the militia in active service (Ex parte 
Milligan). The indictment must state clearly the offense with 
which the individual is charged. 

A person who is brought before a court for violation of an in- 
junction IS not entitled to jury trial under this amendment, since 
the injunction is an equity writ and juries are not used in equity 
cases.^ 

The jury called for in the Sixth Amendment must be the com- 
mon law jury of twelve men with a unanimous verdict. In 
Thompson v Utah, a person was accused of havmg stolen a calf 
in the territory of Utah, and was charged with grand larceny. 
After tnal m the territorial courts, he was granted a new trial. 
Meanwhile, the territory had become a state, and th‘e laws of the 
state of Utah permitted a jury of eight in such cases. The Sixth 
Amendment, of course, does not apply to a state. However, it 
was held that m this case the accused was entitled to a jury of 
twelve, smce to try him before a smaller jury would be an ex 
post facto proceeding. 

In connection with the Sixth Amendment, it should be noted 
that Article III of the origmal Constitution provides that all 
trials, except in cases of impeachment, shall be by jury and in 
the state in which the crime was committed, except that when 
not committed witiun a state, the trial shall be in such place or 
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places as Congress may by law have directed. The Sixth 
Amendment makes the additional provision that the trial take 
place m the district, previously ascertamed by law, in which the 
crime was committed. 

The provision to the effect that the accused is entitled to be 
confronted with the witnesses agamst him does not preclude the 
admission of the declaration of a dying person, since that was 
permissible before the amendment was adopted. Neither does it 
apply to cases of contempt of court. 

Civil Suits 

The Seventh Amendment reads: “In suits at common law, 
where the value in controversy shall exceed twenty dollars, the 
right of trial by jury shall be preserved, and no fact tned by a 
jury, shall be otherwise reexamined m any Court of the Umted 
States, than according to the rules of the common law.” 

Either party m a suit at common law, involvmg more than 
twenty dollars, may demand a jury. It will be noted that the 
amendment covers only suits at common law and therefore does 
not affect proceedmgs in equity. There is no right to a jury trial 
in equity cases, and m such cases all questions, both of law and 
of fact, are decided by the court.® Neither does it apply to ad- 
miralty cases. 

The jury must be the common law jury of twelve persons with 
a unanimous verdict before a judge competent to advise them on 
the law and the facts and to set aside the verdict if it is agamst 
the law and the evidence. 

The facts as determined by the jury may not be re-examined 
except according to the rules of the common law. The common 
law permits such re-examination only through the granting of a 
new trial for errors in law made in the trial court. 

Bml and Punishments 

The Eighth Amendment reads: “Excessive bail shall not be 
required, nor excessive fines imposed, nor cruel and unusual pim- 
ishments inflicted.” 


‘ See pp 359, 522 
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The amount of bail that may be required is determined by two 
factors, the ability of the prisoner to provide the bail and the 
seriousness of the offense It cannot, therefore, be a fixed 
amount but must be determined by the circumstances in each 
case. Fmes must be laid only according to die seriousness of 
the offense. 

The mere fact that a punishment is unusual is not sufficient 
to bring it withm the prohibition, for otherwise new and more 
humane punishments could not be used to replace those now m 
existence. Neither would “cruelty” alone be a bar, for all pun- 
ishment may be considered cruel, even though necessary. “Cruel 
and unusual” is to be construed as a single phrase, and is inter- 
preted in the light of history and the ideas of the time. A return 
to the rack of the Middle Ages would no doubt be barred at the 
present time Hanging is permissible, since it has been a com- 
mon punishment for a long period and is not shocking to the 
ideas of punishment of the present time. Electrocution, when 
introduced, was unusual, but it was held not “cruel and unusual” 
withm the Constitution (In re Kemmler). 

A punishment that is valid for one crime is not necessarily 
vahd for another. The penalties fixed in the law may not be 
severe out of all proportion to the seriousness of the offense with- 
out falling withm the prohibition (Weems v. United States). 

The Ninth and Tenth Amendments 

The Ninth and Tenth Amendments do not deal with specific 
rights of mdividuals. The Nmth Amendment reads : “The enum- 
eration in the Constitution of certam rights, shall not be construed 
to deny or disparage others retained by the people.” The Tenth 
Amendment reads: “The powers not delegated to the United 
States by the Constitution, nor prohibited by it to the States, are 
reserved to the States respectively, or to the people.” 

The Nmth Amendment lays down a rule of construction. Af- 
ter havmg enumerated certain rights of mdividuals in the first 
eight amendments, the ninth appears to have been added fo make 
it clear that these, and other rights protected elsewhere in the 
Constitution, were not necessarily a complete enumeration of the 
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individual rights that could not be abridged by the federal gov- 
ernment. 

The Tenth Amendment also sets forth a rule of construction, 
that IS, that the federal government is to possess only such 
powers as are delegated to it by the Constitution No doubt the 
courts would have held to this prmciple even without die Tenth 
Amendment. It is sigmficant that the Constitution uses the 
term “delegated,” while the Articles of Confederation, in a simi- 
lar clause, used the term “expressly delegated” The Articles 
thus were more restrictive of the powers of the central govern- 
ment, smce the federal government under the Constitution pos- 
sesses not only the powers expressly granted but those reasonably 
to be imphed from these. 

The phrase “or to the people” in the Tenth Amendment may 
reflect the political theory of the times that assumed the exist- 
ence of certain “natural” rights which were reserved to the 
mdividual and were not subject to control by any government. 
This prmciple is not accepted now. The prevailing doctrine 
holds that, as a matter of law, there are no “rights” possessed by 
the individual that are not subject to control, although there may 
be privileges that should not be controlled by law. 

The Wmver of Constitutional Guarantees 

Sometimes the question has arisen as to whether Constitu- 
tional guarantees may be waived by the defendant. In civil 
suits there is no question that the right of jury trial may 
be waived. A more difficult question arises in a crimmal case 
where the accused attempts to waive some Constitutional guar- 
antee. The state courts have not been in agreement upon this 
matter. Some have held that the guarantees are for the protec- 
tion of the accused and that therefore they may be waived by 
him. Other courts have held that both the accused and the state 
are interested and that the guarantees may not be waived. In 
the federal courts it appears that the right to a jury trial may be 
waived in the trial of misdemeanors. In the trial of felonies 
there is more doubt as to the effect of a waiver m respect to a 
jury. However, where one of the jurors became incapacitated 
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during the trial of a felony, and consent to continue with 
the trial was given both by the defendant and the government 
and this was sanctioned by the court, the waiver was sustained 
in the Supreme Court. However, it was pointed out that depart- 
ures from the jury of twelve must be based upon sound reason- 
ing, with caution increasmg with the gravity of the offense 
(Patton V. United States). The presence of the accused may 
not be waived m the trial of felonies. 

The Writ of Habeas Corpus 

The restrictions of the federal Constitution in the interest of 
the mdividual are not limited to the amendments Withm the 
body of the Constitution there are a number of important limi- 
tations upon governmental action. 

In Article I, Section 9, the federal government is prohibited 
from suspendmg the writ of habeas corpus unless the public 
safety requires it in cases of rebellion or invasion. The habeas 
corpus is a writ issued by a court to anyone who is holding 
a person m custody, ordermg that the detained person be brought 
before the court. He is then given a prelirmnary hearing to de- 
termmc the legality of his detention. If it appears that the 
detention was entirely illegal, the prisoner may be released. If 
there are grounds for holding him, he may be placed on bail to 
await trial, or, m extreme cases, may be returned to custody until 
time for trial. In Ex parte Merryman, Chief Justice Taney held 
that the writ of habeas corpus could not be suspended by the 
President unless he were authorized by Congress to do so.® 

Bzlls of Attainder and Ex Post Facto Laws 

Again, m Article I, Section 9, bills of attainder and ex post 
facto laws are prohibited to the federal government, and m Sec- 
tion 10, this prohibition is applied to the states. A bill of 
attainder is a statute imposmg penalties upon an individual with- 
out a judicial trial. It is, in fact, a specific kmd of ex post facto 
law. 

An ex post facto law, within the meaning of the Constitutional 
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prohibition, is a retroactive criminal law which works necessarily 
to the disadvantage of the accused. The term does not mclude 
retroactive civil statutes. An ex post facto law is one that 
makes an action criminal that was not criminal when committed, 
or makes the crime a more serious one than it was when com- 
mitted, or mflicts a greater punishment, or so alters the rules of 
evidence as to make conviction easier (Calder v. Bull). How- 
ever, a mere change m the rules of evidence that does not work 
necessarily to the disadvantage of the accused is not ex post facto 
(Thompson v. Missouri). 

The Obligation of Contracts 

The federal Constitution contams one important limitation on 
the states that is not imposed upon the federal government. This 
is the provision in Article I, Section lo, prohibiting the states 
from passing laws impairing the obligation of contracts. Thus, 
a state may not pass a bankruptcy law applying to past debts, 
since such a law would impair the obligation of the contracts in- 
volved in such debts (Sturges v. Crownmshield). In one im- 
portant decision (Dartmouth College v. Woodward), the Supreme 
Court held that the charter of a private corporation, Dartmouth 
College, was a contract withm the meaning of this clause, and 
thus an act of the state which had attempted to alter the charter 
was invalid. This principle, that the charter of a private corpo- 
ration is a contract, the obligation of which may not be impaired, 
might have become embarrassing had the court not later have 
restricted its implications. With the great growth of corpora- 
tions in a later period and the profligacy of legislatures in grant- 
ing broad and exclusive rights to them, it would have been 
unfortunate if these charters had been held completely inviolate. 
Therefore, a number of principles limiting the implications of the 
Dartmouth College Case were applied by the courts. One of 
these was that special privileges in a charter were to be construed 
strictly against the company. Thus, where a bridge company 
had been incorporated and authorized to build a bridge between 
two points, the state was not prevented from authorizmg another 
bridge to be built a few rods distant and parallel with the first 
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bridge. The court would not read into the charter of the first 
company an exclusive right to build a bridge in that vicinity 
(Proprietors of the Charles River Bridge v. Proprietors of the 
Warren Bridge). Another principle of the courts is that where 
a charter has granted immunity from the exercise of a govern- 
mental power such as that of taxation or rate regulation, such 
immunity is not, in general, transferable unless specifically 
authorized by the legislature. Still another pnnciple is that 
property owned by a chartered company is subject to the power 
of eminent domain, that is, die right of the state to take private 
property for public use. There must be fair compensation m 
such case, however, m order to satisfy the requirement of due 
process of law.^ Even more important than this, however, is 
the prmciple that in the exercise of its police power® the state 
may interfere with the operations of a company under its charter, 
and m this case there is no need of compensation. This princi- 
ple results from the doctrme that the state cannot part with the 
right to protect the public health, safety, and morals, and the 
charter could never have contained an exception from the 
police power. Thus, where a fertilizer manufacturing company 
had been mcorporated, the state was not prevented later from 
authonzmg the village m which the company was operatmg to 
pass an ordinance prohibiting the transfer of slaughter house offal 
through the village. Although this ordmance mterfered with the 
exercise of a charter right, it was valid (Northwestern Fertilizer 
Company v. Hyde Park). 

Charters of incorporation now customarily contain a clause by 
which the state reserves the right to make alterations, and such 
reservations are valid The charters of public corporations, that 
is, public bodies such as cities, are not protected by the contracts 
clause, but are subject to change by the legislature. 

Other Individual Kights 

There are other provisions of the federal Constitution that 
operate directly or mdirectiy to protect individual rights. Such 
are the limitations upon the exercise of the taxing power and the 

’See Chapter XXVII 

*Sec Chapter XXVIII. 
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prohibition upon the states in the Fourteenth Amendment from 
makmg or enforcing any law which shall abridge the privileges 
or immunities of citizens of the United States. These limita- 
tions are discussed elsewhere.® 

Stan Bills of Ktghts 

While the federal Bill of Rights operates only as a limitation 
upon the federal government, state constitutions customarily 
carry similar limitations upon the state governments. These 
state Bills of Rights follow the federal model fairly closely and 
accomplish much the same purpose. It should be noted also 
that the limitations of the Fourteenth Amendment, later to be 
discussed, apply to the states and serve to guarantee against 
state mfringement at least part of the rights protected by the 
first eight amendments agamst federal mfrmgement. 

The Thirteenth Amendment abolished slavery and involuntary 
servitude. This amendment is self executmg m that it does not 
require supplementary legislation to carry it out. The courts 
have held that the amendment prevents the enforcement of con- 
tracts for personal service. Where an mdividual has agreed to 
perform personal services, he may be liable in damages for breach 
of his contract, but he cannot be compelled actually to perform 
the labor or service, nor can he be placed in jail for failure to do 
so. As an example, a baseball player who has agreed to play 
throughout a season could not be compelled to play, although he 
might be liable m damages for breach of his contract. 
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CHAPTER XXVII 

Due Process of Law 


Comparattvely Kecenf Development 

The Fifth Amendment provides that no person shall be de- 
prived of life, liberty, or property without due process of law. 
This prohibition, of course, applies only to the federal govern- 
ment. However, the Fourteenth Amendment, adopted in 1868, 
lays down the same hmitation upon the states. For a long 
period the courts seemingly failed to realize the possibilities that 
lay in the magic phrase “due process of law.” It was not until 
some years after the adoption of the Fourteenth Amendment that 
it acquired any great importance, but very soon it became the 
chief weapon of the courts m nullifying legislation not only of 
the states but of the federal government. It means the same 
thing m both amendments and constitutes the same protection 
against one government that it does against the other. 



Much has been written about the origm of the phrase. In an 
early opinion (Murray’s Lessee v. The Hoboken Land and Im- 
provement Co.), It was traced backed to Magna Charta, and was 
held to carry the same meanmg as “the law of the land” referred 
to in that document. Lord Coke was quoted m substantiation 
of this theory. It became the accepted doctnne of the courts, 
although modern writers are inclined to question the correctness 
of Coke’s conclusion. There is no settled defimtion of due proc- 
ess and each case is determined upon its own merits, but since 
it is assumed to have such ancient ongms the historical method 
has played a large part in determining whether any particular 
act or process is “due process” or not. The common and stat- 
ute law of England before the settlement of the colomes is ex- 
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amined frequently in cases that involve questions of due process. 

This does not mean, however, that because any particular pro- 
cedure was or was not the accepted law of England, the courts 
of the United States will be bound thereby. It is recognized 
that new concepts and differences in modern conditions may 
necessitate modifications of the English rules, even though essen- 
tial prmciples are followed. 

Its Substantive Apphcateon m the Umted States 

In one very important particular “due process of law” has ac- 
quired in the United States a new application and it is this new 
application that has given it the great significance that it has in 
our constitutional system. In the United States an act of a state 
legislature or of Congress may be declared not to be due process. 
We have no record to show that a statute of the British Parlia- 
ment has ever been declared invalid by a British court. The 
restrictions of Magna Charta have, in England, applied to the 
kmg but not to the legislature, “The concessions of Magna 
Charta were wrung from the King as guaranties against the op- 
pressions and usurpations of his prerogative. It did not enter 
into the mmds of the barons to provide security against their own 
body or in favor of the Commons by limiting the power of Par- 
liament; . . . the omnipotence of Parliament over the common 
law was absolute, even against common right and reason” (Hur- 
tado V. Califorma). 

The significance, then, of “due process of law” in America 
comes from the fact that it constitutes a restriction upon the leg- 
islature, and from the additional circumstance that the phrase 
has no exact definition. As a result, the American courts have 
exercised a broad and indefinite power, the limits of which they 
reserve to themselves to declare, to nullify the acts of every leg- 
islative body in the country from Congress down. No act of a 
state, even though it may have been framed to meet the tenets 
of the most enhghtened social and economic ideas of the times, 
can call itself safe until the courts have held it to be in accord 
with due process of law. 

It will be observed that the effect of this principle is to hold 
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that there are certain things that cannot be done by any process 
(except by amendment of the Constitution of the Umted States) 
without conflictmg with the inhibitions of “due process of law.” 
“Due process,” then, has ceased to be a process and has acquired 
a substantive nature. 

Natural Justice 

In some early decisions it had been suggested that a legislative 
act would be void if it was in conflict with the prmciples of nat- 
ural justice. To take property from one man arbitrarily and 
give it to another, for instance, would be a violation of natural 
law, and a legislative act attemptmg to do so would be void. As 
late as 1874, the case of Loan Association v. Topeka was founded 
upon doctrmes of natural justice.^ Today, the decision would 
no doubt be the same, but the basis would be a violation of due 
process of law. Thus, due process of law is the modern equiva- 
lent for natural justice. It has taken tbe place of those “natural 
laws” that were assumed to exist in the now rejected contract 
theory of the state. 

No Precise Definition 

The courts have never given a definition of “due process of 
law.” It would be impossible for them to do so. It applies to 
too great a variety of situations to be capable of definition and, 
moreover, is negative rather than positive in its effect. In any 
given situation there are many procedures that might be due proc- 
ess of law and only those procedures that are not due process are 
prohibited. The courts work out the meanmg of due process in 
the cases as they arise. 

Frequently, Daniel Webster is quoted upon the meaning of the 
phrase: “By the law of the land is most clearly mtended the gen- 
eral law; a law which hears before it condemns; which proceeds 
upon inquiry, and renders judgment only after trial. The mean- 
ing is that every citizen shall hold his life, liberty, property and 
immumties under the protection of the general rules that govern 
society. Everything which may pass under the form of an en- 
actment is not therefore to be considered the law of the land.” 


^Sec p. 382. 
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The Subjects of Due Process 

Due process of law must be granted to everyone. It applies 
to aliens as well as to citizens. It is not merely one of the privi- 
leges of citizenship, but is applicable to everyone who comes 
withm the jurisdiction of the national, state, or local governments. 
Corporations even, which are purely artificial persons created by 
law, are protected under this provision. 

The protection does not apply merely to acts of the legislature, 
but to the procedure of the courts, and to administrative actions. 
Where a judge excludes colored persons from juries because of 
their race, a colored person tried before such a jury is deprived 
of due process (Ex parte Virginia). 

It applies to everyone whom the laws may reach, or who is sub- 
ject to the jurisdiction of the courts, or who may have contact 
with the processes of administration, whether national, state, or 
local. 


Broad Interpretation 

Its terms have been interpreted broadly The phrase “life, 
liberty, or property” applies to freedom from bodily punishment, 
the right of employment, and the right to make contracts, as well 
as to the mere right to life itself, freedom from physical restramt, 
or the right to acquire and retain property. In general, it pro- 
tects us in all those things that are regarded as contributing to 
well-being. In any case, however, these rights may be restricted 
by any state action that may be considered by the courts to be 
due process. They may not be enjoyed by us mdiscriminately, 
for It is “due process” to restrict their improper exercise. 

DUE PROCESS IN PROCEDURE 
The Influence of Custom 

There is no fixed procedure, either in crimmal or civil matters, 
that constimtes due process of law m the trial of cases. A pro- 
cedure that has been sanctioned by practice probably will 
be accepted as due process by the courts. This, however, does 
not prevent the introduction of new procedures if they are de- 
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signed to provide justice and are not so constituted as to discrim- 
inate against the accused. “A process of law, which is not 
otherwise forbidden, must be taken to be due process of law, if 
It can show the sanction of settled usage both m England and m 
this country; but it by no means follows that nothing else can be 
due process of law” (Hurtado v. California). 

Self Incrimination 

Exemption from compulsory self mcnmination is not necessary 
to due process. This was held m Twming v. New Jersey, where 
the state law had permitted the jury to take mto consideration, 
with a possible inference of guilt, the fact that the accused did 
not go upon the witness stand m his own behalf. Most state con- 
stitutions as well as the federal Constitution protect the accused 
from self mcnmination. Without passing upon the question of 
whether the New Jersey law actually violated the principle of 
exemption from self incrimmation, the Supreme Court held that 
even though it did there was no denial of due process of law by 
this procedure. 


The Grand Jury 

The state of California permitted the substitution of an “infor- 
mation” in place of an mdictment by grand- jury in crimmal 
cases. Instead of bringmg an accusation before the grand jury 
which then might brmg in an mdictment, the district attorney 
could brmg the accusation directly to the court. It was argued 
that the historic process of mdictment by grand jury was essen- 
tial to due process of law in crimmal cases. The Supreme Court 
held, however, that the California law did not deny due process 
of law (Hurtado v. California). 

The Tent Jury 

Even where state constitutions require trial by jury, it has al- 
ways been recognized as permissible to try petty criminal cases 
without a jury. 

If a colored person is tried by a jury from which colored per- 
sons have been excluded because of their race either by statute 
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or by action of the trial judge, there is denial of due process of 
law (Strauder v. West Virginia; Ex parte Virginia). 

A Matter of Essence and Not Mere Form 

If a statute in its practical effect denies access to the courts, 
it may be held to deny due process. Where rates have been fixed 
for a public utility and the penalty for departures therefrom has 
been made so severe and out of proportion to the nature of the 
offense as to intimidate the company or its officials from resort- 
ing to the courts to test the validity of the rate, it has been held 
that this is the same as though the law prohibited resort to the 
courts (Ex parte Young). 

In interpreting the due process clause the courts are concerned 
with the essence and not the mere form At least in capital of- 
fenses, the accused is entided to counsel, and this means that the 
court must assign counsel where the defendant is unable to em- 
ploy such. Moreover, the assignment must not be merely pro 
forma. In the Scottsboro case of Powell v. Alabama, the 
Supreme Court held that due process of law had been denied 
when certain Negroes, accused of a capital crime, were not given 
adequate time for consultation and to> prepare a defense after a 
lawyer with defmite responsibility for the defense had been as- 
signed. 


Minor Cases 

However, m minor cases, the procedure may be administrative 
and summary in nature. Acting under a law of the state of New 
York, a game protector seized and destroyed certam fish nets 
that were being used in violation of the law. The owners 
brought an action on the ground that the nets had been destroyed 
illegally, since there had been no judicial proceedings. The Su- 
preme Court upheld the action of the game warden and in the 
opinion said: “The extent and limits of what is known as the 
pohce power have been a fruitful subject of discussion m the 
appellate courts of nearly every State in the Union. It is uni- 
versally conceded to include everything essential to the public 
safety, health, and morals, and to justify the destruction or 



DUE PROCESS OF LAW 


S37 


abatement, by summary proceedings, of whatever may be regarded 
as a public nuisance. Under this power it has been held that 
the State may order the destruction of a house falling to decay 
or otherwise endangering the lives of passers-by; the demolition 
of such as are m the path of a conflagration; the slaughter of 
diseased cattle; the destruction of decayed or unwholesome food; 
the prohibition of wooden buildings in cities; the regulation of 
railways and other means of public conveyance, and of mterments 
in burial grounds; the restriction of objectionable trades to cer- 
tain localities; the compulsory vaccination of children; the con- 
finement of the insane or those aflSicted with contagious diseases; 
the restramt of vagrants, beggars, and habitual drunkards; the 
suppression of obscene publications and houses of ill fame; and 
the prohibition of gambling houses and places where intoxicating 
liquors are sold. Beyond this, however, the State may mterfere 
wherever the public mterests demand it, and in this particular a 
large discretion is necessarily vested in the legislature to determ- 
ine, not only what the mterests of the public require, but what 
measures are necessary for the protection of such mterests. . . . 
To justify the State in thus mterposmg its authority m behalf 
of the public. It must appear, first, that the interests of the pub- 
lic generally, as distinguished from those of a particular class, 
require such mterference; and, second, that the means are rea- 
sonably necessary for the accomplishment of the purpose, and 
not unduly oppressive upon individuals. ... It is not easy to 
draw the Ime between cases where property illegally used may 
be destroyed summarily and where judiaal proceedings are neces- 
sary for its condemnation. If the property were of great value, 
as, for instance, if it were a vessel employed for smuggling or 
other illegal purposes, it would be puttmg a dangerous power in 
the hands of a custom officer to permit him to sell or destroy it 
as a public nuisance, and the owner would have good reason to 
complam of such act, as deprivmg him of his property without 
due process of law. But where the property is of trifling value, 
and its destruction is necessary to effect the object of a certain 
statute, we think it is within the power of the legislature to order 
Its summary abatement. For instance, if the legislature should 
prohibit the killing of fish by explosive shells, and should order 
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the cartridges so used to be destroyed, it would seem like belit- 
tling the dignity of the judiciary to require such destruction to 
be preceded by a solemn condemnation in a court of justice. The 
same remark nught be made of the cards, chips, and dice of a 
gambling room” (Lawton v. Steele). 

AdmtmstfaUve Heanngs 

In civil cases, also, due process permits a wide variation in 
procedure. In fact, the adjudication need not necessarily be by 
a court. Moreover, the hearing may be summary m its nature. 
In the assessment of taxes, for instance, it is necessary that the 
mdividual be notified and that he be given a hearing before the 
proper officials, but it is not necessary that he be provided with 
a hearmg before a court. Admmistrative officers must be given 
a discretion in many matters, even where individuals are mvolved 
and where their decisions partake somewhat of the nature of 
judicial proceedings. The courts have neither the time nor the 
techmcal information necessary to review these decisions. They 
must accept such decisions as due process except where injustice 
may result. 


The Determination of Citi%enshif 

Even determination of the citizenship of a person who alleges 
that he is an American citizen may be left to an administrative 
official without appeal to the courts. Ju Toy, a person of Chin- 
ese descent, was refused admission to the United States by the 
immigration officers of the port of San Francisco on the ground 
that he was not a citizen of the United States. He asserted that 
he was born m this country and therefore was a citizen. There 
was no doubt that if he was born m the United States, he was a 
citizen. The matter for determmation was the question of fact 
as to whether he was or was not born m the United States. An 
appeal from the decision of the collector was taken to the Secre- 
tary of Commerce and Labor, who affirmed the decision of his 
subordinate. Ju Toy appealed to the United States District 
Court for a writ of habeas corpus and it held that he was a na- 
tive-born citizen. The decision was appealed to the Circuit 
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Court of Appeals, which then certified certain questions to the 
Supreme Court for determination. In passmg upon these ques- 
tions, the Supreme Court took the position that the act of Con- 
gress makmg the decision of the immigration officials final and 
conclusive was valid, in the absence of proof that the officials 
acted m a discriminatory way. The Court pointed out that Ju 
Toy, while physically within the boundanes of the United States, 
was to be regarded legally as still just outside the limits of the 
United States waitmg to be admitted. The effect of the decis- 
ion was to hold that, at least in the absence of discrimination or 
obvious injustice, the decision of an admmistrative officer is final 
upon the citizenship of a person arriving m this country from 
abroad (United States v. Ju Toy). The case is a rather extreme 
example of an administrative decision treated as conclusive by 
the courts and yet holdmg against the claim of a fundamental 
right. 


DUE PROCESS AS A SUBSTANTIVE GUARANTEE 

Rights That Can Be Taken Away by No Procedure 

It is upon the substantive side that due process has received 
Its chief and its sigmficant development. There are certain 
rights which can be taken from the mdividual by no procedure, 
legislative or administrative. In Meyer v. Nebraska, the opinion 
of the Supreme Court reads: “Without doubt, it denotes not 
merely freedom from bodily restraint but also the right of the in- 
dividual to contract, to engage m any of the common occupations 
of life, to acquire useful knowledge, to marry, establish a home 
and bring up children, to worship God accordmg to the dictates 
of his own conscience, and generally to enjoy those privileges 
long recognized at common law as essential to the orderly pur- 
suit of happmess by free men.” As will become evident in the 
next chapter, it is the substantive interpretation of the due proc- 
ess clause, and particularly the emphasis upon freedom of con- 
tract, that has brought the due process clause so frequently mto 
conflict with the police power of the states.^ 


®See p 553 for application of the due process clause to rate fixing. 
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Defimfeness Rei^mred tn Cnimnal Statutes 

In criminal legislation it has been held in one case to be 
a demal of due process to prosecute an individual for having sold 
articles at a price in excess of their real value. This real value 
of an article ivas defined as “its market value under fair compe- 
Ution, and under normal market conditions.” The International 
Harvester Company was charged with havmg entered into an 
agreement with other companies for the purposes of controllmg 
the price of harvesters and of enhancing the price above their 
real value. The Supreme Court held that the crime was not 
defined with sufficient accuracy. The company could not know 
at any given time what was the real value of a piece of 
machinery. “To compel them to guess on peril of indictment 
what the community would have given for them if the contmu- 
ally changing conditions were other than they are, to an uncer- 
tam extent; to divine prophetically what the reaction of only 
partially determinate facts would be upon the imagmations and 
desires of purchasers, is to exact gifts that mankind does not pos- 
sess” (International Harvester Company of America v. Common- 
wealth of Kentucky). 


Class Legzslatim 

Class legislation, where it mvolves discrimination against any 
particular class of people, or in favor of any class of people, will 
be held to be a violation of due process of law, at least where no 
reasonable basis for the discrimination can be found. 

A Negro segregation law of Louisville, Kentucky, prohibiting 
the residence of Negroes or whites in a block upon which 
the greater number of houses were occupied by persons of the 
other race was held unconstitutional. It annulled the right of a 
white or colored man to dispose of his property to one of 
the other race and so deprived him of property without due proc- 
ess (Buchanan v. Warley). It should be noted that this case 
dealt with a public ordinance which attempted to accomplish 
segregation. It did not pass upon the legality of contracts be- 
tween individuals prohibiting the sale of property to Negroes, 
which presents a different problem. In such cases, since the 
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contracting parties have not been deprived unwillingly of a right, 
but have acted voluntarily, only the public interest is involved. 

On the other hand, “Jim Crow” laws, segregating Negroes and 
whites on railways, have been upheld where there has been pro- 
vision for substantially equivalent accomodations for each race, 
on the grounds of promoting die public comfort and preserving 
the peace (Plessy v. Ferguson) Laws that forbid intermarriage 
of white and colored people and laws providing separate schools 
for white and colored children also are permissible. 

The Eq^ual Protection of the Laws 

Cases in which the due process clause is invoked may some- 
times also mvolve a claim to equal protection of the laws under 
the Fourteenth Amendment. In fact, equal protection of the 
laws may well be considered essential to due process of law The 
provision in the Fourteenth Amendment agamst denial by a state 
of equal protection of the laws would appear to involve merely 
an emphasis upon a special phase of due process of law, as that 
phrase is now interpreted. The race discrimmations referred to 
above, for instance, might involve the question of equal protec- 
tion as well as of due process of law. Another example would 
be the graduated features of an income tax law. It has been held 
that an inheritance tax may be made higher for large than for 
small amounts received by mheritance and higher for distant rel- 
atives than for close relatives. Both diese features may be in- 
cluded in the same act (Magoun v. Illinois Trust and Savings 
Bank).* 


Classifications 

It is not a denial of equal protection of the laws to establish 
classifications, provided they are based upon a reasonable distinc- 
tion, even though each class is treated differently. This principle 
IS well recogmzed and appears frequently in the opmions of the 
courts. It appears, for instance, in the case just cited, concern- 
mg a graduated mheritance tax. The various graduations, both 
those based upon the size of the inheritance and those based 


® See p 386 
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Upon the degree of relationship of the inheritor, were, in effect, 
classifications. Since they were based upon a reasonable distinc- 
tion, they did not deny equal protection. It is necessary, how- 
ever, that everyone within a class be treated alike. To treat 
differently subjects that fall within one classification is a denial 
of equal protection. 

Arbitrary Administration 

One of the most interestmg cases mvolving equal protection of 
the laws is Yick Wo v. Hopkins. The board of supervisors of 
San Francisco issued an ordmance prohibiting the operation of 
laundries in that city in any buildings other than those of brick 
or stone except with the consent of the board of supervisors, and 
prohibiting scaffolding upon roofs without permission of the 
board. Yick Wo, a Chinese, was refused a license to conduct a 
laimdry in the buildmg which he had used as a laundry 
for twenty-two years. He continued to operate without a license 
and was arrested and fined. His application for a writ of habeas 
corpus reached the Umted States Supreme Court on appeal. The 
evidence showed that the fire wardens had certified that the 
building was safe and the health oflScer had certified that it was 
sanitary. It was also disclosed that of the 320 laundries m San 
Francisco about 240 were operated by Chmese, and that while 
over 200 had made applications for licenses, they had been re- 
fused a hcense m every instance. Every other application had 
been granted with only one exception. 

It will be noted that the board of supervisors could under the 
ordmance exercise without limitation its power to grant licenses. 
The act had not stated that the board might examine sanitary 
conditions or conditions from the point of view of safety from 
fire, basing its decision to grant or not to grant a license upon its 
investigation of these facts. In such case the board would sim ply 
have been determining whether a certam state of facts existed, 
with the obligation to apply the provisions of the ordinance to 
that situation. Actually it had been given the arbitrary power 
to say “Yes” or “No.” 

A second factor in the case was the .way in which the ordm- 
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ance actually had been enforced. It was obvious that the board 
had used its authority in such a way as to discriminate agamst 
the Chmese. The figures made this clear. The act not only 
granted arbitrary power but this power had been exercised in a 
iscnmmatory way. 

On the basis of this state of facts, Yick Wo then was released 
from imprisonment. The actual effect of the decision was to hold 
that the ordmance was invalid. The distinctive feature of the 
decision was the fact that the court was led to it, in large part, 
by the method in which the act had been enforced. Ordinarily, 
the constitutionality of an act will be determined on the basis of 
the terms of the act itself. In the case of Yick Wo, however, 
the terms of the act constituted only one of the factors that made 
the ordinance unconstitutional. The other factor, and apparently 
the determining one, was the arbitrary and discriminatory man- 
ner in which the act was applied. The decision shows that the 
manner m which an act is enforced may become an important 
consideration in determining whether the act itself constitutes a 
denial of due process of law. 

There is no question that an administrative officer may be 
given discretionary powers in the granting of licenses. In the 
Yick Wo case, no doubt, it would have been permissible to give 
a competent board the power to examme the sanitary conditions 
of the premises or conditions m relation to fire, and to grant or 
refuse a license upon the basis of such exammation. 
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CHAPTER XXVIII 


The Police Power 

The TestncUons of the Federal Constitution 

We have seen that the federal Constitution sets up many limi- 
tations upon the states in their power to deal with individuals. 
If such limitations were applied without restriction, the states 
would be prevented m many instances from taking proper meas- 
ures to protect the community as a whole A state may not pass 
a law impairmg the obligation of contracts, and the charters of 
private corporations have been held to be contracts withm the 
meanmg of this provision. A strict enforcement of this restric- 
tion in so far as it applies to charters might deprive the public 
of valuable rights.’^ Sometimes the exercise of a power by the 
central government may involve potentially the power to limit 
the state in protectmg its citizens. For example, under the pro- 
tection of federal interstate commerce laws diseased cattle might 
be brought into a state to the detriment of its inhabitants. Prob- 
ably the most important limitation upon the states is the prohi- 
bition against deprivation of life, liberty, or property without 
“due process of law.” The phrase “due process of law” is in- 
defimte and has not been, and cou|d not be, accurately defined 
by the courts.^ 

The Public Welfare 

As an offset to the various limitations upon the states, 
the courts have bmlt up the doctrme of the “police power.” Like 
“due process of law,” it is indefinite and not capable of exact 
definition. In its classic form it was held to mean the inherent 
authority of the state to protect the public “health, safety, and 

^ See p 527 

®See p 531. 
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morals.” To these may now be added the public convenience 
and the pubhc welfare. As “due process of law” protects the in- 
dividual against action by the public through the state, the 
counterbalancing “police power” is the power of the public, exer- 
cised through the state government, to restrain the individual in 
defense of the whole. It is evident, therefore, that m cases that 
arise m the courts where mdividuals are charged with violations 
of law, the state will frequently attempt to justify the law as a 
proper exercise of the police power, while the defendant will urge 
that the law is mvalid as a violation of due process of law. Since 
both the pohce power and due process of law are indefinite in 
extent and incapable of exact definition, they frequently come 
into conflict. 


No Federal Pohce Power 

Since the police power is an inherent power to protect the pub- 
lic, it is not possessed by the federal government. It is true 
that Congress does legislate at times to protect the public health 
or safety or morals, but it does so only under the authority of 
powers actually granted. Such laws are passed under the power 
to control mterstate commerce, as in the case of the pure food 
law, or under the power to tax, as in the case of the narcotics 
law, or under some other granted power. The federal govern- 
ment has no inherent powers, and its so-called police powers, such 
as those mvolved in the legislation referred to, do not arise from 
any inherent “police power” but are only analgous to it. It is 
not the function of the federal government to protect the public 
health, safety, or morals. An. exception arises, of course, where 
the federal government legislates for the territories or the Dis- 
trict of Columbia. In such cases it functions as a state govern- 
ment and possesses the same inherent powers as any state govern- 
ment. 


Possessed by the State Legislature 

Within the state it is the legislature that possesses the police 
power, for it is the legislature that is regarded as the repository 
of the inherent powers of the state. Questions concerning the 
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police power, therefore, arise in connection with enactments of 
the legislature. 

Often Conflicts with Claim of Denial of Due Process 

of Latv 

In the chapter on due process of law, a number of the cases 
referred to involved a conflict between due process and the police 
power. In Meyer v. Nebraska,® the purpose of the law, which 
was held to violate due process, was to protect the pupils from 
any pollution to American ideals, a danger involvmg the public 
safety. In the case of Yick Wo v. Hopkms,* the ordinance 
could have been held valid only as a proper exercise of the po- 
hce power. It was held mvalid because it was not so framed 
and administered as to show that its true purpose and effect was 
to protect the public against danger of fire or insanitary condi- 
tions. Race discrimination could not be justified under the guise 
of the police power. In Buchanan v. Warley, another case of 
race discrimmation,® it was held that a Negro segregation law 
was not a proper exercise of the pohce power, but in Plessy v. 
Ferguson,® a “Jim Crow” law was upheld as designed to pro, mote 
the public comfort, peace, and good order. 

The Hours of Labor 

The regulation of the hours of labor and of wages has been 
one of the difficult problems in the exercise of the police power. 
In the interest of the public health and well-being, and incident- 
ally of morals, there has been much legislation of a “social” na- 
ture in regulation of labor conditions, the legal justification for 
which must he in the police power. Opposed to this is the legal 
right of the employer and employee to be let alone and to make 
their own contracts for labor, the basis for which may be sought 
under the claim of due process of law. 

The constitutional history of the regulation of hours of labor 
shows a gradual shift of emphasis on the part of the Supreme 

® See p 539. 

*See p 542 

®See p 540. 

® See p 540. 
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Court from the individualistic mfluences of due process to the 
“social” influences of the police power. 

As early as 1898, in Holden v Hardy, a case coming from the 
state of Utah, a state law limiting the hours of labor to eight a 
day except in cases of emergency, and applying to workers in 
underground mines or smelters or other institutions for the re- 
duction of ores or metals, was upheld. The prmciple involved 
was that the hours of labor under conditions especially dangerous 
to health were subject to reasonable regulation. 

In 1905 came the case of Lochner v. New York, “The Bakers’ 
Case,” mvolving a section of the labor law of the legislature of 
New York state, limiting labor m bakeries to ten hours a day and 
six days a week, with provision for certain exceptions. The Su- 
preme Court took the position that the baker’s trade was not 
especially unhealthy or dangerous and held these provisions of 
the labor law unconstitutional as not coming properly under the 
police power. “It is manifest to us that the limitation of the 
hours of labor as provided for in this section . . . has no such 
direct relation to and no such substantial effect upon the health 
of the employ^ as to justify us in regarding the section as really 
a health law.” This decision evidently excluded ordinary occu- 
pations, not especially hazardous to health, from the operations 
of the police power, in the matter of hours of labor. 

Later, m- Muller v. Oregon, the Supreme Court upheld a maxi- 
mum limit of ten hours a day for women working in mechanical 
establishments, factories, and laundries. This apparently treated 
all occupations mvolving long hours as dangerous to the health 
of women. 

In 1917, a further step was taken and the Bakers’ Case was 
overruled, or at least ignored, for in Bunting v. Oregon the Su- 
preme Court upheld an Oregon law which, with certam excep- 
tions, limited the hours of labor “m any mill, factory or manu- 
factunng establishment” to ten hours a day. By this decision 
the principle that the hours of labor in ordmary occupations, 
even for men, are subject to reasonable regulation under the po- 
lice power seems to be established, so far as the federal 
Constitution is concerned. While the Bakers’ Case was not 
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mentioned in the opinion of the court m this case, it appeared 
diat the intention was to overrule the earlier case. 

It may be concluded from these cases that the Supreme Court 
now will uphold reasonable maximum limitations upon the hours 
of labor even as applied to men m ordinary occupations. The 
justification lies in the police power, to protect the well-being of 
the people. There is a direct relationship between long hours 
and health. 

Wages 

In 1923, after the decision in Bunting v Oregon, the Supreme 
Court was confronted with another phase of the same general 
problem. If the police power justifies the fixing of a maximum 
limit to the hours of labor, may it not also justify the fixmg of a 
minimum limit to the wages of labor? Adkins v The Child- 
ren’s Hospital involved the validity of an act of Congress apply- 
ing to the District of Columbia and establishing a Minimum 
Wage Board with power to fix standards of mimmum wages 
for women and minors in any occupation. The Court held that 
this act was a violation of the freedom of employer and employee 
to contract with one another upon the price for which the em- 
ployee should render service, and therefore a denial of due 
process of law. The opmion questioned that a minimum wage 
for women, fixed by a board, and varymg between different occu- 
pations, could be directly related to health, when the mcome 
necessary to preserve health would vary so greatly in individual 
cases. The same lack of relationship was found in regard 
to wages and morals. 

However, in West Coast Hotel Co. v. Parrish, the Supreme 
Court specifically overruled the conclusion m the Adkins case, 
upholdmg a minimum wage law for women and mmors of 
the state of Washmgton. The Court found a direct relationship 
between wages and the health of women and considered the lat- 
ter a matter of public interest. 

Business Affected with a Public Interest 

The question of price fixing has recently been the subject of 
much discussion. In the past, governmental price fixing was 
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limited to a definite group of activities — those affected with a 
public interest. The difficulty was to determme which were “af- 
fected with a public interest.” Railroads and street car com- 
panies clearly belong to this group. Roads historically have been 
looked upon as public in nature Moreover, railroads operate 
under franchises granted by the state. In addition, their business 
partakes of the nature of a monopoly. Even though competing 
companies are granted franchises m the same general area, com- 
petition cannot be entirely free between roads that are not exactly 
parallel and do not serve exactly the same public equally well. 
Moreover, the nature of their busmess precludes the existence of 
many companies in one area. At the same time, the public is so 
dependent upon their services that even without these special 
charactenstics they probably would be regarded as of a public 
nature. Cities and metropolitan areas could be destroyed by a 
breaking down of transportation services, and this fact should be 
sufficient to invest them with a public interest. 

Other public utilities, such as gas and electric companies, have 
much the same characteristics as transportation companies. 
They operate under franchises, tend to be monopolistic, and pro- 
vide services of vital public mterest. The fixing of rates for such 
concerns has been considered entirely proper, since they are 
thought to be endowed with a public interest. 

It IS possible that the courts will expand the number of busi- 
nesses that they consider affected with a public interest. In an 
emergency the courts will uphold regulations that might not be 
permitted at other times. Rents may be regulated temporarily 
as a result of conditions created by war (Block v. Hirsh). The 
Supreme Court has upheld the fixing of the maximum storage 
charges of grain elevators on the grounds that m a state in which 
elevators are needed to provide facilities for a great gram grow- 
ing area, the elevators become affected with a public mterest 
(Munn V. Illinois). The Court pomted out that baking, millmg, 
innkeeping, and other occupations had in England been subject 
to similar regulations as to maximum charges, and that some 
states still had regulations upon these matters. 

The most notable instance of an attempt by a state to invest 
ordmary private business with a public mterest occurred m 
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Kansas. There the state declared the manufacture and prepa- 
ration of food for human consumption, the manufacture of 
clothing for human wear, the production of fuel, the transporta- 
tion of the foregomg, and public utilities and common carriers 
all to be affected with a public mterest. It set up a Court of 
Industrial Relations consisting of three judges with powers to 
fix wages when in wage disputes it found the peace and health 
of the public imperiled. The Supreme Court held (Wolff Pack- 
ing Co. V. Court of Industrial Relauons) that the Kansas law 
was mvalid. It did not directly hold that the businesses men- 
tioned were not or could not be invested with a public interest, 
but did hold that even though invested with a public interest, the 
act went too far m using that as an excuse for wage fixmg. Price 
fixing, except upon wages, was not directly involved, but the rea- 
sonmg of the opinion certainly would have excluded price fixmg 
upon the commodities produced by those mdustries. Of course, 
the services of public utilities and common carriers are subject 
to such price regulation. 

In relation to the condition of workers m industry, therefore, 
It appears that reasonable maximum hours of labor may be fixed, 
but wages may not be fixed by the state. The prices for com- 
modities and services are not subject to regulation, except 
in busmesses affected with a pubhc interest. The courts will 
not accept the mere declaration of a legislature that a busmess 
is affected with a public interest, and even then, where it is found 
to be so affected, they will not necessarily hold it subject to price 
regulation. Only where the public is vitally dependent upon the 
services of a busmess will the courts hold it to be subject to price 
regulation. 

Another phase of legislative effort to expand the field of busi- 
nesses affected with a public interest has appeared in licensing 
laws. The state of Oklahoma declared the manufacture, sale, 
and distribution of ice to be a public business, and required a 
hcense for anyone who should engage in such business. The li- 
censes were to be issued by the Corporation Commission of 
Oklahoma, and were to be granted to a new company when a 
necessity for such company should be proved. The Supreme 
Court held (New State Ice Co. v. Liebmann) that the act was 
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invalid. It was admitted that certain forms of business had been 
regarded by die courts as invested with a public character. 
Grist mills, serving the public, have been m this class Irrigation 
might in some localities have such importance as to be mvested 
with a public interest. Cotton gms in Oklahoma had been in- 
cluded, before the present case was decided, because of the great 
importance of cotton in that state and the relation of cotton gins 
to the public. The Court saw nothmg, however, in the nature 
of the ice busmess that warranted a treatment different from that 
accorded other industries in general. The act was designed 
neither to protect against monopoly nor to encourage competi- 
tion It did not regulate a busmess, but was designed to 
preclude persons from engaging in it. There was nothing pecul- 
iar in the business to distinguish it from other ordinary forms of 
manufacture and production. The case was not different from 
that of a dairyman who attempted under state authority to ex- 
clude new dairymen from operating, on the ground that there 
were enough dairymen in tlie busmess. It did not involve a 
natural monopoly. The enterprise involved was not dependent 
upon the grant of public privileges. There was no purpose m 
the act to protect natural resources. There was nothing m the 
product to distinguish the business from ordinary busmess. In 
other words, the Court found the ice busmess to be an ordmary 
business, and took the position that as such, while subject 
to reasonable regulation, it was not subject to the sort of control 
involved in the act. 

However, in Nebbia v. New York, the Supreme Court subse- 
quently upheld an act of the State of New York which set up a 
Milk Control Board with power to fix maximum and mmimum 
retail prices on milk. The Court admitted that the dairy indus- 
try was not m the accepted sense a public utility, but pointed 
out that there was no closed class of “businesses affected with a 
public interest’’ which meant m fact “subject to control for the 
public good.” In the present mstance, destructive price cutting 
was endangermg the dairy business, which was supplying a com- 
modity needed by the public. The present regulations were not 
arbitrary or unreasonable so as to constitute a denial of due proc- 
ess of law. Thus, a busmess usually not regarded as “affected 



THE POLICE POWER 


5J5 

With a public interest” was, at least under the unusual circum- 
stances of this case, held to be within the class so affected with a 
public mterest as to be subject to a price-fixing measure. 

Limited by 'Rjeqinrement of Due Process of Law 

Even though a business clearly is affected with a public interest 
it is not subject to arbitrary regulation by the state under 
the guise of the police power. There is no phase of busi- 
ness more clearly affected with a public interest than is transpor- 
tation. Railroads are without question subject to governmental 
regulation, and yet an arbitrary regulation will be held invalid as 
a denial of due process of law. The most strikmg application of 
this prmciple appears m rate fixing The rates charged by car- 
riers for the transportation of goods or persons are unquestionably 
subject to regulation. If, however, these rates are made so low 
as to deny a reasonable return to the carrier, the regulation will 
be held invalid as a denial of due process of law (Smyth v 
Ames) . Just what constitutes a fair return is not clearly determ- 
med. “A rate of return may be reasonable at one time and be- 
come too high or too low by changes affecting opportunities 
for investment, the money market and busmess conditions gener- 
ally” (Bluefield Water Works & Improvement Co. v. Public Ser- 
vice Commision). Perhaps six or eight per cent upon the 
valuation of the property of the carrier would be a reasonable 
percentage. One of the difficulties in such cases is to determine 
upon the proper valuation for the property, since there is much 
room for dispute upon the method to be followed. 

Zoning Laws 

Another problem created by modern conditions has been m re- 
lation to zoning laws and laws regulating billboard advertising. 
The courts have been reluctant to include esthetic considerations 
withm the scope of the police power. A leadmg case involved a 
zoning ordinance of the village of Euclid, a suburb of Cleveland, 
Ohio. The ordmance divided the municipality into six “use” 
districts, classified according to the use to which they were to be 
put. One was restricted to single-family dwellings and certain 
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other uses; a second added two-family dwellings to the types 
permitted in the first district, a third added apartment houses, 
hotels, and certain other similar buildings; a fourth added such 
buildings as banks, offices, and retail stores; a fifth added ware- 
houses, certam types of manufacturing plants, and similar busi- 
nesses, and a sixth included gas works and some other types of 
plants A sevendi class of users was prohibited altogether. There 
were three height districts in which buildings over a fixed height 
were prohibited, with such exceptions as church spires and water 
tanks. There were four area districts with provision for the size 
of lots m each district The ordinance contained regulations 
also upon the width of lots, the use of signboards, and other mat- 
ters (Village of Euclid v. Ambler Realty Co). The ordinance 
was upheld by the Supreme Court as an exercise of the police 
power. The Court took the position that zoning aided in the pre- 
vention of mjury to children and others, the prevention of 
disorder, extinguishment of fires, and promotion of health. It 
was also pointed out that the construction and repair of streets 
was rendered easier and less expensive by confinmg the greater 
part of the heavy traffic to certain streets. These arguments ap- 
peared to be the basis for the position of the Supreme Court, al- 
though the primary purpose of zoning laws probably is the 
protection of property values, considerations of an esthetic nature, 
and considerations affecting the comfort and peace of mmd of res- 
idents. While esthetic considerations probably are not clearly 
included within the police power, the courts have shown a ten- 
dency m connection with zoning laws, and particularly in connec- 
tion with billboard legislation, to recognize regulations that have 
an esthetic purpose. 

Conservauon haws 

A form of exercise of the police power that has acquired es- 
pecial significance m recent times has been m connection with 
the conservation of natural resources. Of particular importance 
is the power of a state to prohibit waste m petroleum at 
the wells. Such prohibition is permissible not only to prevent 
waste in the ordinary use of the term; it may also be applied so 
as to prevent the withdrawal of greater quantities from a common 
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source than can be transported or marketed or than are necessary 
to meet reasonable market demands. The amounts taken from 
each well may be “prorated” among the wells so as to permit no 
one well from taking more than its just proportion. This is jus- 
tifiable on the ground that because of the peculiar conditions 
of the industry, the excess withdrawal of oil from any one well in 
a particular area compels others drawing from the same pool to 
increase production in self-defense. The result is likely to be 
overproduction, with consequent wasteful methods of storage. 
Natural gas also is lost by such uncontrolled production. This, 
m turn, causes economic waste m that the remaining oil is made 
more difficult to obtain (Champlin Refining Co. v. Corporation 
Commission of Oklahoma).^ 

It does not follow that because the state may control the use 
of such natural resources as gas and oil, lying beneath the sur- 
face of the owner’s property, it may also control such natural re- 
sources as timber, affixed to the surface of the property. The 
owner’s control of his property, when it is in the form of a free 
gas or fluid, lying beneath the surface, is not so complete as it 
would be if It were confined and reduced to his physical control. 
Regulations of the state with conservation in view are more ap- 
plicable to property in this free state than to fixed property on 
the surface of the ground. 

The Fubhc Health 

One of the most obvious phases of the exercise of the police 
power is in relation to the public health. The discovery of germs 
as a source of disease, discoveries in the way of the prevention 
of disease, and sociological theories upon methods of improving 
the physical well-being of the race have created borderline cases 
of the exercise of the police power. Quarantine laws are permis- 
sible to exclude persons with dangerous contagious diseases from 
contact with healthy persons. Compulsory vaccination of the in- 
habitants of a town may be required, at least where there 
is substantial evidence that there is danger of an epidemic 
(Jacobson v. Massachusetts). In Buck v. Bell the Supreme 


^Sec p. 695. 
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Court upheld the constitutionality of a Virginia law which per- 
mitted the sexual sterilization of the inmates of certam state 
institutions where the inmates were afflicted with hereditary in- 
sanity or imbecility. Very careful provision, mcludmg an appeal 
to the courts, was made to protect the patients against the abuse 
of the powers granted in the law. In this case, which mvolved 
a feeble-minded woman, who was the daughter of a feeble-minded 
mother and the mother of an illegitimate feeble-mmded child. 
It was held that the operation would not be a violation of due 
process of law and the equal protection of the laws. 'It is bet- 
ter for all tlie world, if mstead of waiting to execute degenerate 
offspring for crime, or to let them starve for their imbecility, so- 
ciety can prevent those who are manifestly unfit from continuing 
their kind. . . .Three generations of imbeciles are enough,” 

Pubhc M.orals 

In legislatmg in the mterest of public morals, the police power 
extends to practices that are not immoral in themselves but that 
encourage immoral tendencies. There is nothing immoral in the 
playing of billiards or pool. The state may nevertheless prohibit 
the maintenance of billiard tables for hire, since estabhshments 
of this nature may have a harmful tendency (Murphy v. Cali- 
fornia). 


Summary 

The police power then is the inherent power of the state to re- 
strict the individual in the interest of society. It may not be 
used arbitrarily, and is limited by other principles that safeguard 
the interests of the individual. Its extent and methods of appli- 
cation will vary with the changing needs of society. In a very 
broad sense, it includes all valid legislation, since it is the power 
to legislate in the mterest of the whole. 
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MENTS IN ACTION 




CHAPTER XXIX 


Interstate Commerce 

Importance of the Commerce Clause 

A proper comprehension of any system of government calls 
for a knowledge of more than the details of its structure and of 
the forces that put it mto action, for government is a living thing 
mtended to meet the political problems of society. An under- 
standing of the government of the United States, therefore, can 
be attamed only after examinmg into the manner m which the 
federal and state governments are meeting the great issues of our 
age. Both federal and state activity in relation to many of these 
questions center around the interpretation of the commerce clause 
of the federal Constitution. 

“The Congress shall have Power. . . To regulate Commerce 
with foreign Nations, and among the several States, and with the 
Indian Tribes . . . .” (Article I, Section 8). 

There is no single provision of the Constitution that has con- 
tributed more to the expansion of the central government than 
has the commerce clause. Although the need for a national con- 
trol of commerce was one of the reasons for the adoption of the 
Constitution, the clause for many years played litde part in our 
constitutional history. Commerce was in a comparatively simple 
state. A relatively small part of it was interstate, most of this 
was by water, and there were few legal problems involved. In 
fact, the jurisdiction given to the federal courts over admiralty 
and maritime matters, carrymg with it a power on the part of 
Congress to issue regulations, might well have been found suflE- 
cient.^ It was only with the growth of railroads and the mcreas- 
ing complexity and volume of our interstate trade that the com- 
merce clause acquired great importance. Today, the clause has 

^See p 576 
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been so expanded by legislative and judicial interpretation that 
state regulation, even of local commerce, is being reduced to a 
minimum, while the federal government is using its control of 
interstate commerce as a basis for an increasmg volume of laws 
for the regulation of American business and even for the protec- 
tion of the public health and morals. 

Up to 1840 only five cases involvmg the commerce clause had 
reached the Supreme Court. By i860, they had reached a total 
of twenty. Even by 1890 the number was only one hundred 
forty-eight. The problems are now so numerous and compli- 
cated that special machmery is necessary to admmister the fed- 
eral regulations. 

The Subjects of Interstate Commerce 

The determination of what constitutes “commerce” was one of 
the earliest problems to confront the Supreme Court. This was 
one of the questions involved in the case of Gibbons v. Ogden, 
the first of the long series of mterstate commerce cases. The 
state of New York had granted to Robert Fulton and Robert R. 
Livingston the exclusive privilege of navigating by steam the 
waters of that state. An assignment had been made from them 
to John R. Livingston and from him to Aaron Ogden to navigate 
between Elizabethtown, New Jersey, and New York City. Gib- 
bons was navigatmg this route with steamboats licensed to oper- 
ate in the coasting trade under an act of Congress. He had been 
enjoined by the New York courts from navigating the waters of 
that state in violation of the state grant. The Supreme Court 
held agamst the right of New York to grant the privilege. It 
had been argued that the problem involved was not a matter of 
“commerce,” but of “navigation.” In his opinion Marshall said: 
“Commerce, undoubtedly, is trafl&c, but it is something more — ^it 
is mtercourse,” and this, he said, included navigation. Thus, 
Congress had jurisdiction, not only over the goods of interstate 
commerce but also over the means of transportation. 

Later the question was raised as to whether Congress had ju- 
risdiction over the transmission of intelligence by telegraph. An 
act of the state of Flonda had granted to the Pensacola Tele- 
graph Company certain exclusive privileges which conflicted with 
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the plan of the Western Union Telegraph Company to construct 
a telegraph line through the state to Pensacola. This grant con- 
flicted with an act of Congress The court held the state law 
mvalid, and, in the opmion, referrmg to the commerce clause and 
to the Congressional power to “establish Post OfEces and post 
Roads,” said: “The powers thus granted are not confined to the 
mstrumentaliues of commerce, or the postal service known or m 
use when the Constitution was adopted, but they keep pace with 
the progress of the country, and adapt themselves to the new de- 
velopments of time and circumstances They extend from the 
horse with its rider to the stage-coach, from the sailing-vessel to 
the steamboat, from the coach and the steamboat to the railroad, 
and from the railroad to the telegraph, as these new agencies are 
successively brought into use to meet the demands of increasing 
population and wealth. They were intended for the government 
of the business to which they relate, at all times and under all 
circumstances” (Pensacola Telegraph Company v. Western Union 
Telegraph Company). The regulatory power of the federal gov- 
ernment has m the same way been extended to the radio. 

All goods transported across state lines are in mterstate com- 
merce. The fact that they are carried in the private automobile 
of an individual and are for his personal use does not deprive 
the goods of their character as mterstate commerce (United 
States V. Simpson). In fact, the individual himself is subject to 
regulation under this clause. 

A limi tation upon the term “interstate commerce” was brought 
out in the case of United States v. E. C. Knight Co. There was 
being consummated a combmation of sugar refiners, who, it was 
alleged, produced most of the refined sugar manufactured m the 
United States. It was charged that the purpose was to obtam 
control of the pnce of sugar and that the completion of the com- 
bmation was violation of the Sherman Anti-Trust Act, which 
had been passed under the commerce power. The Court took 
the position in this case that manufacmre was not commerce, as 
manufacture merely changes the form of the goods, whereas 
commerce relates to sale and transportation. It should be noted, 
however, that the practical effect of this decision has been much 
mitigated by subsequent decisions which emphasize the pomt 
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that sale can be regulated Cases similar to the Knight case 
would now be presented as involving an effort to control inter- 
state sales As most manufacturers in this country are manufac- 
turmg for interstate sale, the regulatory power of Congress can 
now be exercised over most combinations of manufacturers. In 
addition, manufacture itself may be subject to federal regulation 
if It IS part of a “flow of commerce.”" However, the general 
principle laid down m the Knight case, that manufacture is not 
commerce, still stands. 

An attempt by Congress to regulate child labor under the com- 
merce power has been held unconstitutional. The transportation 
m interstate commerce of the products of child labor was prohib- 
ited in an act of Congress of September i, 1916, but the Supreme 
Court held that this act was unconstitutional, smce it attempted 
to regulate the local industries of the states (Hammer v. Dagen- 
hart). Thus, in this decision the Court applied the doctrme of 
the Knight case that manufacture is local and is not interstate 
commerce. 

Insurance is not interstate commerce This was decided m 
1868 m the case of Paul v. Virginia, wherein the Supreme Court 
upheld an act of Virginia requirmg the agents of msurance com- 
panies incorporated in other states to procure a license to do 
business in Virginia. “The policies are simple contracts of in- 
demnity against loss by fire, entered into between the corpora- 
tions and the assured, for a consideration paid by the latter. 
These contracts are not articles of commerce in any proper mean- 
-ing of the word. They are not subjects of trade and barter of- 
fered m the market as somethmg having an existence and value 
independent of the parties to them. . . . The policies do not 
take effect— are not executed contracts— until delivered by the 
agent in Virginia.” This decision has prevented the federal reg- 
ulation of the msurance business. « 

In contrast with this decision, holding insurance not to be in- 
terstate commerce, are two cases, one dealmg with lottery tickets 
and the other with a correspondence school. Lottery tickets, as 
promises to pay in a certain eventuality, have some similarity to 
insurance policies, but the mterstate transportation of lottery 
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tickets has been held to be interstate commerce. In Champion 
V. Ames it was held that the interstate shipment of lottery tick- 
ets could be prohibited by Congress. This case is to be distin- 
guished from Paul v. Virginia in that it dealt only with the lot- 
tery tickets m so far as they entered interstate commerce. 
Congress could not control the lotteries themselves. Somewhat 
more m contrast with Paul v Virgmia W'as the case involvmg a 
correspondence school engaged in transmitting papers, textbooks, 
and the like, and collecting fees and soliciting students. This 
was held to be mterstate commerce (International Textbook 
Company v. Pigg). 

On the other hand, a broker in bills of exchange has been held 
to be subject to state taxation on the ground that he is not en- 
gaged m interstate commerce, although the bill of exchange may 
be an instrument of mterstate commerce. An analogy was 
drawn by the Supreme Court between the business of the broker 
in international bills of exchange and that of the shipbuilder. 
Both were supplymg an instrument of commerce, but both busi- 
nesses would be subject to state taxation. Neither could claim, 
exemption from a tax upon his busmess merely because his prod- 
ucts might be used in interstate commerce (Nathan v. Louisi- 
ana). 

A curious exception to interstate commerce is wild animals in 
their natural state. The killmg of wild ammals is not subject to 
regulation under the commerce clause, although the federal gov- 
ernment may acquire jurisdiction m certain cases under other 
parts of the Constitution.® After such animals have been killed 
or captured, however, they are, of course, subject to the power of 
Congress over commerce, if transported across state lines. 

The Interstate Journey 

Perhaps even more difficult than the question of what consti- 
tutes the subjects of interstate commerce has been the problem 
of determmmg when an mterstate journey begins and ends. In 
Gibbons v. Ogden it was made clear that if the journey goes 
across a itate line, an interstate character is given to the whole 


®See p. 152. 
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journey, from the point of departure m the first state to the final 
destmation. While it is the crossmg of the state line that estab- 
lishes the journey as interstate m nature, that part of the jour- 
ney which preceded the crossing of the state line is just as much 
a part of the interstate journey as the part that followed the 
crossmg of the state Ime. The jurisdiction of the federal gov- 
ernment begins where the journey begins, and therefore it is fre- 
quently important to determme just where the journey began. 
Likewise, since the jurisdiction of the federal government ends 
with the end of the journey, it is often necessary to determine at 
just what point the journey came to an end. 

The Begmnmg of the Journey 

In general, the mterstate journey begms when the goods are 
turned over to the interstate carrier, that is, to the express com- 
pany or the railroad. In some cases, however, this criterion can- 
not be applied, as no carrier is mvolved. In Coe v. Errol, logs 
were cut, brought down to the bank of a river in New Hamp- 
shire, and left there waitmg for a convenient time at which they 
were to be floated down to a pomt m Maine. The town of Errol 
levied Its property tax upon the logs while they lay on the bank. 
The owner claimed that they were in interstate commerce. The 
Supreme Court held the tax valid, stating that the journey did 
not begm until the logs were actually started down the river on 
the way to their destination. The intention of the owner to send 
them down the river did not give them an mterstate character. 

Interruptions to the Journey 

Interesting problems have ansen m connection with interrup- 
tions to the mterstate journey. Another case dealing with logs 
can be used to illustrate this. In this case (Champlain Realty 
Co. V. Brattleboro), logs intended for another state had been 
floated down the West River, but at the junction of that river 
with the Connecticut River, at Brattleboro, m Vermont, the logs 
had been caught by a boom and retained while awaiting lower 
water in the Connecticut. Later the boom was cut and the logs 
were floated down to their destmation in New Hampshire. The 
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town of Brattleboro levied its property tax upon the logs while 
they were being held at the boom. The tax was held invalid, in- 
asmuch as the logs had been stopped merely to facilitate their 
safe delivery, and not for the purpose of putting them through 
some process. They were still in interstate commerce and not 
subject to the taxmg power of the state. 

The End of the Journey 

Even more difficult has been the problem of determining what 
constitutes the end of the journey. In general, it can be said 
that the jurisdiction of the federal government ends and that that 
of the state begins when the goods become commingled with the 
goods of the state. The problem is to determine when this com- 
minglmg has taken place. One prmciple applied by the courts 
is that when goods brought from another state have been resold 
by the importer they lose their mterstate character and become 
commmgled with the goods of the state. It does not follow, 
however, that the goods remam in interstate commerce until re- 
sold. They may have been removed from the original package 
in which they were packed when they were shipped. In this 
case, the “original package doctrine” may apply, that is, the 
goods became commingled with the goods of the state when the 
original package is broken. This prmciple is sometimes referred 
to as though it were an absolute and mvariable rule. As a mat- 
ter of fact, since it is merely a measure for determming whether 
the commmgling with state goods has taken place, the origmal 
package doctrine is not always strictly adhered to. For instance, 
when the state of Tennessee passed a law prohibiting the sale of 
cigarettes, certain manufacturers shipped them to dealers m that 
state, not in large cartons but in small packages, each containing 
ten cigarettes, in which they were to be retailed. It was argued 
that until this package was broken they were not subject to the 
state law. However, the Supreme Court evidently regarded the 
use of small packages as an attempt to evade the law, and based 
its decision upon the theory that the “origmal package” was the 
carton in which cigarettes customarily are shipped to retailers. 
The small packages were subject to the state law (Austin v. 
Teimessee). 
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Another limitation on die origmal package doctrine is in regard 
to the taxmg power of the state. Even though the goods are m 
the original unbroken package m which they were shipped, if 
they have come to rest in the state, and if the tax is a regular 
tax of the state, is reasonable, and does not discriminate agamst 
the goods of interstate commerce, such tax is valid (Woodruff v. 
Parham). The goods must have come to rest. A good example 
would be goods that have reached the consignee and have been 
stored in a warehouse. The tax may not be discnrmnatory 
agamst the goods of interstate commerce, for by the very process 
of discrimination the law would single out the goods of interstate 
commerce from the rest. In that case it could hardly be said 
that such goods were commmgled with the goods of the state. 
The tax must be reasonable, for otherwise it would be a burden 
upon interstate commerce and therefore invalid. 

In die case of Brown v Maryland, it was held that if such 
goods had been imported from abroad, a state tax would not be 
valid, since it would be a tax upon imports. In the opinion in 
this case, the Court also said that the commerce clause would be 
violated by such a tax, but this part of the opmion is overruled 
by Woodruff v. Parham. 

Even the principle that resale brmgs the mterstate journey to a 
close seems to have been abandoned in the decision upon the con- 
stitutionality of the federal Packers and Stockyards Act of 1921. 
Cattle are shipped from various states to stockyards in Chicago 
and other cities in enormous numbers, taken from the cars, 
slaughtered, and the meat packed and shipped on to other states. 
In addition to this, they pass through the process of resale. The 
number shipped from points in Illinois to Chicago is small com- 
pared with the total volume of the business of the Chicago yards. 
Likewise, the amount of the meat consumed m Illmois is small 
compared with the total prepared in Chicago. The constitution- 
ality of the act which placed these transactions under federal 
regulation was challenged on the ground that it was an attempt 
to regulate intrastate commerce. If the Supreme Court had fol- 
lowed a narrow application of the prmciples developed in previ- 
ous cases, it would have been forced to hold the act unconstitu- 
tional. Instead, it chose to look upon all the processes that took 
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place in Chicago as steps in a single interstate journey. In Staf- 
ford V. Wallace, the Court in its opinion said that all these trans- 
actions were merely incidents m a flow of commerce between the 
states that shipped the cattle and those that consumed the meat, 
and that the act was valid. Instead, then, of following a narrow 
interpretation of what constituted the end of the journey, the 
Court viewed it from a broad economic point of view. The 
whole United States is affected by what takes place at the stock- 
yards, and in recognizing this fact the Court accomplished an- 
other extension of the co mm erce clause and an inroad upon state 
control of local busmess. Subsequently, in the Schechter case, 
mvolving the N.R.A., the Supreme Court found no “flow of com- 
merce” where chickens from other states were slaughtered and 
consumed in New York,'* but m the Jones and Laughhn case, 
involving the National Labor Relations Act, the Court applied 
the principle, in respect to a company which imported a major 
part of Its materials from other states and exported a major part 
of Its products to other states, to the extent of upholding the ju- 
risdiction of a board which was designed to prevent labor dis- 
putes and thus to avoid interruptions to the flow (National Labor 
Relations Board v. Jones & Laughlm Steel Corp.).'' 

Trohihitim 

Another interesting question in connection with the commerce 
clause has been whether the power to “regulate” includes the 
power to “prohibit.” Can Congress merely make regulations 
that affect the flow of commerce, or can it go to the length of 
preventing that flow altogether It would appear that the power 
to prohibit does exist where the article prohibited is inherently 
bad. 

In 1895, Congress prohibited the shipment of lottery tickets in 
interstate commerce, and the act was upheld in Champion v. 
Ames.® This decision caused much alarm among those who 
feared that the power of Congress thus sustained would be used 
to invade the domain formerly regarded as belonging to the 

^ See p 624. 

® Sec p 662. 

®See p 753 
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states. Their fears were realized in subsequent events, for this 
decision, which was handed down in 1903, was followed by a 
series of acts that excluded from interstate commerce many 
products that were deemed evil or harmful. Notable among 
these acts are the Pure Food Act of 1906, involving regulation of 
the interstate shipment of food and drugs, the Meat Inspection 
Act of 1907, the Narcotics Acts of 1909, 1914 and 1922, the 
White Slave Traffic Act of 1910, and, although later held uncon- 
stitutional, the Child Labor Act of 1916.^ 

There would seem to be limits, however, to the power of Con- 
gress to prohibit, for the Supreme Court has said that while the 
power to regulate is “plenary,” it is not “arbitrary.” Thus, 
Congress would seem to be limited to prohibitions that are rea- 
sonable in their nature, but, if reasonable, a prohibition is valid. 
For example, the shipment of diseased cattle across state lines 
may be prohibited, for it is not unreasonable to prevent entirely 
the interstate transportation of articles that are inherently bad. 
The same applies to impure foods and the like. 

Intrastate Commerce 

In general, it may be said that a state has control of its inter- 
nal commerce. The framers of the Constitution did not intend 
to surrender to the federal government the control of the purely 
internal commerce of the states. However, this prmciple is sub- 
ject to much limitation, for there is a tendency so to interpret the 
jurisdiction of the federal government over interstate commerce 
as to reduce the jurisdiction of the state to a minimum. In the 
first place, the number of miles of purely mtrastate railroads is 
small, and it is over the railroads that most of the commerce that 
ordinarily is subject to regulation takes place. Even though 
much of this traffic is transferred to buses, these are likely to be 
interstate m character and interstate buses are now under federal 
supervision. As for commerce on water, ships carrying interstate 
goods have an interstate character, and even though they did not, 
they would be subject to the control of the federal government 
under its admiralty and maritime jurisdiction. 

An example of the growing tendency to extend the jurisdiction 


^See p. 748. 
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o£ the central government at the expense of the states is found in 
a senes of cases dealmg with rates. The first of these cases up- 
held state control. The Railroad and Warehouse Commission of 
the state of Mmnesota lowered the rates upon intrastate goods to 
a point lower than the mterstate rate fixed by the federal au- 
thorities. The eSect was to lower the income of the interstate 
railroads that carried this trafSc. Stockholders of the railroads 
brought suit, but the Court, in 1913, upheld the state’s power 
over intrastate rates, at least in the absence of an act of Congress 
to the contrary (Mmnesota Rate Cases). 

Then, in 1914, came the Shreveport case (Houston Railway v. 
Umted States). The Interstate Commerce Commission had ap- 
proved as reasonable certain rates upon goods between Shreve- 
port in Louisiana and points in Texas lying between Shreveport 
and Dallas, Texas. The Texas Railway Commission, however, 
fixed the rates between these Texas points and Dallas at a lower 
figure than the interstate rates to Shreveport. The distances in 
each case were approximately the same. The result of this in- 
equality m rates was to make it more profitable for the mer- 
chants at the intermediate Texas points to do business with the 
wholesale houses of Dallas than with those of Shreveport. The 
lower rates fixed by the Texas Railway Commission effected a 
discrimination agamst Shreveport and therefore against interstate 
commerce, and lowered the return of an mterstate railroad. The 
Interstate Commerce Commission then issued an order to the 
effect that the railroads should charge no higher rate between 
Shreveport and the Texas points than they did between Dallas 
and those pomts where the distances were equal. The railroads 
felt that they could not properly be compelled to lower their 
rates from Shreveport to the Texas points, since these had been 
declared reasonable by the Interstate Commerce Commission. 
Of course, they were willing to raise their rates between Dallas 
and those points, but this would have brought them into conflict 
with the orders of the Texas commission. Therefore, they re- 
fused to comply with the order of the Interstate Commerce Com- 
mission for equahty in rates. The Supreme Court upheld this 
order of the Commission, and since the interstate rate had been 
held reasonable, required that the intrastate rate from Dallas to 
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the intermediate points should be raised. This decision did not 
lay down tlie principle that the Interstate Commerce Commission 
could fix an intrastate rate. It did mean, however, that the 
Commission could require a relationship between an interstate 
and an intrastate rate and that, if the interstate rate were rea- 
sonable, the mtrastate rate must be adjusted. This is not very 
different from fixmg the rate. 

The Shreveport Case was followed by the Wisconsm Rate 
Case (Wisconsin v C.B.&Q.R.R.). The Transportation Act of 
1920 had provided for a fair return upon the value of the prop- 
erty of the roads as a whole or of such rate groups or territories 
as might be established. The Interstate Commerce Commission, 
under this act, permitted the raising of certam interstate rates. 
The state of Wisconsm refused to raise its mtrastate rates to 
meet these mterstate rates. As interstate railroads were carrying 
the intrastate goods to which these lower rates applied, the return 
of the whole road was affected thereby. The Interstate Com- 
merce Commission, therefore, ordered increases m the intrastate 
rates to meet the mterstate rates. The Supreme Court upheld 
the validity of the order. The circumstances in this case were 
substantially similar to those m the Minnesota Rate Case, except 
that in the Wisconsin case the Transportation Act supplied the 
Congressional authority that was lacking m the other. 

The three cases cited above show a steady decrease in the state 
control of intrastate rates. Such control is approachmg the pomt 
of disappearance. Congress and the courts have been forced to 
recognize the fact that the railroads constitute a national unit or 
at least a number of large umts that transcend state lines. 

The exercise of the pohce power upon local commerce is sub- 
ject to much the same linutations that apply to the exercise of 
state control over local rates. It cannot be applied m such a 
way as to efiect a burden upon interstate commerce. Thus, a 
Louisiana statute prohibitmg separate accommodations for white 
and colored persons was not valid even in reference to persons 
traveling between two points in that state upon interstate steam- 
boats, for if other states had different requirements there might 
be a constant shifting of passengers as the boat passed from one 
side of the channel to the other (Hall v. DeCuir). 
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It is a general rule that when a carrier operating wholly within 
one state accepts goods for transportation to other states, it is to 
that extent engaged in interstate commerce. This prmciple was 
laid down m regard to water transportation in the case of the 
“Daniel Ball,” a vessel operating entirely m the state of Michi- 
gan but carrying goods from and to other states. The vessel was 
held to be subject to Congressional regulation (The Daniel Ball). 

State Kegulatzons and Interstate Commerce 

Questions sometimes arise concerning the power of a state to 
make regulations that affect interstate commerce. While it is 
true that a state may not strictly “regulate” mterstate commerce, 
nevertheless some state regulations, made under powers admit- 
tedly belongmg to states, may affect interstate commerce and still 
be valid. In general, it may be said that such state regulations 
are valid if reasonable and if passed under the police power or 
the power to make local regulations, provided they do not con- 
flict with a federal regulation and provided there is no necessity 
for uniformity over the whole country. 

In 1803, the legislature of Pennsylvania passed an act requir- 
ing that vessels entering or leavmg ports not withm the Delaware 
River should take on a pilot and should make certain reports. 
In a case involving this act, it was upheld on the ground that it 
was a proper local regulation, not m conflict with an act of Con- 
gress (Cooley V. Board of Wardens). This is the best known of 
a series of cases upholdmg such state acts. 

In Escanaba Company v. Chicago, a similar question concern- 
mg a local regulation was involved. The city of Chicago had 
erected drawbridges over the Chicago River, connecting different 
parts of the city, and had provided that between six and seven 
o’clock in the morning and from half-past five to half-past six 
in the evening the draws should not be opened, and that during 
the day between seven o’clock and half-past five they should be 
opened for not over ten mmutes at a time, after which they 
should remain closed for at least ten minutes. The purpose was 
to provide passage over the bridges durmg the morning and eve- 
ning rush hours and to give reasonable accomodations for such 
passage at other hours of the day. The Escanaba Company, 
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with lake vessels engaged in interstate commerce, contested the 
constitutionality of the ordinance. The Supreme Court held, 
however, that this ordinance was a reasonable exercise of the 
state power over local matters. 

In like manner the courts have upheld a state law requiring 
that railroad engmeers be examined and licensed, the engineers 
paying a reasonable fee for the examination (Smith v. Alabama). 
A state act providing that cars should not contam stoves for heat- 
ing purposes has been upheld (New York, New Haven and Hart- 
ford R.R. V. New York). For the convenience of the public a 
state may require that trains in reasonable number shall stop to 
take on passengers at towns of a certam size (Lake Shore & 
Michigan Southern Ry. Co. v. Ohio). In each of these instances 
the court held that the act was a reasonable one. Otherwise the 
state regulation would have been mvalid. For instance, in the 
last case mentioned it would not have been permissible to require 
that all mterstate trains should stop at a small town that already 
was served by a number of trains. 

An act ostensibly passed under the police power but actually 
discriminatmg agamst the goods of interstate commerce is uncon- 
stitutional The state of Virginia provided that beef, veal, or 
mutton sold in that state should be inspected when the animals 
had been slaughtered at a distance of one hundred or more miles 
from the place of sale, a fee of one cent a pound being charged 
for such inspection. The Supreme Court held this act mvalid. 
As the act made the distance of the place of slaughter the only 
criterion for determining the need of inspection, and as the tax 
was of an onerous nature, it was a discrimination against the 
goods of mterstate commerce, placing such goods at a disadvan- 
tage as agamst locally slaughtered meats (Brimmer v. Rebman). 

In any case, a state act affectmg mterstate commerce is uncon- 
stitutional if It conflicts with a federal act that deals with the 
same matter under the commerce clause. Moreover, if the prob- 
lem dealt with is one that calls for a uniform rule over the whole 
country, the inaction of Congress is construed as a desire that 
there should be no regulation at all, and the state law is invalid. 
In Henderson v. The Mayor of the City of New York, there was 
involved the validity of an act which required that m addition to 
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making certain reports concernmg passengers, the master or 
owner of every vessel coming into the port of New York should 
give a bond m the sum of $300 for each passenger, to mdemnify 
the state and its subdivisions against expense for the relief or 
support of such passenger for four years thereafter, except that 
in heu of such bond the fixed sum of $1.50 might be paid out- 
right. The Supreme Court held that the practical effect of this 
act would be the payment of the fixed sum, that this was a bur- 
den upon immigration, and that the subject of immigration as a 
whole had been confided to Congress and should be treated in a 
uniform way over the whole country. The act, therefore, was 
mvalid. The effect of this decision was to hold that where na- 
tional uniformity was necessary, the maction of Congress would 
be construed as a desire that the subject should not be regulated 
by the state. 

In the absence of a necessity for uniformity, and where there 
is no conflict with Congressional legislation, a reasonable state 
police regulation is valid. 

SfaU Taxation of Interstate Commerce 

The taxing power of the state may apply even before its regu- 
latory powers may be brought into play. While goods are in in- 
terstate transit, they are subject neither to state taxation nor 
state regulation. In connection with the discussion of the origi- 
nal package docrine, however, it has been observed that after 
such goods have come to rest, even though still m the original 
package and unsold, they may be subjected to nondiscrimmatory 
state taxes. In other words, while still exempt from the regula- 
tory action of the state, they are nevertheless subject to its taxing 
power. If such goods are brought from abroad, however, they 
are exempt from such taxes, for this would amount to a tax upon 
imports (Brown v. Maryland.).® 

The real property of interstate railways has been held subject 
to the state property taxes, at least m the absence of a federal 
law to the contrary. This is true even where the federal govern- 
ment has advanced large sums to aid m the construction of the 


®See p. 568. 
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road, has granted land to it, and has made use of its transporta- 
tion facilities (Thomson v. Pacific Railroad). Incorporation by 
Congress does not alter this rule (Railroad Company v. Penis- 
ton), but franchises conferred by the United States are exempt 
from state taxation (Califorma v. Central Pacific Railroad Co.). 

In taxing the property of an mterstate company it is not nec- 
essary that the state base the tax upon the sale value of the mdi- 
vidual pieces of property. Instead, the property may be evalu- 
ated as a part of a going concern. This can best be seen by an 
example. The Adams Express Company had in Ohio certam 
real estate, horses, wagons, and other property, which the com- 
pany valued at $67,235. After considering the value of the en- 
tire capital stock of the company and other evidence, and deter- 
mining the relative value of the property in Ohio, the state 
reached a valuation for this property of $533,095.80. This 
method of valuation was upheld, for it was not a tax upon the 
capital stock of the concern or upon interstate commerce, but 
was merely a tax upon property within the state valued as part 
of a gomg concern which used all this property as a part of a 
single unit (Adams Express Co. v. Ohio State Auditor). The 
same principle is applied to railroads and telegraph companies, 
where the tax may be based upon the capital stock of the com- 
pany and apportioned upon the ratio of miles of line in the 
state as compared with total mileage. The ratio, however, is 
subject to the principle that it must be a reasonable one. For 
instance, allowance might have to be made for expensive parts 
of a railroad in other states, such as those built through moun- 
tains. In the case of rollmg stock companies, a proportion of 
the total capital stock based upon the ratio of miles covered by 
cars in the state compared with the total miles covered by cars 
of that company throughout the country may be used as a basis 
for taxing capital stock within the state (Pullman’s Palace Car 
Co. V. Pa., as modified by Union Tank Line Co. v. Wright). 

Admiralty 

Closely related to the commerce power is the admiralty juris- 
diction of Congress. Most of the powers of the federal govern- 
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ment are to be found among those granted directly to Congress. 
One of the few exceptions is in relation to cases m admiralty, 
which are placed under the jurisdiction of the federal courts. 
“The judicial Power shall extend ... to all Cases of admiralty 
and maritime Jurisdiction . . . .” (Article III, Section 2). 
From this jurisdiction of the courts. Congress derives its power 
to legislate upon matters of admiralty. 

The admiralty and maritime jurisdiction has been held in thfc 
United States to cover subjects not covered by admiralty m Eng- 
land. The rule in England placed die highest point of the ad- 
miralty jurisdiction at the upper limit of the ebb and flow of the 
tides. This was suited to a country like England with small, 
short rivers, but in America there were great inland seas and riv- 
ers navigable for hundreds of miles. As a result, the admiralty 
junsdiction has been applied to these inland waters, though this 
was not made clear until 1851 (The Propeller Genesee Chief v. 
Fitzhugh). The decisions have not been altogether uniform 
upon the question of the full extent of the admiralty jurisdiction. 
In some instances it has been interpreted in such a way as to 
make the admiralty jurisdiction dependent, m part, upon the 
commerce clause. The better Ime of decisions has mterpreted 
admiralty independendy. It would appear, therefore, that it 
applies to any waters that are in fact navigable. It is not neces- 
sary that the waters be navigable from the sea. They may even 
be entirely within one state. It is not necessary that they form 
part of a line of interstate commerce. 

It is evident, therefore, that there are many matters related to 
water-borne commerce over which Congress has jurisdiction, both 
under the commerce clause and the admiralty and maritime ju- 
risdiction. The jurisdiction of Congress over water-borne com- 
merce is much broader than that over commerce on land. It 
covers not only interstate and foreign commerce, but mtrastate 
commerce as well. 
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CHAPTER XXX 


Transportation 

The Granger Laws 

The most extensive application of the commerce clause of the 
Constitution has been m relation to earners. So long as trans- 
portation was mainly by water, very httle was done m the way 
of regulation either by Congress or by the state legislatures. 
Then came the era of railroad building, accompanied by scandals, 
such as that mvolvmg the Credit Mobilier, and high rates and 
discriminations, summed up in the famous phrase attributed to 
Commodore Vanderbilt, “The public be damned.” This led to 
corrective legislation by the states, known as the Granger Laws, 
begmnmg with an Illmois statute of 1871. The power of the 
states to pass such laws was upheld by the courts (Munn v. Illm- 
ois; Chicago, Burlington and Qumey Railway Co. v. Cutts), 
even to the extent of a decision in 1877 by the Supreme Court 
which held that in the absence of action by Congress, state regu- 
lation of rates upon mterstate commerce was valid (Piek v. Chi- 
cago and North Western Railway Company). This latter deci- 
sion, however, was reversed in 1885, when the Supreme Court, in 
the Wabash case (Wabash, St. Louis and Pacific Railway Com- 
pany v. Illmois), held that even m the absence of federal legis- 
lation, the state laws could not be applied to mterstate com- 
merce. The Wabash case left interstate rates and services un- 
regulated, for the states could not act upon them and Congress 
had not. 


The Act of 1887 

To take care of the interstate phase of the subject. Congress, 
in 1887, passed an Act to Regulate Commerce, the first of a long 
series of regulatory measures that have gradually tightened the 
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control of the federal government over interstate commerce. In 
tracmg the history of these acts we can see how each is designed 
to correct weaknesses in those that preceded, until at the present 
time the railroads complain bitterly that they are unable to real- 
ize a reasonable return upon dieir investment and are completely 
at the mercy of the public. 

The act of 1887 was designed primarily to correct inequalities 
in rates and other discriminations between shippers. It provided 
that all charges should be reasonable and just. Rate discrimina- 
tions between shippers were prohibited, whether they were direct 
discriminations in which one shipper paid a high rate and an- 
other a low one, or indirect devices, such as the “rebate.” The 
latter was the return to a shipper of a part of his shipping 
charges. Obviously, when granted to one shipper and not to 
others, this was equivalent to a difference in rates. The act also 
prohibited unreasonable discriminations between localities or 
commodities, and provided for equal facilities for interchange of 
traffic with all connecting Imes. 

A section of the act known as the Long-and-Short-Haul clause 
prohibited greater aggregate charges for a shorter than a longer 
distance “under substantially similar circumstances and condi- 
tions” over the same line and in the same direction, where the 
shorter was contained m the longer distance, with exceptions 
under the control of the Commission. It seems strange that it 
should be necessary to prevent a railroad from charging less for 
a long distance than for a short distance. However, it can be 
seen that if two companies were operating separate roads be- 
tween two pomts, followmg different routes, competition for traf- 
fic probably would bring their charges down to a reasonable rate, 
or perhaps a “rate war” would take place with consequent loss to 
the roads. This, however, would apply only to traffic between 
the two points at which the roads met. Pomts along either line, 
served by only one road, would be at the mercy of that road. 
Consequently, the mtervenmg pomts paid high rates. The phi- 
losophy of the Long-and-Short-Haul clause assumed that competi- 
tion would bring about reasonable rates between competing 
points, and that proportionately smaller amounts should be 
charged for the shorter hauls. 
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Another section of the act prohibited the “pooling” of freights. 
Pooling often occurred where two roads w’ere competing for 
freight at a given point, with resultant low rates. Under one 
common type of poolmg arrangement they might agree to put a 
percentage of their earnmgs mto a smgle fund and then divide 
this fund between themselves accordmg to some predetermined 
ratio. As a result, neither road would find it advantageous to 
cut its rates below those of the other. Rates would remam uni- 
form and high, and both compames would profit therefrom. 

The act prohibited secret rates and fares. This was to correct 
a practice under which favored shippers, or rather shippers of 
sufficient power to compel concessions, would be granted rates 
below those granted to the general public. The competing small 
shipper thus found himself at a disadvantage all the more annoy- 
ing, because he could only suspect the discrirmnation and could 
not determme its extent. The act provided for the publication 
of rates and fares. As will be noted later, the roads found ways 
of escaping the limitations of this provision, and new legislation 
was necessary to block these means of escape. 

The most important phase of the act of 1887 was the provision 
for a quasi-)udicial commission, the Interstate Commerce Com- 
mission. It is true that in this first act the Commission was not 
given the broad powers that subsequently have been granted to 
It. Nevertheless, the creation of the Interstate Commerce Com- 
mission was in itself of great significance. It was a recognition 
of the fact that Congress believed that it could not depend upon 
the courts to enforce regulations that were really administrative 
in nature. For instance, let us assume that no commission had 
been set up and that the law had merely said that all charges 
should be just and reasonable. Then an individual who believed 
that he had been charged rates that were not just and reasonable 
would have had to bnng his case before the courts. But when 
is a rate just and reasonable ? No more diflScult economic prob- 
lem could be presented. It mvolves intricate questions in rail- 
road admimstration. Yet it would need to be passed upon by a 
judge who probably had no special training m railroad adminis- 
tration. The burden of proof would always be with the individ- 
ual to show that he had been charged an unreasonable rate. 
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Even though the measure for “reasonable” were taken to be 
“nondiscnmmatory,” it would be difl&cult without access to the 
records of the company to prove that there had been discrimina- 
tion. In any case the process would be expensive and the ad- 
vantage would always be with the railroad. Moreover, when one 
rate had been declared unreasonable, a slight adjustment m the 
rate would have presented a new question and a new case. Un- 
der these circumstances, there was needed an impartial adminis- 
trative tribunal to examme and pass upon the facts, leavmg to 
the courts only the questions of law and a general review of the 
case with every presumption in favor of the facts as determined 
by the administrative tribunal. Accordingly, Congress set up 
the Interstate Commerce Commission. 

Even this solution did not make it certain that the courts 
would not attempt a review of the facts in cases coming up from 
the commission. As we shall see,^ it was many years before 
the courts came to the point of accepting the Conjmission’s find- 
mgs of fact as conclusive. Just what constitutes the “facts” 
and what constitutes “law” m rate makmg is in itself a difficult 
question. Looked at in one way, the determination of whether a 
rate is reasonable or unreasonable is a question of “fact.” From 
another point of view, the determmation of whether a given rate 
comes within the term “unreasonable” is a question of law. The 
courts, mterpreters of law, were slow in surrendering to an ad- 
ministrative tribunal a function that is m essence judicial. In 
time, they came to the point of laying down principles for deter- 
mimng the extent of the jurisdiction of the Commission within 
which Its findmgs would be conclusive. Roughly, the dividing 
line is between those problems that require the knowledge of an 
expert in the economic phases of railroad administration, and 
those problems that call for the knowledge of one tr ain ed m the 
law. 

A Commission was necessary for other purposes than the de- 
termination of questions concerning rates and discriminations. 
As an investigative body to aid Congress m further legislation, 
the Interstate Commerce Co mmi ssion has been of great value m 


* See p 587 
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reporting facts and making recommendations. In time, other 
broad functions were given to the Commission. 

The act of 1887 provided that the Interstate Commerce Com- 
mission should consist of five members, to be appomted by the 
President with the advice and consent of the Senate, serving for 
a term of six years, except for the first members, whose terms 
were staggered. The Commission was given authority to investi- 
gate alleged violations of the law, with power to order the sub- 
mission of information and attendance of witnesses. The Com- 
mission was empowered to serve notice upon carriers who vio- 
lated the act to cease and desist and to make reparation for in- 
juries. Where carriers refused to observe an order of the Com- 
mission, that body was given authority to petition the federal 
courts for writs to compel obedience. The carriers were to send 
detailed annual reports to the Comrmssion upon finance, equip- 
ment, revenues, and expenses. The Commission was to report 
annually through the Secretary of the Interior to Congress and to 
make recommendations in regard to needed legislation. 

Difficulties tn the Courts 

The early years of the Commission were not encouraging. 
Adverse court decisions weakened its usefulness. In Counselman 
V. Hitchcock, the first blow fell. The act of 1887 had given the 
Commission power to compel witnesses to testify before it. The 
Constitution, however, protects witnesses from self incnmination. 
To guard against the claim of a witness that his testimony would 
incriminate him, and thus secure an exemption from appearing, 
the act had provided that “such evidence or testimony shall not 
be used against such person on the trial of any criminal proceed- 
mg.” In Counselman v. Hitchcock, the Supreme Court held 
that while this would protect the witness from the use against 
him of testimony given before the Commission, it would not pro- 
tect him from the use of other evidence that was found through 
his testimony. A witness might testify as to certain criminal 
proceedings in which he had been engaged and this testimony 
could not be used agamst him, but with this evidence to guide 
them the authorities might search out other evidence that could 
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be so used. This clause, therefore, did not give full protection 
to witnesses from self incrimination and hence was invalid. 
Without the power to compel the attendance of witnesses the 
Commission was ineffective, for if it could not secure evidence, it 
could not prosecute cases, and the Supreme Court decision left it 
helpless to secure evidence in many instances. In 1893, a new 
act granted immunity from “any penalty or forfeiture for or on 
account of any transaction, matter, or thing” concerning which 
the witness might testify. In the case of Brown v. Walker, this 
was held to be sufficient protection to the witness. 

The Commission was hampered by the necessity of resorting 
to the courts for enforcement of its orders, with the consequent 
delays. The courts refused to accept as final the decisions of 
the Commission upon the facts in cases before it, with the result 
that contestants did not attempt to furmsh the Commission full 
mformation. The courts, with fuller information, might reverse 
the decision of the Commission, with a resultmg loss to it in 
prestige. In the Social Circle Case (Cincinnati, New Orleans 
and Texas Pacific Railway Company v. Interstate Commerce 
Commission), the Supreme Court expressed its disapproval of 
this practice of withholding essential mformation from the Com- 
mission until the case had reached the courts. However, the 
practice contmued for several years until the Court had clearly 
defined the rights of the Commission in this respect. 

In the Maximum Rate Case (Interstate Commerce Commis- 
sion V. Cincmnati, New Orleans and Texas Pacific Railway Co.), 
It was held that the Commission could not prescribe future rates, 
but must wait until the charge had been made and then pass 
upon its reasonableness. The position of the Supreme Court was 
that the prescnbmg of future rates was a legislative function, 
and that Congress must transfer the power m clear terms before 
the courts would recognize the jurisdiction of the Commission. 
On the other hand, the power to pass upon the reasonableness of 
a rate already fixed was permissible, as this was merely the ap- 
phcation of prmciples recognized in the common law. This was 
a most serious blow to the Commission. Before it could act in 
any particular case, the damage would be done. After the ship- 
per had paid his charges and passed them on to the consumer, 
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there would be no benefit to the public in securing a refund for 
the shipper. Moreover, after a rate had been declared too high, 
the road could slightly lower its rate and thus present a new 
question of reasonableness for the determination of the Commis- 
sion. This process could be contmued almost mdefinitely. The 
effect of the Maximum Rate decision was to render the Commis- 
sion practically helpless in the matter of rates. 

The Long-and-Short-Haul clause of the act of 1887 had been 
worded ambiguously. The phrase “under substantially similar 
circumstances and conditions” left the way open for differences 
in interpretation. Various court decisions, more especially the 
Alabama Midland Case (Interstate Commerce Commission v. 
Alabama Midland Railway Co.), in 1897, nullified the effect of 
the Long-and-Short-Haul clause. 

The effect of these decisions practically was to divest the Com- 
mission of power. Reduced to little more than a fact-findmg 
and recommcndmg body, it remained such for several years. 

The loss of effective regulatory power by the Commission 
turned out not to be entirely advantageous to the railroads, for 
they became the victims of a system under which they were com- 
pelled to offer special favors to powerful mtcrests. 

While the act of 1887 had prohibited discriminations between 
shippers in rates and had also prohibited the “rebate,” a multi- 
tude of expedients for giving what were, in effect, rebates had 
since come into being. For instance, to favored shippers using 
their own equipment, such as tank cars, an excessive amount 
would be paid for the use of such cars by the railways. To the 
owners of spur lines an excessive part of the total rate would be 
assigned. In other cases, materials would be bought from the 
shipper at a high rate, excessive damage claims would be accred- 
ited, “demurrage” charges would not be made, or “midnight tar- 
iffs” applymg for a brief period would be announced m advance 
to those shippers who were to be favored. The “midnight tar- 
iff,” of course, was not a means of returning money already paid, 
but was actually a discrimination in rates, although anyone could 
take advantage of these transitory rates — ^provided he knew that 
they existed. Another form of discrimination was the furnish- 
ing of cars to certain shippers during car shortages, while other 
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shippers were forced to wait. The total amount of these open 
and concealed rebates is not known, but for the whole country it 
must have been an enormous sum. An investigation in Wiscon- 
sin of one road disclosed direct rebates, despite the prohibitions 
of the act of 1887, of around $7,000,000 during a period of about 
six years. 

The Elktns Act 

The first step toward rehabilitation was taken with the acquies- 
cence if not the active support of the railroads. The Elkins Act 
was passed through Congress m 1903 without difficulty. This 
act provided penalties for both carrier and shipper for variations 
from the published rates, or for other discriminations. Under 
the act of 1887 only the railroads had been subjected to penal- 
ties for variations from the law. However, it was not the rail- 
roads but the powerful shippers that were the active influences 
in the infractions. It was these shippers who profited from the 
discriminations. The railroads were unwilling accessories and 
losers in the process, being drawn mto these conspiracies through 
their competition for the freights of the big shippers. The new 
legislation, in providing penalties for both railroad and shipper, 
was a projection for the roads and was desired by them as a 
deterrent to the solicitations of the shippers. The country was 
confronted by the spectacle, unusual at that time, of an industry 
Itself demandmg government regulation. 

The second innovation in the Elkms Act lay in the fact that it 
made illegal any variations from the published rates. Previously 
it had been necessary to prove that there had been discr imin ation 
in order to estabfish illegality m such cases. Frequently it was 
difficult to establish the fact of discrimmation. The Elkins Act 
made illegal any departure from the published rates. It would 
not be necessary to prove discrimmation. The “midmght tariff,” 
of course, was eliminated. 

The Hepburn Act 

Disclosures of contmued railroad abuses and the resulting pub- 
Hc mdignation led to the further strengthening of the Commission 
in the Hepburn Act of 1906. While this act dealt with many 
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matters, its most important provision gave to the Commission the 
power to prescribe just and reasonable maximum rates, regula- 
tions, and practices. Except with perimssion of the Commission, 
new rates or regulations were to become effective only after thirty 
days and the Commission was authorized to fix reasonable maxi- 
mum rates which might be made effective for a penod of tw'O 
years. This restored the power lost m the Maximum Rate Case. 
From now on the Commission could prescribe definite future 
rates. There was one limitation upon this power, however. 
Circuit Courts with three judges presidmg had the power to sus- 
pend or set aside orders embodying future rates upon five days 
notice, but there were means for expeditmg such cases. 

The opposition to the passage of the Hepburn Act centered 
around the contention that the authority to prescribe future 
rates was a delegation of legislative power to the Commission. 
It was argued that the prescribing of rates was a legislative func- 
tion, granted by the Constitution to Congress, and that Congress 
could not transfer this power to another body. On the other 
hand, it was obvious that it was impossible for Congress, as a 
practical matter, to work out proper rates for the many commod- 
ities transported by the railroads under the varying conditions of 
traffic. Only a body of men who were expertly mformed upon 
traffic matters could meet such problems intelligently. To be- 
come so mformed, they must devote their entire time to the 
business in hand. Moreover, they must be judicially minded 
and free from the influences of politics. Only an administrative 
tribunal such as the Interstate Commerce Commission could 
meet these conditions. The country wanted effective regulation 
and the opposition was not sufficient to overcome the public feel- 
ing that sent the bill through both houses of Congress with only 
a few dissenting votes. 

Even after the Hepburn act containmg this provision for rate 
fixing had gone into effect, it was by no means certain that the 
courts would not deny to the Commission all effective control by 
taking to themselves the power to review not only questions of 
constitutionality and questions concerning the jurisdiction of the 
Commission but also questions of fact. If that were done, the 
Commission would remain, as under the Act of 1887, a body be- 
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fore whom a mere preliminary hearing was granted. In Inter- 
state Commerce Commission v. Illmois Central Railroad Co., 
however, the Supreme Court upheld, in general, the conclusive- 
ness of the Commission’s findings as to the facts. This position 
of the Court has been adhered to in subsequent decisions. As 
previously pomted out,^ the line of demarcation is between those 
matters, technical in nature, that require the knowledge of an ex- 
pert in railroad problems and those matters that do not call for 
expert knowledge but do require the determination of an author- 
ity tramed in the principles of law. Specifically, the grounds 
upon which the courts will review a decision of the Commission 
are summed up in Interstate Commerce Commission v. Union 
Pacific Railroad Co. as follows: “There has been no attempt to 
make an exhaustive statement of the principle involved, but in 
cases thus far decided, it has been settled that the orders of the 
Commission are final unless (i) beyond the power which it could 
constitutionally exercise; or (2) beyond its statutory power; 
or (3) based upon a mistake of law. But questions of fact may 
be involved in the determination of questions of law, so that an 
order, regular on its face, may be set aside if it appears that (4) 
the rate is so low as to be confiscatory and m violation of the 
constitutional prohibition against taking property without due 
process of law; or (5) if the Commission acted so arbitrarily and 
unjustly as to fix rates contrary to evidence, or without evidence 
to support It; or (6) if the authority therein mvolved has been 
exercised in such an unreasonable manner as to cause it to be 
within the elementary rule that the substance, and not the 
shadow, determines the validity of the exercise of the power.” 

While its provision for rate fixmg constituted the most impor- 
tant feature of the Hepburn Act, it dealt with other matters of 
considerable importance. Perhaps the most interestmg of these 
was the so-called Commodities Clause, which made it unlawful 
for a railroad to transport any commodity manufactured, min ed, 
or produced by it, except timber and its products, and products 
intended for its own use. This clause was intended principally 
to prevent railroads from holding coal min es which would thus 

* See p 582. 
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have a favored position over other mines. In addition to the 
natural advantages arising from a common control, it was possi- 
ble for the railroad to discri m inate against competing mines 
through exorbitant rates and ail the other devices known to the 
practices of the times, provided, at least, the Commission did not 
interfere. On the other hand, the clause would seem unfair to 
those roads that drew a large part of then profits from their coal 
mines. 

The Hepburn Act extended the jurisdiction of the Commission 
to cover pipe Imes for oil, express companies, sleeping-car com- 
panies, various termmal services, switches and spur lines. Passes 
were prohibited except for certain classes of persons. This was 
a blow to politicians who had been able to secure free transporta- 
tion not only for themselves but for constituents. Congressmen 
who had profited from the practice of issuing passes m this lib- 
eral way could not have felt that the railroads were entirely bad, 
and a sympathetic attitude on the part of statesmen certainly 
was desired by the roads. Now this happy arrangement was 
brought to a close. Another provision strengthened the position 
of the Commission by requirmg pubhcity and standardization 
of the accounts of railroads, a measure of benefit to the Commis- 
sion, the public, the shippers, and the earners. In recognition of 
the additional duties placed upon it, the Commission was in- 
creased by the addition of two members, thus brmgmg the mem- 
bership up to seven. 

The Mann-Elkins Law 

Four years later, m 1910, the Mann-Elkms Law was passed. 
The most interesting of its provisions was the establishment of a 
Commerce Court, of five judges, to take appeals from the Com- 
mission. The life of this court was stormy and brief. Unfor- 
tunately, the Commerce Court insisted upon that broad review 
of facts as well as law that had been repudiated by the Supreme 
Court. Had it followed a different pohey, it might have served 
a useful- function in facilitating the progress of cases through the 
courts. For some time it reversed most of the decisions of the 
Commission that were appealed to it, and then was m turn re- 
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versed by tire Supreme Court. Finally, m 1913, its troubled and 
unhappy existence was brought to a close, and thus was ended an 
mteresting attempt o£ the United States to establish what bore 
much resemblance to the administrative courts so successful on 
the continent of Europe. 

The Mann-Elkins Law also transferred to the Department of 
Justice the prosecution of appeals from the Commission, though 
the Commission or other interested parties might appear and be 
represented by counsel. Another provision gave to the Commis- 
sion power to suspend a change in rates announced by the rail- 
roads, in order to examme mto their reasonableness, thus further 
strengthemng its power over rates. Telegraph, telephone, and 
cable compames were placed under the regulatory power of the 
Commission. 

Another provision revived the Long-and-Short-Haul clause, in- 
effective since tlie Alabama Midland case m 1897, by striking 
out the ambiguous and troublesome phrase “under substantially 
similar circumstances and conditions,” and by making some other 
changes. 

One of the most difficult problems for the railroads in the 
maintenance of rates has been the competition of water transpor- 
tation. This has been especially true at terminals on the Atlan- 
tic and Pacific oceans, since with the building of the Panama 
Canal there was the problem of meeting the competing rates of 
water carriers usmg the Canal between Atlantic and Pacific 
ports. Moreover, with the operation of the Long-and-Short-Haul 
clause, intermediate pomts profited by the low rates at the ter- 
minals. The old practice of charging for points intermediate be- 
tween two terminals the rate for the whole distance between the 
two terminals plus the rate from the final terminal back to the 
intermediate point, could not be resorted to. It was only logical 
that the railroads should attempt to gain control of the compet- 
ing water carriers. In 1912, however, the Panama Canal Act 
made it unlawful for a railroad to have an interest in competing 
water carriers operating through the Panama Canal or elsewhere, 
unless it was approved by the Commission as in the public mter- 
est, and also further extended the authority of the Commission 
over rail-and-water routes. 
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The Valuation Act 

The next year, in 1913, the Valuation Act placed upon the 
Commission the duty of determmmg the value of the property of 
the various railroads of the country. If railroad rates are to be 
controlled by a government agency and are to be so adjusted as 
to give a “reasonable” return to the roads, it is essential to know 
what is the amount of the investment upon which a reasonable 
return is to be permitted. The task, however, is enormous. It 
constitutes the greatest evaluation project ever attempted. 

Changes tn the Commission 

In 1917, the Interstate Commerce Commission was enlarged 
from seven members to nine, and it was authorized to assign por- 
tions of its work to divisions of not less than three each, the di- 
visions having power to act for the Commission, subject to a pos- 
sible rehearing before the full body. This was a very consider- 
able relief to the Commission, reducing the number of minor 
cases coming before each member by two thirds. At the same 
time, doubtful or important cases might secure through a rehear- 
ing the benefit of consideration before the Commission as a 
whole. 

Government Operation 

The World War brought about a complete suspension of the 
activities of the Commission as an arbiter between the roads and 
the public. On January i, 1918, the railroads, sleepmg-car com- 
panies, and express compames, and later the telegraph, telephone, 
and cable companies, were taken over by the United States gov- 
ernment for operation under acts passed under the war power. 
During the war penod the Commission was authorized to fix 
standard-time zones for the country. It did this by dividmg the 
country mto four zones, adjustmg the boundanes somewhat to 
care for local needs. 

The Transportation Act 

When, after the close of the war, the federal government re- 
turned the roads to private control, the Transportation (Esch- 
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Cummins) Act of 1920, by which this was accomplished, further 
extended the jurisdiction of the Commission in many ways. It 
was empowered to fix minimum as well as maximum rates, thus 
permitting it to take action to prevent “rate wars” and rate cut- 
ting for competitive purposes. The principle in the Shreveport 
cases® was utilized in giving specific authority to the commission 
to revise state rates and practices where there was undue discrim- 
ination against interstate commerce. Congress was taking ad- 
vantage of the weapon furnished m the Shreveport cases to exer- 
cise a control over intrastate rates. 

A policy in rate fixing was laid down in this act. The Com- 
mission was to fix rates that would yield a fair return upon the 
value of the property of the roads as a whole or of the property 
of such rate groups or territories as might be established, and 
where “strong” roads earned over six per cent, one half of the 
surplus must be put in a reserve fund by the earner and one 
half might be “recaptured” by the Commission and put into a 
revolving fund to enable the roads to make certain improve- 
ments. After the reserve fund had reached five per cent of the 
value of the property of the company, any excess might be used 
by the company for any lawful purpose. These provisions were 
repealed in 1933. 

The Transportation Act further provided that in the future se- 
curities issued by the roads must have the approval of the Com- 
mission. The purpose was to protect the shareholders and the 
public against issues of “watered stock” and to simplify the prob- 
lem of evaluation. (Railroad securities still remain subject to 
the jurisdiction of the Interstate Commerce Commission, having 
been exempted from the provisions of the Securities Act of 
1933.)* Further restrictions upon the independence of the 
roads forbade the construction of new lines or of extensions and 
forbade the abandonment of old ones without the approval of the 
Commission. The Commission was given certam positive pow- 
ers. It was authorized to order a road to provide new equip- 
ment or even to construct new hnes. It was empowered in emer- 
gencies to take over the control of car service. This latter power 

’See p 571 
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may be of great importance at times when there is a shortage of 
cars in one area and a surplus m another. Its advantages are 
apparent, but it represents, together with the other provisions of 
the act, the most complete socialization of the operation of the 
roads yet known in peacetime. Only during the war, wnth gov- 
ernment operation m force, had the country experienced so com- 
plete a domination by the public of the transportation system. 

Another feature of the Transportation Act took the form of a 
departure from the old policy of the maintenance of competition. 
The closmg years of the nmeteenth century had witnessed a war 
upon the “trusts,” upon combmations of capital, and upon “big 
busmess.” The hope of the public, it was believed, lay in the 
maintenance of competition in busmess. Dependence, therefore, 
was placed in legislation to prevent the union of existing compet- 
ing companies, upon the assumption that the public would bene- 
fit from the lower prices that would result from their competi- 
tion. Unfortunately, the competitive system involves elements 
of waste. Two roads operating in the same territory may save 
themselves much loss through duplication by cooperating or com- 
bining. The public may benefit from the lowered expenses of 
the roads. The Transportation Act marked a complete depar- 
ture from the old “trust busting” doctrines. Whereas the older 
policy had been aimed to prevent “poolmg” arrangements and 
consolidations of roads that would result in hampermg competi- 
tion, the new act authorized pools under certain circumstances 
and even offered encouragement to combination. Pools were au- 
thorized where they met the approval of the Commission. In- 
stead of the disastrous cutting of rates at competmg pomts, the 
roads may now determine upon reasonable tariffs and divide the 
returns according to some prearranged plan. The public is pro- 
tected ag ains t the possibility of high rates through control by the 
Commission. The act also authorized the acquisition of control 
by one carrier over another when this does not amount to consoli- 
dation, provided again that the arrangements are approved by 
the Commission. 

The most extreme departure of the Transportation Act from 
the doctrine of the maintenance of competition lay in its provi- 
sion for the consolidation of the carriers of the country into a 
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small number of systems. Unfortunately, the specifications of 
details were such as to make the plan almost impossible of ful- 
fillment. Independent of the terms of this act, plans for consol- 
idation have been considered, and it is not impossible that in 
time a plan can be agreed upon that will be satisfactory to the 
roads and will also meet with the approval of Congress. 

Interlocking directorates between carriers without authority of 
the Commission were prohibited by the Transportation Act. 
This means that a unity of action between roads cannot be 
brought about by the device of including directors from one road 
among the directors of another. The act also contained provi- 
sions to care for the financial difficulties incident to the transfer 
back from public to private control. 

The Commission was increased from nine members to eleven, 
to be appomted by the President with the advice and consent of 
the Senate for a term of seven years, with the restriction that not 
over SIX be of one political party. The terms of office are so 
arranged that the Commission is renewed gradually. 

M-otor Carriers 

In 1935, the Motor Carrier Act brought mterstate buses and 
trucks within the jurisdiction of the Commission. Automobile 
transportation had been cuttmg into the busmess of the railroads, 
and equity to the railroads required that motor carriers should be 
brought under some central control. The Motor Carrier Act 
covers four classes of subjects — common carriers, contract car- 
riers, private carriers, and brokers. Powers of the Commission 
over the three classes of carriers varies between each class, but 
in general covers safety requirements, maximum hours of labor 
for employees, reasonable service, reasonable rates, and require- 
ments of records and uniform accounts. In respect to brokers 
who make contracts m motor transportation, the Commission has 
junsdiction to issue regulations affecting financial responsibility, 
accounts, and business practices. 

The admmistration of this act involves new problems for the 
Commission, for the motor carrier business is distributed among 
a multitude of private owners and small corporations lacking the 
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permanence and stability of the railroads. Many of the owners 
are poorly educated. The Commission is confronted with the 
large task of bringing these pnvate owners to a comprehension 
of the problems involved in regulation, and of securing acquies- 
cence m regulation by the Commission. 

Other Acts 

Certam other legislation, not included in the important acts re- 
ferred to above, mclude safety appliance laws, laws concernmg 
the inspection of boilers, an accidents reports act, and an act 
which requires the unloadmg and feeding of live stock each 
twenty-eight hours, except that the shipper may permit extension 
to thirty-six. The Sherman Act and the Clayton Act, later to be 
discussed,® also affected railways. 

The Hours of Labor 

Labor legislation mcluded the Hours of Service Act, limitmg 
the labor of employees on the roads to sixteen hours of continu- 
ous service out of twenty-four, tram dispatchers being limited to 
even shorter periods. 

Federal intervention of an unusual nature was involved in the 
Adamson Act of 1916, which, m the face of an impendmg rail- 
road strike, provided for an eight-hour day. Wages for the 
eight-hour day were not to be reduced below the wages for the 
old ten-hour day, with proportionate extra pay for overtime. 
The wage provisions of the act were temporary and were to be 
effective for a penod not exceedmg a total of eleven months. 
Meantime, a commission was set up to study the problem. The 
constitutionality of this act was upheld by the Supreme Court m 
Wilson V. New as justifiable in an emergency to prevent a ne-up 
of the transportation facilities of the country. 

Employers’ LiabtUty 

Employees of the railroads are protected against accidents by 
the federal Employers’ Liability Act of 1908. An earlier act of 
1906 had made the interstate railroads liable for accidents to all 
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their employees when due to negligence of the carrier. This act 
was held unconstitutional by the Supreme Court m the First Em- 
ployers’ Liability Cases, since its provisions had applied to all 
employees of mterstate railroads, even though the employee might 
be engaged in intrastate commerce at the time of the injury. 
The act of 1908 applies only to employees of interstate railroads 
while engaged m interstate commerce This act is within the 
regulatory power of Congress (Second Employers’ Liability 
Cases). 

The Tetirement of Employees 

In 1934, Congress passed a railroad retirement law. Employ- 
ees attaming the age of sixty-five or having served for thirty 
years were to be paid an annmty based upon compensation and 
years of service. Employees were to contribute to the retirement 
fund in proportion to compensation and the railroads were to 
contribute double the employee contributions. Administration 
was placed in a Railroad Retirement Board. 

This act was held unconstitutional by the Supreme Court in 
Railroad Retirement Board v. Alton Railroad Co. on the grounds 
that It violated due process of law and was not justified under 
the commerce clause. The act had included as eligible to retire- 
ment persons who had been in carrier service within a year prior 
to the enactment of the law whether later reemployed by the 
roads or not, and without reference to the reasons why they had 
been released from service. Persons discharged more than a 
year prior to enactment of the law but later re-employed, even for 
a brief period, would be eligible for retirement upon the basis of 
their total service with the railroads. Persons attaining the age 
of sixty-five who had served for only a brief time, and even 
though discharged for peculation or gross negligence, would re- 
ceive a pension. Many now in service would be retired without 
having contributed to the fund. Persons with thirty years of serv- 
ice would receive a pension without regard to competence and at 
their own option. Representatives of employee organizations who 
had “performed service for a carrier” were eligible after making 
certain payments. The contributions of all the carriers were 
pooled in a common fund, thus forcing some carriers to bear a 
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heavier burden than they would witli an independent plan. For 
these reasons the Court concluded that the act violated the due 
process provisions. The Court also said that the act was not 
justified under the commerce clause, since carmg for the social 
welfare of employees had no direct relationship to eflEciency m 
the operation of the railroads. Four of the members of the 
Court joined in a dissenting opinion which admitted that certain 
phases of the act, such as the inclusion of former employees, were 
unconstitutional, but objected particularly to that part of the 
reasoning of the majority which would have barred any compul- 
sory railroad retirement plan as beyond the commerce power of 
Congress. 

Following this decision Congress passed the Railroad Retire- 
ment Act of 1935, which was intended as a temporary measure. 
The annuities under this act were payable out of the federal 
Treasury, thus presumably avoiding the Constitutional objections 
raised to the earlier act. However, m fact, in a separate act a 
tax was levied upon each employee, amounting to three and one- 
half per cent of all compensation not exceedmg three hundred 
dollars a month. An equal amount was to be paid by the em- 
ployer upon the salary of each employee. The funds were to 
go into the Treasury without bemg earmarked for railway retire- 
ment purposes. This act has been superseded by the Railroad 
Retirement Act of 1937. The present act does not apply its 
provisions to former employees who should not after enactment 
of the new law be re-employed by the roads. Its retirement and 
annuity provisions apply to employees who are retired at the age 
of sixty-five or over, to persons who are retired for disability at 
the age of sixty, and to persons who are retired at the age of 
sixty with thirty years of service. Annuities are computed upon 
the basis of term of service and compensation. If elected by the 
employee, there is provision for payment of annuities to the wives 
of employees who survive them, the monthly amount being re- 
duced upon an actuanal basis. The act is administered by a 
Railroad Retirement Board. In a separate act the taxes levied 
in the separate act of 1935 were continued. The chief differ- 
ence between the act of 1937 ^934 annui- 

ties are payable out of the Treasury, although in fact it is in- 
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tended that they will be met by tlie special taxes levied in the 
separate act. 

Unemployment Insurance 

In June, 1938, a system of unemployment insurance for railroad 
employees was set up. Payments to an employee range from $1.75 
to $3 00 a day of unemployment, dependmg on his compensation 
during the precedmg year. However, payments may not exceed 
eighty days in a year or approximately sixteen days a month, and 
payments do not begin until after the employee has been unem- 
ployed for fifteen consecutive days or eight days out of two half- 
months. The employers are required to contribute to an unem- 
ployment fund for these purposes, to the extent of three per cent 
of the compensation, not exceedmg $300 a month, of each em- 
ployee. 

Uahor Disputes 

The peaceful settlement of disputes between the railroad and 
their employees is' regarded as of special interest to the public, 
since strikes that would tie up the nation’s transportation system 
would cause immediate and widespread suffering. A number of 
different plans for dealmg with the employee relations of the 
railroads have been tried. An early act of 1888 was followed 
by the Erdman Act of 1898, providmg for mediation and volun- 
tary arbitration of disputes between the companies and their 
road employees, and the Newlands Act of 1913, providmg for 
boards of arbitration and a permanent Board of Mediation and 
Conciliation. These acts were later superceded by the labor 
provisions of the Transportation Act of 1920, and these provi- 
sions were replaced by the Railway Labor Act of 1926. This 
act has now been replaced by the Railway Labor Act of 1934. 

The present plan involves the use of two boards, the National 
Mediation Board and the National Railroad Adjustment Board. 
The National Mediation Board has jurisdiction under that part 
of the law which requires both the railroads and the employees 
to exert every reasonable effort to mamtain agreements concern- 
ing rates of pay, rules, and working conditions. This Board does 
not have authority to settle disputes, but does have jurisdiction 
to see that the parties to a dispute meet the conditions of the act 
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in respect to attempting to reach a settlement. The National 
Railroad Adjustment Board is a judicial body with authority 
actually to setde disputes over rates of pay, rules, and working 
conditions in so far as the disputes arise out of agreements al- 
ready made. Thus, the National Mediation Board attempts to 
bring the parties together so that agreements will be made, al- 
though it may not actually compel them to make agreements or 
determine the terms. After an agreement has been made, how- 
ever, the National Railroad Adjustment Board has jurisdiction 
to hear and actually settle disputes arising from differences upon 
the interpretation of the agreement. 

Organi’^non of the Interstate Commerce Commisston 

Except in relation to the retirement of employees and the set- 
tlement of labor disputes, the Interstate Commerce Commission 
IS the chief regulatory and administrative body in respect to 
transportation by land. It has become one of the most impor- 
tant tribunals in the country. Often its decisions involve tre- 
mendous sums of money. Some have mvolved as much as 
a million dollars a day. Its eleven members serve in yearly rota- 
tion as chairman. The Secretary, appointed by the Commission, 
IS a permanent officer. The Commission now does much of its 
work m divisions rather than en banc. Each division, of which 
there are now five, deals with a different class of problems. For 
instance, division number five deals with motor carriers. In 
addition to these divisions, there are committees to deal with ad- 
mmistrative problems. 

Complaints to the Commission may be cither informal 
or formal, and are referred to the Bureau of Informal Cases or 
the Bureau of Formal Cases. The endeavor of the Bureau of 
Informal Cases is to settle cases without the more lengthy pro- 
cedure necessary m formal cases, but consideration by this Bureau 
does not prevent the complamant from filing a formal complaint. 
Formal cases go to the Bureau of Formal Cases and are handled 
m one of three ways: (i) oral hearmgs are usually held at a place 
convenient to the complainant; (2) shortened procedure cases 
are based upon written statements of facts and written argu- 
ments; (3) modified procedure cases provide for wntten state- 
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ments, supplemented by oral hearings upon points of disagree- 
ment. In only a few cases, however, has the modified procedure 
plan been followed. After the arguments have been presented, 
an examiner reports upon the case with his recommendations. 
This report is served upon the parties and if not accepted, there 
is an oral hearing before a division or the whole Commission. 
Very important cases are assigned to a member of the Commis- 
sion for report. Some inquiries are instituted by the Commission 
itself without a complaint having been filed. 

Water Transportation 

In the early history of the United States its foreign shipping 
ranked second only to that of Great Britam, and the American 
flag was seen m all the ports of the world. Our eminence m this 
respect was due m part to abundant resources in materials for 
the construction of wooden vessels. The decline in American 
shipping was due primarily to the change from wooden to metal 
ships. The decline was accelerated during the Civil War when 
the Southern commerce destroyers sank many vessels and drove 
others to foreign registry. 

Before the World War, the only federal aid granted to 
American shippmg lay in contracts for carrymg the mails, which 
were granted to American-built vessels, with American officers, 
and having a certain percentage of American citizens in the crew. 

Durmg the World War, it became necessary to construct rap- 
idly an American merchant marine for the carrymg of supplies 
to our allies. The Shippmg Act of 1916 set up a United States 
Shippmg Board to have charge of this development, and the 
Shippmg Board created the United States Shipping Board Emer- 
gency Fleet Corporation as its agency m the purchase, construc- 
tion, and operation of vessels. 

Following the World War, the Merchant Marine Act of 1920 
and that of 1928 attempted to adapt to peacetimes the policy of 
encouraging American shipping, continuing the Shipping Board 
and the Emergency Fleet Corporation. 

Eventually, the Merchant Marine Act of 1936 abolished these 
two agencies and set up the United States Maritime Commission 
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of five members appointed for overlapping six-year terms by the 
President with the advice and consent of the Senate. 

The most important function of the Co mmi ssion consists m the 
administration of a construction-difiEerential subsidy and an oper- 
ating-differential subsidy. The construction-differential subsidy 
is paid by the Commission as an encouragement to the develop- 
ment of shipping and is equal to the difference between the lower 
cost which would have been mvolved had a ship been constructed 
abroad and the higher cost of construction here. The operating- 
differential subsidy IS given to operators of vessels and is the 
difference between the cost of operating a similar foreign vessel 
and the actual cost of operatmg the American vessel. A third 
function of the Commission comes into effect if the subsidy plan 
does not prove sufficient to bring about the needed development 
to shipping. In such case the Commission may construct the 
vessels out of its own funds and let them out to American 
operators. In 1938, the Co mmi ssion was authorized, under cer- 
tain conditions, to purchase vessels already constructed in the 
United States. 

The Commission possesses regulatory powers which it exercises 
as a condition to its grants of aid. These powers primarily re- 
late to services, finance, safety, and workmg conditions of em- 
ployees on the vessels. In 1938, there was established a Mari- 
time Labor Board of three members, with mediatory powers in 
maritime labor disputes and in the making of maritime labor 
agreements. 

A number of other agencies offer aid to American shipping. 
The Bureau of Lighthouses of the Department of Commerce 
maintains lighthouses, light ships, buoys, spars, radio beacons, and 
similar aids to navigation. The Coast Guard of the Treasury 
Department maintains life-saving stations, coastal vessels and 
airplanes, radio stations, coastal telephone, telegraph and cable 
systems, and an ice patrol. Storm warnings to vessels are issued 
through this agency. The Weather Bureau of the Department 
of Agriculture supplies weather data and issues storm warnings. 
The Naval Observatory supplies astronomical data and tests navi- 
gation instruments. The Coast and Geodetic Survey of the 
Department of Commerce supplies maps and charts of coastal 
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waters. The Hydrographic Office o£ the Bureau of Navigation 
of the Navy Department supplies charts of foreign waters and 
furnishes saihng directions to vessels. The Public Health Ser- 
vice of the Treasury Department mamtains marine hospitals, m 
addition to carrying out such regulatory functions as the estab- 
lishment of quarantmes at ports. The Corps of Engineers of the 
Army dredges channels and constructs canals and other aids of 
an engmeering nature. The Inland Waterways Corporation in 
the War Department aids domestic water-borne commerce by 
maintammg a barge Ime on the Mississippi and its tributaries. 

Water carriers, under acts of 1916 and 1920, may not engage 
m unfair practices, create monopolies, or enter mto contracts in 
restraint of trade. Intercoastal carriers must, under an act of 
1933, file schedules of their fares and transportation charges. 
These regulations are enforced by the Maritime Commission, 
established in 1936. The Bureau of Marine Inspection and 
Navigation issues regulations in connection with the operation of 
vessels, mspects them for safety equipment, approves plans for 
passenger vessels, examines officers for licensing, investigates ma- 
rme casualties, and m general is charged with the administration 
of the laws relating to the safety of vessels. The Bureau 
of Customs and the Coast Guard assist in the enforcement of 
regulations of the Bureau of Marine Inspection and Navigation. 

The Interstate Commerce Commission has no general jurisdic- 
tion over vessels engaged in foreign commerce, although Ameri- 
can vessels must file sailing schedules with it. The Commis- 
sion’s regulatory powers in respect to foreign commerce are of a 
minor character. 


Air T ransportation 

Previous to 1938, transportation by airplane was in most part 
under the jurisdiction of the Secretary of Commerce, although 
some powers in relation to air mail contracts were exercised by 
the Interstate Commerce Commission. The regulatory powers 
of the Secretary of Commerce related primarily to the examina- 
tion of planes from the point of view of safety, the testmg of 
aviators, the establishment of rules of air navigation, the regis- 
tration of planes, and the investigation of accidents in air travel. 
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In 19385 the powers of the Secretary of Commerce were trans- 
ferred to a new agencyj the Civil Aeronautics Authority, con- 
sisting of five members, appointed by the President with the ad- 
vice and consent of the Senate for staggered terms of six years. 
The act strengthened the powers of the Authority m relation to 
safety and gave it regulatory powers over commercial aviation re- 
sembling those exercised by the Interstate Commerce Commission 
over railroads. The act required the air companies to publish 
their rates and to adhere to them, prohibiting rebates and eva- 
sions. Discrimmations between localities, unfair and deceptive 
practices, and unfair methods of competition were forbidden. 
Consolidations, mergers, and pooling agreements were subjected 
to control. The Authority was made the agency for the enforce- 
ment of these regulations. Under this act, while the Postmaster 
General has a large degree of control over rates paid to foreign 
carriers and fixes air mail schedules, the Authority determmes 
the rates to be paid to American carriers. 

Under the Authority is an Administrator, chosen by the Presi- 
dent with the advice and consent of the Senate for an indefinite 
term, who is the executive officer of the Authority. There is 
also within the Authority an Air Safety Board of three members, 
appointed by the President with the advice and consent of the 
Senate, which is concerned with the investigation of accidents 
and the makmg of recommendations for their prevention. 

Commumcattons 

The telegraph and the telephone are mstruments of interstate 
commerce when they cross state lines, and the radio necessarily 
IS such, since the radio waves are not confined to the state in 
which they origmate. 

In 1910, the Mann-Elkins law placed telegraph and telephone 
companies under the Interstate Commerce Commission. The 
Radio Act of 1927 established a Radio Commission and gave it 
power to classify broadcasting stations, assign wave lengths and 
station power, control the use of apparatus, and exercise some 
other powers in relation to the bfoadcasting stations. Origmally 
It was intended that these powers should m one year be trans- 
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ferred to the Secretary of Commerce, but the Radio Commission 
continued until 1934, when the Communications Commission was 
set up. 

To the Communications Commission were transferred from the 
Interstate Commerce Commission control over telephone and tele- 
graph Imes, and from the Radio Commission control over radio. 

Under the act of 1934, radio licensees are specifically subjected 
to the anti-trust laws. Violations are under the jurisdiction of 
the Federal Trade Commission. Upon conviction, licensees are 
subject to the penalties of the anti-trust laws and in addition 
may have their licenses revoked by the court. 
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CHAPTER XXXI 


The Regulation of Business 

The Sherman Ante-Trust Act 

When Congress, in the Sherman Act of 1890, prohibited cer- 
tam practices among corporations and other business enterprises 
engaged in interstate commerce, it was not introducing an innova- 
tion into our law. The right of the public to regulate business 
practices had long been recognized. The statute against fore- 
stallers, regrators, and ingrossers, m 1552, is an example of early 
English regulation. It had for its purpose the correction of cer- 
tain abuses strikmgly similar to those against which the Sherman 
Act and succeedmg American acts were directed. 

The Sherman Act read: “Every contract, combination in the 
form of trust or otherwise, or conspiracy, in restraint of trade or 
commerce among the several States, or with foreign nations, is 
hereby declared to be illegal.” Violation was made a mis- 
demeanor, with a punishment of a maximum fine of five thousand 
dollars, or imprisonment of not over a year, or both Another 
clause applied the restriction to the commerce of the territories 
and the District of Columbia, including their purely internal 
co mm erce. Punishment was provided for persons who should 
monopolize or attempt to monopolize or conspire with others to 
monopolize any part of the commerce between the states or with 
foreign countries. 

The prohibitions of the Sherman Act applied to a single type 
of abuse. It forbade only contracts and combmations in re- 
straint of trade. It did not forbid any company from expanding 
and becoming as large as it could, provided it did not do so by 
combining with other companies so as to restram trade. It did 
not forbid improper practices generally, provided contracts were 
not made in restraint of trade. The idea back of the Sherman 
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Act was that i£ competition in busmess could be maintained, the 
public would be sufficiently protected. It opened the era of 
“trust busting.” The public had witnessed the creation of great 
corporations through the combination of companies that had been 
in competition, and the resultant drivmg out of small competitors. 
Where a company could drive out a competitor, it had done so. 
Where it could not drive out a competitor, it might effect a com- 
bmation. When a smgle corporation secured a virtual monopoly 
of a business, the public often suffered through high prices. It 
was to protect the small competitor from being driven out by 
these combinations, and to protect the public from the high prices 
that could be demanded by monopolies, that the Sherman law 
was enacted. 

InterpretaHon of the Sherman Act 

The supporters of the Sherman Act were soon to suffer a dis- 
appointment. In the “Sugar Trust Case” (United States v. E. C. 
Knight), the Supreme Court held that a combination of sugar 
refinmg companies was not m violation of the terms of the act, 
even though the resultant combmation controlled a very large 
part of the refined sugar of the country. Manufacture, accord- 
ing to the Court, was not commerce. The idea back of this 
conclusion was that manufacture may change the form of goods, 
but it does not change its place. Manufacture was distinct from 
transportation and from sale, and could not be brought under 
the commerce clause. 

The principle in the E. C. ICnight case still stands. Manufac- 
ture is not commerce. However, the practical effects of that 
decision have been much mitigated by subsequent decisions hold- 
ing that a combmation for the purpose of controlling interstate 
sdes is subject to the provisions of the Sherman Act. In Swift 
and Company v. United States, a number of packers, controlling 
about sixty per cent of the trade in fresh meats in the United 
States, were charged with having entered into a combination to 
control competitive bidding among themselves and with making 
other arrangements with the ultimate purpose of monopolizing 
the supply and distribudon of fresh meats. They were held sub- 
ject to the anti-trust legislation (Swift and Co. v. U. S.). If the 
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courts should now be presented with the same state of facts as 
those in the ELnight case, and it should be proved that the pur- 
pose of the combination was to control interstate sales, doubtless 
they would hold that the combination came withm the prohibi- 
tions of the Sherman Act. 

While the Knight case was a disappointment to the friends of 
the Sherman Act, that case was followed by others of a more 
heartening nature. In 1897, in United States v. Trans-Missouri 
Freight Association, the Supreme Court held that an agreement 
among certam competing railroad companies setting up a rate- 
fixing body was prohibited by the Sherman Act. In 1904, in 
the Northern Securities case, a “holding company” to which 
shares of certam railroads had been transferred, with the effect 
of establishing a monopoly m transportation, was held to be il- 
legal. An open combmation of the roads involved in this case 
would clearly have been illegal. Therefore the device 
of a “holdmg company” was resorted to. To this company, 
shares m the roads were transferred so that it held a controlling 
interest in each of them. The roads, therefore, had not been 
combmed mto a single road, but they had been brought under a 
single control. The Court held that this violated the terms of 
the Sherman Act. 

In 1908, a broad interpretation of the provisions of the act was 
made m the Danbury Hatters’ Case (Loewe v. Lawlor). A com- 
bination of labor muons engaged in the boycott of a company 
which was manufacturing goods for interstate sale was held to 
constitute a violation of the act. This decision m effect inter- 
preted the act as applying to any combmation which restricted 
interstate commerce, even though the combmation were not it- 
self engaged in commerce. 

Of all the decisions handed down under the Sherman Law, the 
greatest public sensation was created by the Standard Oil Case 
(Standard Oil Co. of New Jersey v. United States). In this case 
the Court laid down the principle that only contracts and com- 
binations in “imdue restraint” of trade were prohibited. This 
“rule of reason” was denounced in some quarters as an attempt 
by the Supreme Court to legislate. It was charged that where 
the act plainly said “every combination,” the Court had prepared 



THE REGULATION OF BUSINESS 


609 


the way for excepting combinations not deemed to be in “undue” 
restramt of trade. On the other hand, it could be answered that 
every business partnership or agreement was to some extent a 
restraint upon trade, and that certamly the act had not mtended 
to prevent all these. The Court had, in fact, mterpreted the 
Sherman Act m the hght of the common law upon restramt of 
trade. 

Much of the difiSculty arose from the fact that the Sherman 
Act had been loosely drawn, using terms that once had had a 
definite meaning in law, but which had been used colloquially to 
express other meanings. For instance, “monopoly” originally 
referred to certain exclusive grants from the kmg, but in common 
usage had come to apply to the control of the major part of a 
particular commodity with a resultant control of prices. “Every 
combmation” had been prohibited by legislators who could not 
afford the political effect of being anything less than out-and-out 
opponents of all “trusts” — another term with a narrow technical 
but broad popular meanmg. 

The effect of the Standard Oil decision was m reahty to shift 
the emphasis in the question of business regulation from the 
mere matter of determining the existence of a combination to an 
examination of its purposes and effects. Later acts have tacitly 
recognized the necessity of this distinction by directing their re- 
strictions at undesirable trade practices. 

The Clayton and Trade Commissim Acts 

The next important effort on the part of Congress to regulate 
business was embodied in the Trade Commission Act of Septem- 
ber 26, 1914, and the Clayton Act of October 15, 1914. They 
were before Congress at the same time and should be studied 
together. 

The Sherman Act had been couched in general terms. The 
Clayton Act attempted to deal with specific problems. Moreover, 
it did not limit its prohibitions to combinations, but struck also 
at abuses perpetrated by individual concerns. In both these re- 
spects it represents a distinct departure in policy from the Sher- 
man Act. 

Section 2 of the Clayton Act prohibited price discrimination 
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“where the efFect of such discrimination may be to substantially 
lessen competition or tend to create a monopoly,” except that 
certam variations in price were expressly permitted, including 
discriminations “made in good faith to meet competition.” The 
purpose of tins provision was to prevent the practice, indulged in 
by large corporations, of lowering prices m one community in 
order to squeeze out smaller competitors m that area, while main- 
tainmg high prices elsewhere. 

Another problem dealt with was the exclusive or “tymg” con- 
tract. This had three principal forms. In one form the manu- 
facturer of a “Ime” of products would require any retailer who 
handled these products to agree that he would not deal m the 
competing goods of other manufacturers. This manufacturer 
may have advertised one of his products so extensively that the 
retailer could not afford to oimt it from his shelves. In order to 
procure it, however, he must agree to carry the manufacturer’s 
whole line, even though some one or more of the mdividual com- 
modities of that producer’s output might be inferior to products 
offered by another manufacturer. Such contracts were harmful 
to the excluded manufacturers and to the public. In return for 
the restriction upon his choice of stock, the retailer was permitted 
to charge a certam fixed price for the goods. 

Another form of tying contract was entered into by the manu- 
facturer of machinery to be used in some particular business. 
Some of the machmes made by this manufacturer might be essen- 
tial to the business, no competmg manufacturer having machmes 
that would replace them. The remainder of his machmes might 
be no better than those of competitors. However, m order to 
secure the indispensable machmes, the purchaser was required 
to agree to use no machmes of other manufacturers that would 
compete with any of his. 

A third form of tymg contract was one between the purchaser 
and the manufacturer of a machme that required the constant 
use of supplies. The purchaser agreed to use in connection with 
the machine only supplies made and furnished by the manufac- 
turer of the machme, or agreed not to use any of these supplies 
in connection with a competitor’s machine. 

Section 3 of the Clayton Act makes tying contracts xmlawful, 
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where the effect “may be to substantially lessen competition or 
tend to create a monopoly in any line of commerce.” 

The influence of the labor unions and the farmers appeared m 
Section 6, exempting from the operation of the anti-trust laws, 
“labor, agricultural, or horticultural orgamzations” not having 
capital stock or not conducted for profit. 

Section 7 prohibited “holding companies” where the effect is 
to “substantially lessen competition.” As already explamed, 
these were companies created for the purpose of purchasing the 
stock of other corporations, thus bringing about unity of action 
among these corporations. Section 7 also prohibited one corpo- 
ration from acquiring control of another by purchase of stock, 
where the effect is to “substantially lessen competition.” Section 
8 prohibited “interlocking directorates,” with certain exceptions, 
by prohibiting the directors of one corporation from accepting 
directorships m another. 

In carrymg out the provisions of this act, the Interstate Com- 
merce Commission was given jurisdiction as to carriers, the Fed- 
eral Reserve Board as to banks, bankmg associations, and trust 
companies, and the Federal Trade Commission as to all others. 

At the same time that the Clayton Act was before Congress, 
another bill, known as “The Federal Trade Commission Bill,” 
was under discussion. Most of the conflict upon this measure 
was between those who wanted a commission for purposes merely 
of investigation and publicity, and those who wanted one with 
powers of enforcement. 

As finally passed, the act created a Federal Trade Commission 
of five members, appointed by the President with the advice and 
consent of the Senate, no more than three of whom should be of 
the same political party. The members were to serve for a term 
of seven years (except for four of the first appointees), not over 
one retiring m any smgle year. Their salaries were fixed at $10,- 
000 a year. The old Bureau of Corporations and the ofiSces of 
Commissioner and Deputy Commissioner of Corporations were 
abolished. 

The success of the supporters of a “strong commission” ap- 
peared in Section 5, providing “That unfair methods of compe- 
tition in commerce are hereby declared unlawful.” The law 
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gave to the Commission power to enforce this provision against 
all except banks and common carriers, and fixed a procedure 
under which it should act. Other sections gave to the Commis- 
sion power to investigate corporations, to require reports from 
them, to secure evidence, and to compel testimony. In 1938, 
the powers of the Commission were broadened by permitting its 
action not only in cases mvolving an unfair method of competi- 
tion but also in those involving an “unfair or deceptive act or 
practice” m commerce, whether used as a method of competition 
or not. 

The Trade Commission Act and the Clayton Act are both su- 
perior to the Sherman Act in that they do not limit their prohi- 
bitions to combinations but apply them to all persons engaged 
in interstate commerce. The Trade Commision Act is superior 
to the Clayton Act m that in broad, general terms it prohibits 
all unfair methods of competition and deceptive acts and leaves 
it to the Commission and the courts to determine whether they 
exist. It will be observed that the unfair practice or deceptive 
act need not necessarily involve dishonesty. Neither the Clay- 
ton Act nor the Trade Commission Act is a crimmal statute, for 
the penalties apply only for violation of orders issued in pursu- 
ance thereof. 

The Trade Commission and the Public Interest 

The Trade Commission was established by Congress for the 
protection of the public, and not for the purpose of interfering 
in disputes that are of serious interest only to the disputants and 
which might be settled by recourse to the courts m the usual 
way. The Commission, however, has not been very severe in 
construing this limitation upon its proper jurisdiction. 

The Commission in the Courts 

The Trade Commission has had much difficulty in the courts 
in establishing the conclusiveness of its findings of fact. The 
Trade Commission Act provides that “The findmgs of the Com- 
mission as to the facts, if supported by testimony, shall be con- 
clusive,” and the Clayton Act contains a siimlar provision, but 
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the courts have not left to the Trade Commission so wide a field 
as is given to the Interstate Commerce Commission in similar 
cases. The courts have reserved to themselves the determmation 
of whether a method of competition is unfair, or whether a prac- 
tice may substantially lessen competition or tend to create 
a monopoly, thus leavmg to the Commission the determmation of 
“facts” m only a narrow sense of the word. The courts have 
not given a definition for unfair competition or clearly defined 
the phrase “unfair methods of competition,” but pass upon in- 
dividual cases as they arise. 

Exemptions from the Law 

Subsequent to the enactment of the legislation discussed 
above, two groups have been granted exemptions from some of 
Its rigors. Combmations of exporters were exempted by the 
Webb Export Trade Act m 1918, both from the restrictions of 
the Sherman Act and those of Section 7 of the Clayton Act. The 
purpose was to give our exporters greater fighting strength 
agamst foreign competitors. Also, certain types of agricultural 
combmations were authorized by the Capper-Volstead Act m 
1922, subject to the regulatory authority of the Secretary of 
Agriculture. 


Types of Kegulatory Eroblems 

Cases commg before the Commission are of great variety, as 
might be expected from the mgenuity of business competitors in 
discovering methods of warfare. The work of the Commission 
can best be understood from a consideration of some of the prob- 
lems which have confronted it and the Department of Justice in 
the prosecution of cases. 

Tying Clauses. The nature of such contracts has been re- 
ferred to in the discussion of the Clayton Act. The earlier de- 
cisions tended to uphold tying clauses. For instance, it was held 
that the manufacturer of a patented machine might sell or lease 
the machine on condition that only the manufacturer’s accessory 
articles, such as stencil paper and ink, would be used m connec- 
tion with it (Henry v. A. B. Dick Co.). Section 3 of the Clay- 
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ton Act tried to clear up the situation by prohibiting tying con- 
tracts where die effect was to “substantially lessen competition 
or tend to create a monopoly m any line of commerce.” Under 
this section, the tendency of the courts at present is to hold tying 
contracts involvmg the use of accessories invalid. 

Where the United Shoe Machinery Corporation manufactured 
patented machines essential to the shoe manufacturers a contract 
to use only unpatented machines of this company in connection 
with the patented machines was held to be illegal, as the practical 
effect was to lessen competition or create a monopoly (United 
Shoe Machinery Corp. v. United States). Where a company 
manufacturmg patented machines required that only its patented 
cards be used in them, arguing that inferior cards would not be 
suitable and thus would destroy good will, the Supreme Court did 
not find that good will would be impaired and held the 
tying contract mvahd (International Business Machines Corp. 
V. United States). 

On the other hand, where competition is not substantially les- 
sened or there is no tendency to create a monopoly, the contract 
does not violate the Clayton Act. Refiners of gasolme “leased” 
pumps at very low rentals to retailers on the understanding that 
only gasolme supplied by the lessor would be sold m those par- 
ticular pumps. There was no attempt to prevent retailers from 
sellmg other brands of gasolme from other pumps The Com- 
mission attempted to put an end to the practice, but was unsuc- 
cessful (Federal Trade Comnoission v. Sinclair Refining Co.). 

Price Fixing. The manufacturer of a standard article may 
carry on an advertismg campaign to stimulate the sale of his 
product. The success of his campaign may depend upon the 
fixmg of a uniform price, low enough to stimulate sales with the 
public and high enough to give a reasonable profit to retailers. 
This fixed price may conflict with the policy of some retailers, 
especially chain stores and department stores, who may attempt 
to cut prices on these standard articles. The cutting of prices on 
standard articles is a favorite device for creatmg the impression 
that all products of a store are priced low. The cut price may 
be unfair to the manufacturer, to other retailers, and, ultimately, 
to the public. The interpretation of the law was in an unsatis- 
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factory state, and in 1937 an amendment to the Sherman Act 
attempted to clarify the situation, as well as protect the manu- 
facturers from retail price cutting, by authorizing contracts or 
agreements prescribing mmimum prices for the resale of a com- 
modity bearmg the brand or name of the manufacturer or 
distributor, provided the commodity was being sold m free com- 
petition with such commodities sold by others and provided such 
contracts were lawful as applied to mtrastate transactions under 
state law Price-fixing agreements between competing manu- 
facturers, distributors, or retailers are prohibited, however. 

Most of the states now have acts permitting such contracts in 
intrastate commerce. As a matter of fact, despite this legislation 
it now appears that manufacturers are not on any large scale 
takmg advantage of the opportunity thus afforded them. For 
one reason, a fixed price by one manufacturer encourages price 
cutting by competitors, and for another, it is not always easy to 
determine upon a fair standard price. 

Price Cutting. When a corporation cuts prices in a particular 
community while maintaining them in other communities, the 
purpose may be to drive a local competitor out of business. Yet 
there may be times when sound busmess policy calls for selling 
at a low price or even at a loss. Other economic factors may 
call for variations m price between localities. Obviously then, 
the question of whether there has been a violation of law depends 
upon the motive of the selling corporation, and this may be a very 
difficult thing to determine. 

To introduce an article, its price may be lowered temporarily, 
or in an intensive campaign samples may even be given away. 
On the other hand, the campaign may be an attempt to drive 
other companies out of business. The Clayton Act, in Section 
2, provided, “That it shall be unlawful ... to discriminate in 
price between different purchasers of commodities . . . where the 
effect of such discrimination may be to substantially lessen com- 
petition or tend to create a monopoly in any Ime of commerce,” 
except where there is a difference in the grade, quality, quantity, 
cost of selling, or transportation, “or discrimination in price in 
the same or different communities made in good faith to meet 
competition,” with the further proviso that the act did not pre- 
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vent dealers from “selectmg their own customers m i>ona fide 
transactions and not in restramt of trade ” In some instances 
the Commission interfered in campaigns, such as the “free bread” 
campaign of the Ward Baking Company, under which the cus- 
tomer was given each day bread in equal quantity to the amount 
bought and paid for. The Commission was reversed in this case 
(Ward Baking Co. v. Federal Trade Commission). 

An attempt to strengthen the law upon price discriminations 
was made in the Robinson-Patman Act of 1936. This act pro- 
hibits price discrimmation between purchasers of the same 
commodity where such discrimination may substantially lessen 
competition or tend to create a monopoly, except that differen- 
tials may be made on the basis of the quantity of an order or 
on the basis of differences in the method of distribution which 
would actually affect costs The act prohibits the granting of 
services to one customer not enjoyed by others and prohibits dis- 
counts, rebates, allowances, and advertising service charges to one 
purchaser as agamst others. It also prohibits sales in one part 
of the United States at lower prices than in others for the purpose 
of destroymg competition, and sales at unreasonably low prices 
for this purpose. 

Combination Sales. Retailers sometimes sell below cost a 
“leader,” or well-known article with a national price, such as 
sugar, on condition that other articles, not so well known, be 
bought. Then the public is misled through clever advertising 
into believing that all the articles are bemg sold at a low price 
correspondmg to that of the “leader,” although in reality they 
are priced so high as to provide a good profit on the whole com- 
bination. The Commission has ordered an offending company 
to desist from offering such “leaders” at less than cost m a com- 
bination sale, upon evidence that the public had been misled as 
to the price of the remainder of the combination. Such an order 
is not valid, however, unless the advertising is deceptive, and 
therefore an unfair method of competition under Section 5 of the 
Trade Commission Act. 

Improper Use of Names. When the name of a make of arti- 
cle has become well known and another manufacturer applies 
the same name to articles in an allied field, the public ma y con- 
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dude that both articles were produced by the same company. 
The name “Akron-Overland Tire Company, Inc.,” adopted by a 
firm that rebuilds or retreads tires may be enjoined, where it ap- 
pears that through the use of this name the pubhc may be misled 
into the belief that the firm is associated with the manufacturer 
of the “Overland” automobile, who has registered “Overland” as 
a trade-mark for automobiles and who has advertised a car of 
that name widely over the country (Willis-Overland Co. v. Ak- 
ron-Overland Tire Co., Inc.). 

Misbranding At common law, the courts will not prohibit a 
manufacturer from placing a false and misleading label on goods 
where another manufacturer whose goods are properly labeled 
claims that he is injured thereby. This is due to the fact that 
the “unfair” practice is not aimed at a particular competitor. 
The manufacturer of “all-wool” smts who uses only wool cannot 
prevent a competitor from describmg his cotton suits as “all- 
wool.” The Commission here performs a valuable service, for 
It can proceed against the manufacturer who falsely labels his 
goods. It has been sustained in ordering a manufacturer not to 
use the word “Mermo,” “Wool,” or “Worsted” on goods not 
made wholly of wool unless accompanied by a statement desig- 
nating the other materials contamed m the goods (Federal Trade 
Comimssion v. Winsted Hosiery Co.). 

Vcdse Advertising. The Trade Commission receives many 
complaints in regard to false and misleading advertismg. In 
fact, cases under this heading constitute the largest single group 
of cases coming before the Commission. While the Food and 
Drugs Act prohibits misbrandmg, it applies only to statements 
made on the article or its contamer, or packed with the article 
or referred to on the label or package. As a result, advertise- 
ments m periodicals frequently have contamed broad statements 
not found on the bottles or contamers. The Trade Commission 
may take action m such cases. It should be noted, however, 
that the Commission does not have a large staff of chemists and 
agents to assist in its investigations, as does the Food and Drug 
Administration. An interesting case, upholdmg a “cease and 
desist” order of the Commission, related to an article that was 
actually, accordmg to expert testimony, common salt, of an im- 
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pure grade, but was advertised as containing sulphate of iron 
(redried), carbonized peat, charcoal, tobacco, quassia, sulphur, 
gentian, pure salt, chloride of magnesia, Epsom salts, Glauber’s 
salts, bicarbonate of soda, oxide of iron, mineralized humoides, 
American worm seed, Levant worm seed, and capsicum (red pep- 
per) (Federal Trade Commission v. Guarantee Veterinary Co.). 

Under the original act, the action of the Commission m rela- 
tion to advertismg was limited to statements appearing as “un- 
fair methods of competition.” In 1938, the law was amended 
so as to prohibit the dissemination of an advertisement which is 
misleading in any material respect and is likely to induce the 
purchase of “food, drugs, devices, or cosmetics.” The dissemma- 
tion of such false advertisement is made an unfair or deceptive 
act or practice under Section 5 of the Trade Commission Act, 
and if the false advertisement would lead normally to use in- 
jurious to health or if the mtent is to defraud or mislead, its 
dissemmation becomes a m isdemeanor. Federal control of the 
advertismg of these commodities, therefore, is more complete 
than that over other articles, since it is not necessary that the 
false advertisement be proved to have been used as a means of 
competition. 

“Pnced-Up” Articles. In some cases the Commission has pro- 
ceeded agamst concerns that regularly retailed an article for a 
much lower price than its marked price, thus leading the buyer 
to believe that he was gettmg a bargain. One interesting “price- 
up” case mvolved fountain pens and pencils, of which the marked 
price was $10.00 for pens and $5.00 for pencils. According to 
the findmgs, pens were sold at wholesale for fi.oo each, and re- 
tailed at $200 to $2.50; and pencils were sold at wholesale for 
fifty cents each and retailed at from |i 00 to $1.25 (Federal 
Trade Commission v. Henry Lederer & Bros.). 

Other Practices. The Commission has forbidden the use of 
terms leading the public into a false belief that goods have been 
purchased from the government or are of a brand “adopted” by 
it. “Rebuilt” articles must be labeled in such a way as to make 
clear the fact that they are not new, or at least they cannot be 
passed off as new. 

Comment that unfairly represents the practices of a competi- 
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tor, even when the comment refers to a class and not to a single 
competitor, has been prohibited. 

Other Legal Remedies 

It will be noted that an action by the Federal Trade Commis- 
sion IS not always the only legal remedy where unfair practices 
are involved. Where an individual or company is being injured, 
it may be that speedier remedy might be found in a court of 
equity through an mjunction. Moreover, damages may be se- 
cured through the courts, whereas the Commission may not go 
beyond an order to “cease and desist.” The Commission is 
most likely to be useful where the public is the chief sufferer 
from an unfair practice or where mdividual action could not 
stamp out a widespread practice. 

In some respects, the Department of Agriculture, in enforcing 
the federal Food and Drugs Act, has a broader jurisdiction than 
the Commission. It can include forfeiture of articles illegally 
transported and administers several other acts giving it broad 
powers. In addition, the Department has a force of scientific 
experts to assist it, whereas the Commission does not. In other 
cases, where the mails have been used to defraud, the Post Of&ce 
Department can issue a “fraud order” and get quick action.^ 
Moreover, the fraudulent use of the mails may be made the basis 
for a criminal action. 

Trade Practice Conferences 

An important function of the Commission is in connection 
with “trade practice conferences,” a means by which representa- 
tives of an industry assemble under the auspices of the Commis- 
sion to consider practices m that mdustry. In this way the 
Commission secures the expert opinion of the persons in closest 
touch with the industry upon the fairness or usefulness of vanous 
practices. A unanimous opmion, thus expressed, is given great 
weight by the Commission in determmg what is and what is not 
a fair practice. When a conference has been determined upon, 
the whole industry is mvited, and one of the Co mmi ssioners pre- 


^See pp 1 71, 750 
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sides until the conference has chosen its own officers. The con- 
ference debates proposed resolutions, and the results are reported 
to the Commission, which may adopt and enforce them as rules 
for the industry or reject them. 

In the absence of a trade practice conference it is sometimes 
extremely difficult for the Commission to determine whether a 
given practice is unfair. A conference affords a convenient means 
of determining this question, for it brings together informed opin- 
ion upon the problem. The question having been settled, the 
conference affords a means of reforming at one stroke the 
practices of an entire industry. The trade practice conference 
also is more just to the trade than litigation, for in many in- 
stances unfair practices have grown up without any desire on the 
part of most members of the industry to adopt them and will 
be given up wilhngly when the members know that the others 
can be depended upon to do the same. Nearly two hundred such 
conferences have been held. 

Future Influence of the Commission 

The Federal Trade Commission may become one of the most 
potent mfluences for good of all government agencies. While it 
is limited in its action to interstate and foreign business, there 
is a tendency for business activities to assume an interstate 
character. 

The National Industrial Recoveiy Act 

For a brief period it seemed that the Federal Trade Commis- 
sion would be eclipsed by another body, the National Recovery 
Administration, as the chief regulatory body for the busmess of 
the nation. This epoch was brought to an end when the National 
Industrial Recovery Act, under which the National Recovery 
Administration came into existence, was held unconstitutional 
by the Supreme Court. A review of the history of this act will 
bring out the nature of some of the problems that modern con- 
ditions have created affecting the relationship between govern- 
ment and business. 

Before the enactment of the National Industrial Recovery Act 
the regulatory activities of the federal government in relation to 
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business had been limited primarily to the prohibition of con- 
tracts and agreements m restramt of trade, and the prohibition 
of unfair trade practices. Aid to businessmen had centered 
largely in the furnishing of statistical material, especially through 
the Bureau of the Census, and the carrying out of research mto 
problems of business and the supplying of factual information in 
respect to markets and business methods, chiefly through the 
Bureau of Foreign and Domestic Commerce. 

The depression of the late 20’s and early 30’s brought about 
an alteration m the attitude toward business. With a large part 
of the business and industrial enterprises of the country operat- 
mg at a loss or with greatly reduced profits, the problem of re- 
covery was largely one of placing these enterprises back into 
profitable production. Business men themselves, or at least a 
part of them, were desirous of brmgmg about a change m the 
relationship of government to business. In the first place, they 
wanted a machinery by which they could eliminate competitive 
practices which they felt were mjurious. The trade practice 
conferences of the Federal Trade Co mmi ssion had been helpful 
toward that end, but the Commission had been compelled to pro- 
ceed withm the limits of the acts by which the Commission was 
governed. In the second place, this section of busmess desired 
freedom from some of the restnctions of the anti-trust laws, so 
that agreements might be entered mto between the members of 
an industry to el imin ate harmful competitive practices. 

At the same time that business men were puttmg forward these 
ideas, labor groups were demandmg that wages be maintamed, 
that hours of labor be reduced, and that working conditions be 
improved. 

Along with these demands from business and labor, a number 
of theories, not all of them consistent, were current among the 
general public. One of these was the theory that wages should 
be kept high so that purchases of goods would increase, with a 
resultant stimulation of business and ultimate recovery from the 
depression. Another was a “share-the-work” theory, which called 
for a reduction of the working hours of employed persons, so 
that vacancies might be created for the unemployed. There was 
also a theory to the effect that the depression had been caused 
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by overproduction in industry or overproduction in proportion 
to demand. The proposed remedy was reduction of the output 
of mdustry on the one hand, and stimulation of buying power 
through such devices as mcreased wages on the other. 

All of these theories ultimately found some expression under 
the Nanonal Industrial Recovery Act. 

The act was signed by the President in June, 1933. Its two 
important phases were, first, provisions under which the members 
of any particular industry might draw up a code of fair compe- 
tition for that industry, and second, provisions which became the 
basis for the President’s Re-employment Agreement. 

Codes were subject to approval by the President and must 
meet certain conditions set forth in the act. Important condi- 
tions were that the group drawmg up the code should impose no 
mequitable restrictions upon admission to membership in the 
group, that the code should not promote monopolies or permit 
monopolisnc practices or discriminate against small enterprises, 
and that the President nught require, as a condition to his ap- 
proval, provisions to protect consumers, competitors, employees, 
and others. Every code must recognize the right of employees 
to organize and bargain collectively without interference, must 
provide that no employee or one seeking employment should be 
required to join a company umon or refrain from jommg a union 
of his own choosmg, and must require that employers comply 
with the maximum hours, mmimum rates of pay, and other em- 
ployment conditions as approved or prescribed by the President. 
An approved code was to govern not only the group which drew 
it up but the other members of that mdustry. If the industry 
should not prepare a code, the President was authorized to draw 
one up on his own mitiative. 

Violation of the terms of a code was made an “unfair method 
of competition” within the meamng of the Trade Commission 
Act and thus was brought withm the jurisdiction of the Federal 
Trade Commission. In addition, violation was made a misde- 
meanor, with a penalty of not over $500 for each offense, with 
each day of violation constituting a separate offense. 

Under the provisions of this part of the act, codes were formu- 
lated for each industry. The preliminary draft of a code was 
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first drawn up by members of the industry. Conferences with 
representatives of the National Recovery Administration, the 
federal administrative body under the act, were then held, so 
that the code might be put into a form acceptable to the Presi- 
dent. After this, the code was presented to the President for 
approval. 

The codes as actually drawn up were not uniform in their pro- 
visions, smce the conditions withm each industry were not the 
same as those in other industries. In general, it can be said that 
they included the mandatory provisions required in the law, and 
m addition, a prohibition upon child labor, maximum working 
hours for each week, and a minimum wage. Sometimes they in- 
cluded a limitation upon the total output of the mdustry with 
provision for allotments of quotas to the members of the indus- 
try, or provided for the fixing of prices upon the products of the 
mdustry. Rules upon methods of competition varied with the 
needs of each industry, but might deal with such matters as cash 
discounts, service charges, grading of products, advertismg prac- 
tices, bribery of competitors’ employees, and branding and label- 
ing of goods. Code authorities withm the mdustry were estab- 
hshed to supervise administration of the code provisions. 

In respect to fair trade practices, codes under the N.R.A. re- 
sembled closely the trade practice rules drawn up by trade 
practice conferences under the auspices of the Federal Trade 
Commission. In fact, the latter also had been referred to as 
“codes.” The codes of the N.R.A., however, were more num- 
erous and more quickly prepared, and m addition to the fair 
trade features, carried the labor and other provisions. 

The second important phase of the administration of the act 
was in relation to the President’s Re-employment Agreement, or 
the “blanket code.” Authority for the blanket code was foimd 
in a provision of the act givmg the President power to enter 
into and approve voluntary agreements among persons engaged 
m a trade or mdustry, labor orgamzations, and trade or indus- 
trial groups. Unhke the codes, which became binding upon all 
the members of an mdustry whether they had participated in its 
formulation or not, the Re-employment Agreement was based 
upon the consent of each employer. It called for the abolition 
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of child labor, a maximum of 35 to 40 hours a week, a mmimum 
wage varymg under different conditions, with higher wages for 
higher grades of work, a limitation upon price increases, and co- 
operation with other signatories to the agreement. Substitution 
of code provisions as an alternative to the provisions of the Re- 
employment Agreement was permitted under some circumstances. 
The purpose of the Re-employment Agreement apparently was 
to secure wage increases and mcreased buymg power on the part 
of employees and to prevent price increases that would counter- 
act the effect of this mcreased buying power. The agreement 
was expected to brmg about quickly a movement toward recovery 
without waitmg for the slow process of code formulation. Per- 
sons who accepted the agreement were entitled to display the 
Blue Eagle upon their products. The Blue Eagle campaign was 
spectacular and emotional. The press, the radio, and the ros- 
trum were resorted to, and employers were subjected to argu- 
ment, appeal, and pressure. Whatever one may think of the 
economic ments of the blanket code, the Blue Eagle campaign 
will be remembered as one of the most colorful efforts to achieve 
an end through emotionalism and pressure salesmanship that the 
country has known. 

The National Recovery Admmistration, with its code structure 
and the Blue Eagle drive, ran into more and more trouble as the 
emotional effects of the early part of the campaign wore off and 
as difficulties in enforcement began to appear. The suspension of 
anti-trust law restrictions was criticized in some quarters. Diffi- 
culties were enormously increased through the fact that small as 
well as large mdustries at first were brought mto the scheme 
of control. Subsequently, mdustries in small towns were ex- 
empted from some of the restrictions of the plan. A final determ- 
ination as to whether the N.R.A. was to be retained, modified, or 
abandoned, on the basis of its merits, was made unnecessary by 
the Supreme Court in the case of the Schechter Poultry Corpo- 
ration V. Umted States. This case involved the constitutionality 
of the live poultry code in New York City, which fixed at forty 
the maximum hours of workers in the industry, provided a mini- 
mum wage of fifty cents an hour, prohibited the employment of 
children under sixteen, provided for collective bargaining with 
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employees, and fixed the minimum number of employees m any 
slaughterhouse, the number being graduated according to weekly 
sales. Other provisions regulated trade practices. One of these 
provisions of interest m this case, required “straight killmg,” 
which might better be called “straight selling,” since it required 
that chickens be sold by the coop or half coop. Thus, pur- 
chasers were not permitted to select mdividual birds, but must 
select by the coop or half coop as graded by the seller. 

Ten of the counts in the cases included m the Schechter decis- 
ion were for violation of this provision, two were for making 
sales without an inspection by the city authorities, two were for 
makmg false reports or the failure to make reports, one was for 
sales to unlicensed slaughterers, and one was for sellmg an unfit 
chicken. 

In its opinion, the Court rejected the theory that the crisis 
under which the law was enacted could be a Constitutional justi- 
fication for the law. The Court pointed out that while extra- 
ordinary conditions might call for extraordmary remedies where 
there is authority to act, no conditions, however extraordinary, 
can justify an action where there is no authonty. 

The Court held the provisions of the code to be beyond the 
powers of the federal government m the regulation of commerce, 
smce the code dealt with mtrastate and not interstate busmess. 
The goods were not a part of the stream of commerce passing 
from other states through that state and going on to other states, 
such as had been found in the Stockyards Case," for they were 
consumed m New York. Neither did the transactions in New 
York directly affect interstate commerce as had the local rates 
in the Shreveport Case.® 

In addition, the Court found in the act an attempt to delegate 
legislative power to the President in violation of the Constitution. 
The power to approve or to draw up codes was in effect a power 
to legislate upon commercial and industrial activities. For all 
these reasons the act was unconstitutional. With this decision 
the National Recovery Administration went out of existence. 

“ Sec p 568 . 

®See p. 571* 
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Revival of Features of the National 
Industrial Recovery Act 

Some of the provisions of the National Industrial Recovery 
Act have been incorporated m subsequent legislation dealing with 
specific mdustrial problems. The laws upon the bitummous coal 
industry re-enact in different form some of the provisions of the 
old coal code.^ The National Labor Relations Act revives some 
of the labor provisions of the codes/ and the Walsh-Healey Act 
m effect formulates a code for national contractors.® 

The State and Business 

Despite the great activity of the federal government in the 
regulation of mterstate business and the tendency of the courts 
to extend the limits of mterstate commerce, the states are im- 
portant factors m the development and regulation of business. 

Anti-Trust Taws 

Most of the states have anti-trust laws either similar to the 
federal laws or specifically directed against particular illegal 
practices. Usually they prohibit price discrimmations between 
different areas not justified by differences m the costs of distri- 
bution, exclusive contracts, and price cutting. Sometimes farm 
and labor groups are exempted from the operation of these laws. 

Corporations 

The states may bring corporations into existence. The business 
corporation is a device that ranks with the steam engme in its 
importance to modern industry. Without the corporation in its 
present development our existmg complicated business structure 
would be impossible. It has two important phases — ^the idea of a 
parmership m which the funds of many persons are pooled and 
the idea of an independent personality. In a simple partnership 
each shareholder would be liable for all the debts of the company. 


^See p, 698. 
® See p 661. 
®See p 665. 
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The idea of an independent personahty corrects this. It involves 
a legal fiction, through vs^hich a group of people are regarded, for 
certain purposes, as a single person, capable of suing and being 
sued. Since it has an entity independent of the shareholders, 
they are not liable for its debts, except for their investment m 
the corporation, unless made so by law. 

Smce a corporation is thus the result of the fiat of the state 
which has created a new personality, it is peculiarly subject to 
state control. While the corporation is one of the fundamentals 
in modern life, it is subject to abuse. So powerful an instru- 
ment uncontrolled may be dangerous m proportion to its 
strength. The growth of the corporation has been paralleled by 
mcreased state regulation of industry, not because of the defects 
of corporations but because of the complicated industrial society 
they have made possible. 

Most of the companies engaged in business are incorporated 
under state laws. This is true even of those organizations that 
plan to engage in mterstate commerce. A corporation organized 
in one state cannot be excluded by another state from engaging 
in mterstate commerce within its borders. On the other hand, 
if it plans to enter another state for the purpose of engaging in 
mtrastate commerce, it may be excluded or required to meet con- 
ditions laid down by that state, for a corporation does not benefit 
by the “comity clause.” ^ However, once admitted, such a “for- 
eign” corporation may not be subjected to arbitrary discrimina- 
tions as compared with domestic corporations. 

The state which grants the charter of incorporation may either 
set up severe corporate regulations or be lax in its requirements. 
Whatever its regulations may be, corporations created by it 
are mvested with the same interstate rights that are possessed by 
corporations of other states. Certain states have taken advantage 
of this situation and have thus become the great purveyors of 
corporate rights. Organizations m search of corporate privileges 
have flocked to these states for the purpose of procurmg charters. 
Thus, the state of Delaware, with “liberal” corporation laws, has 
become the “little home of big business,” and derives a large in- 
come from Its fees for incorporation and its annual franchise tax. 


^See p 388. 
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Its lawyers profit from the busmess of the numerous corporations 
of the state, receiverships are a rich source of revenue, and even 
its hotels profit from the constant meetings of stockholders. 
However, Delaware is not alone in the business of creating corpo- 
rations. A number of other states provide substantial competi- 
tion. 


Business Affected with a Public Interest 

The state, under its police power, possesses extensive regulatory 
authority. This is subject, however, to the provisions of the fed- 
eral Constitution, particularly the restrictions of the Fourteenth 
Amendment.® As applied to interstate commerce, the state regu- 
latory powers are limited m extent.® 

Not all forms of business are subject to the same degree of 
regulation Those “affected with a public interest,” and particu- 
larly enterprises which enjoy special privileges, such as fran- 
chises granted by the state, are especially subject to control.^® 
Thus, railroads, gas and electric companies, and other public 
utilities may be regulated to the extent of having their rates fixed 
by a state commission, provided they are not denied due process 
of law. In general, other businesses are not subject to price fix- 
mg. However, in emergencies the state may have this power.^^ 
Moreover, in at least one case, involving price fixing on milk, 
the Supreme Court has upheld the state law, even though the 
milk busmess does not belong to the group of industries ordin- 
arily regarded as “affected with a public interest.” 

Nearly every state has a public utility commission, usually 
appomted but often elected by the people. The jurisdiction and 
powers of these commissions vary. Railroads, gas companies, 
electric companies, street railways, bus companies, and telephone 
companies ordinarily come under their jurisdiction Both rates 
and services are subject to regulation, even to the extent of re- 
quiring approval by the commission of changes m car schedules 

'See p 531. 

'See p 573 
“See p 549. 

“See p. 550, 

“See p. 552 
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in the case of street railways. Stock issues may require the 
approval of the commission, which should be on the alert for 
anything in the nature of “watered stock,"’ that is, stock earned 
as having been sold for an amount far beyond the sum it actu- 
ally brought. However, railroad regulation has been so en- 
croached upon by the federal government through expansion of 
the term “interstate commerce” that state regulation of this 
means of transportation has been reduced to a minimum.^^ The 
telephone system, likewise, has become in large part an interstate 
utility. A similar tendency may be expected as bus companies 
integrate into large interstate organizations. The growth of the 
holdmg company in the electric utility field has tended to remove 
these utilities from state jurisdiction, but the federal Public Util- 
ity Act of 1935 has put some brake upon this tendency.^* 

Security Issues 

In the regulation of security issues the states entered the field 
long before the federal government. “Blue sky” laws were en- 
acted in nearly every state m order to protect the public from 
the wiles of the vendors of worthless stocks sold to innocent 
small mvestors under false representations. No such laws can 
prevent foolish investments. They cannot guarantee the worth 
of any secunty. However, they can prevent or discourage mis- 
representation upon the facts connected with issues of securities. 
A few states have given authority to a state officer or securities 
commission to prevent the sale of fraudulent issues, either by 
requiring approval of issues before they are offered to the pubhc 
or by authorizing court action to prevent their sale. Other 
states have relied upon the requirement that companies offenng 
securities file statements showing the organization, assets, and 
financial status of the company and other pertinent facts. Others 
merely require that dealers in securities register and secure a 
license, which license may be revoked where the licensee is guilty 
of fraud or of violating die regulations. 

"While these state laws were helpful in reducing the losses of 

“See p 561. 

*^See p 706. 
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innocent investors, they were limited in effect. Sales in inter- 
state commerce could not be prevented. Moreover, the task of 
providing an adequate investigation in each state for all the vast 
number of securities offered for sale was too great a burden to 
be carried out thoroughly and the duplication of mvestigations 
in each state too expensive if properly executed. However, it 
required the great depression, with its tremendous losses in se- 
curity values, to make the public conscious of the need for fed- 
eral regulation. The federal Securities Act of 1933 then was 
enacted. 

The federal act is based upon the control of interstate and 
foreign commerce and the control of the mails. It requires the 
registration of securities, with certain exceptions, if they are to 
be sold through interstate commerce or through the mails. Thus, 
if a security is not registered, letters or interstate telegrams and 
telephone messages could not be used in effecting its sale, and 
the mails or facilities of interstate transportation could not be 
used to carry the security. Purely intrastate transactions, where 
the issuer is a resident of the state and doing business therein, 
or IS a corporation of that state and the purchaser is a resident 
of the same state, are excepted. 

The registration statement includes detailed information upon 
the financial status of the company, and copies of contracts affect- 
ing the securities to be sold. 

The penalties in this act are severe and inclusive. If the reg- 
istration statement contains an untrue statement of a material 
fact or omits a material fact, an injured person may sue every 
person who signed the registration statement, every person who 
was a director or partner m the company at the time the state- 
ment was filed, every accountant or other person who contributed 
professionally to the statement, and every underwriter for the 
security. Even a salesman who sells securities in violation of 
the law or who makes use of statements that he might reasonably 
be expected to know were false is liable for the securities sold 
by him. Certain exceptioas are made from these provisions, 
however, with the purpose of removmg liabihty where obvious 
mjustice would result. The original law placed enforcement 
with the Federal Trade Commission, but in 1934 the Securities 
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Exchange Act transferred jurisdiction to a new body, the Securi- 
ties and Exchange Commission. 

In addition to makmg this change, the act of 1934 gave to the 
Securities and Exchange Commission regulatory powers in rela- 
tion to securities exchanges and over-the-counter securities mar- 
kets The sale of securities, when not taking place in mterstate 
commerce or through the mails, would normally be regarded as a 
matter for state jurisdiction, but the federal act was based upon 
the need to protect interstate commerce, the national credit, and 
the national taxing power, and upon the need to protect and 
make more effective the national banking system and the Federal 
Reserve System. The act included a somewhat lengthy explana- 
tion of the relationship of securities exchanges to these ends, 
pointing out that tlie transactions in large part originate outside 
the states m which the exchanges are located and are effected by 
the use of the mails or the instrumentalities of interstate com- 
merce; that m large part the issuers are engaged m interstate 
commerce; that they involve the use of credit and thus affect in- 
terstate commerce and the national credit; that the prices fixed 
at exchanges affect the tax collections of the federal government 
and the collateral for bank loans; that manipulation of the pnce 
of securities brings price fluctuations that affect credit, interstate 
commerce, taxes, and bank loans; and that these fluctuations en- 
courage national emergencies which dislocate mterstate commerce 
and the general welfare. The act then proceeded to set up a 
Securities and Exchange Commission of five members, appomted 
by the President by and vsfith the advice and consent of the 
Senate. 

The commission was given authority to register exchanges, 
which must agree to enforce regulations under the act upon mar- 
gins, extensions of credit, borrowing by members of exchanges, 
manipulation of prices, excessive tradmg, and other practices. 
The commission was given authority to suspend or withdraw the 
registration of exchanges violatmg the regulations, expel mem- 
bers, suspend trading for ten days or, with the approval of the 
President, suspend all tradmg on any exchange for a period of 
ninety days. 

Enforcement of the act was placed with the commission, ex- 
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cept that mar gin requirements, extensions of credit, and borrow- 
ing by members of exchanges are to be controlled by regulations 
of the Federal Reserve Board. Appeals from decisions of the 
commission to the courts were provided for, but the findmgs of 
the commission upon the facts, if supported by substantial evi- 
dence, were made conclusive. The act prohibits the use of the 
mails or the instrumentalities of mterstate commerce for the pur- 
pose of using any exchange that is not registered under the act 
or has not been exempted from registration. 

A further protection to investors was afForded by the Public 
Utility Act of 1935, affectmg holding companies for electric and 
gas utilities. In these particular industries the device of the 
holdmg company had been earned to such extremes as to create 
a maze of holding companies which held interests in other hold- 
mg companies, so interrelated that the investing public could not 
know what lay back of their securities. The collapse of certam 
of these systems and the resultant losses to thousands of invest- 
ors centered public opmion upon the ill consequences of the sys- 
tem, and the act of 1935 was the result. 

This act, like the Securities Exchange Act, contamed a de- 
fense of Its constitutionality, pointing out that the securities of 
public utility holdmg companies and their subsidiaries were mar- 
keted through the mails and the instrumentalities of mterstate 
co mm erce; that their services and sales were made through these 
same agencies; that their subsidiaries often transported in inter- 
state commerce; that their practices affected interstate com- 
merce; and that their activities extended over many states and 
could not well be controlled by state action. The Securities and 
Exchange Commission was given authority to register these hold- 
mg companies, but might exempt those predominantly m intra- 
state commerce and certain other types. Unregistered companies 
were prohibited from engaging in mterstate commerce or using 
the mails or the instrumentalities of interstate commerce. In 
the future, securities offered by holding companies and their sub- 
sidiaries must be approved by the commission. In addition, the 
commission was directed to limit the operations of any holding 
company to “a single integrated public utility system,” and to 
such other businesses as were reasonably incidental, except under 
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authorization of the commission. The commission also was di- 
rected to take steps toward the simplification of the corporate 
structures so that any “holding company shall cease to be a 
holding company with respect to each of its subsidiary companies 
which Itself has a subsidiary company which is a holdmg com- 
pany.’’ This rather involved phrase embodies the so-called 
“death sentence,” for it prohibits a holdmg company in the third 
degree. There is provision for appeal to the courts upon orders 
of the commission, but its findings as to the facts are made con- 
clusive if supported by substantial evidence. 

By these various acts the Securities and Exchange Commission 
has been given substantial powers of control over the sale of se- 
curities and securities exchanges and has been given special pow- 
ers in relation to holding companies which will make it possible 
for the investing public to know more definitely what they are 
buying when they purchase gas and electric securities. 

Liq^uor Saks 

With the repeal of the Eighteenth Amendment most of the 
states have legalized the sale of alcoholic drinks. Some states 
have set up a system of state liquor shops and thus have direct 
control of the business. Others permit private sales under a sys- 
tem of hcensing and strict regulation. 
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CHAPTER XXXII 


Federal and State Powers 
Over Money and Banking 

The Control of the Currency 

The Constitution does not specifically give to Congress the 
power to control the currency. Yet there are few subjects over 
which the control of Congress is more complete. It is one of the 
implied powers, or rather, it belongs to that group which some- 
times are designated as “resultmg” powers, that is, powers that 
are not implicit m any one clause of the Constitution but never- 
theless may be drawn from a combmation of different powers. 

The following clauses bear closely upon this subject: “The 
Congress shall have Power ... To borrow Money on the credit 
of the United States ... To coin Money, regulate the Value 
thereof, and of foreign Coin, and fix the Standard of Weights 
and Measures; To provide for the Punishment of counterfeitmg 
the Securities and current Com of the United States . . . .” 
(Article I, Section 8); “No State shall . . . com Money; emit 
Bills of Credit; make any Thing but gold and silver Com a Ten- 
der in Payment of Debts . . . .” (Article I, Section lo). 

Coins 

The dollar adopted as a standard by the United States was of 
nearly the same value as the Spanish dollar usually referred to 
as the “piece-of-eight,” a coin which was much in use in our 
early history when the trade with the Spanish West Indies 
brought large amounts of Spanish coin into the English colonies. 
The dollar at present is a gold unit, although it is not now coined 
in gold. At the time the country discontinued the coinage of 
gold pieces in 1934, the only gold corns were for two and a half, 
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five, ten, and twenty dollars. In addition, gold bars, properly 
stamped as to weight and fineness, were made for jewellers and 
for use where transfers of large amounts were desired, particu- 
larly in international settlements. Such bars are still made for 
use m the arts and for use m international settlements. 

The dollar is coined as a silver piece weighing 412.5 grams, of 
which one-tenth is alloy. Normally its value as bullion is only 
about half its value as currency, fluctuating with the price of sil- 
ver. This IS true because gold is the standard, and silver in the 
open market is priced in terms of gold like any other commodity. 
Smce the amount of silver m the coined dollar is fixed, its value 
melted down as bullion will fluctuate with the market price for 
silver. The amount of silver m the dollar is so low, however, 
that only when silver is selling for an abnormally high pnce in 
terms of gold will the metal in the coined dollar approach the 
value of a dollar in gold. If the amount of silver in the com 
were not kept low, there would be a possibility that with a rise 
m the pnce of silver the coined dollar would become worth more 
than a dollar m gold, with the attendant danger that persons 
would melt them down to be sold as bullion and the coins would 
disappear from the market Other silver coins are the half-dol- 
lars, quarters, and dimes. The amount of silver m these coins 
IS so small that they are worth as bullion proportionately less 
even than the silver dollar. 

The five-cent piece is composed of copper and nickel, and the 
one-cent piece of copper, tm, and zinc Their value as bullion is 
proportionately still less than that of the silver corns. 

It is clear, then, that none of our metallic money is actually of 
the mtrinsic value it purports to be. To the extent of the differ- 
ence between its value as bullion and its face value, it is no bet- 
ter than paper money. If gold corns actually were issued, of 
course, they would be worth exactly their stated value, smce gold 
is the standard. 


Paper M.oney 

In addition to the coins, there is paper money of various kmds. 
Gold certificates are issued against their full value m gold com 
or bullion in the vaults of the Treasury. At present they are not 
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m general circulation but are in large part held by the Federal 
reserve banks as reserves, even though they may not m fact be 
converted into gold at the Treasury On their face the gold cer- 
tificates are little different from w'arehouse receipts for gold held 
in the Treasury, but the Supreme Court has held that they are 
not m fact warehouse receipts but ordinary currency.^ Silver 
certificates are issued against silver dollars held in the Treasury, 
for which there is a dollar m silver for each dollar represented 
by a certificate. The certificates may be exchanged for the 
coins. Another form of paper money is the Treasury note. 
Only a small amount in Treasury notes is in circulation, and they 
are bemg retired when turned m at the Treasury. United States 
notes, or greenbacks, are limited in amount to not more than 
$300,000,000 for currency purposes. National bank notes were 
the result of the government’s need to dispose of bonds during 
the Civil War Certam banks, called national banks, were per- 
mitted to issue circulating notes to the value of government 
bonds which they purchased and deposited m the Treasury. 
Certam additional deposits also had to be placed m the Treasury. 
At present these notes are bemg retired and eventually there will 
be none m circulation. 

Federal reserve bank notes formerly were issued under terms 
similar to those governing national bank notes. They too are 
being retired. 

Federal reserve notes (not to be confused with Federal reserve 
bank notes) constitute the “elastic” or flexible element m our 
monetary system. None of the other currency fluctuates in 
amount with the demands of business. Federal reserve notes 
are the only form of currency m this country that expands and 
contracts from time to time as the need for credit mcreases and 
decreases. Coming into existence with the Federal Reserve Act 
of 1913, the Federal reserve notes have become one of the most 
interestmg factors in our system of money and credit. 

T he Issuance of Federal Reserve Notes 

Reduced to simple terms, the idea behind the Federal reserve 
notes is this: 


^ See p 642. 
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If certain businessmen desire to borrow, say, |ioo,ooo from a 
member bank of the Federal Reserve System, the bank may ac- 
cept their promissory notes or other commercial paper. If this 
paper is of the kind permitted under the regulations for such pur- 
poses, the bank will “rediscount” it with the Federal reserve 
h ank of that district. The Federal reserve bank will deposit 
sixty per cent of the notes, totaling $60,000 of their face value, 
with Ae United States government. To this it will add forty per 
cent of the total of $100,000, or $40,000, in gold certificates, 
which gold certificates are also held by the United States govern- 
ment. There will then be issued to the Federal reserve bank 
federal reserve notes totalmg the combined amount of the notes 
and gold certificates that have been deposited, that is, $100,000. 
The Federal reserve bank will turn these over to the member 
bank (which must pay the Federal reserve bank for this service 
accordmg to a “rediscount rate,” which is similar to an interest 
rate). The member bank will pass the Federal reserve notes on 
to the busmessmen or retam them and credit the amount to the 
accounts of the businessmen to be checked upon. When the 
promissory notes are paid off, they are returned to the busmess- 
men, the gold certificates are returned to the Federal reserve 
bank, and the money obtained by the member bank through the 
Federal reserve bank is returned to the latter, which then turns 
over $100,000 in Federal reserve notes or any other currency to 
the United States government. Thus, the need of business men 
for currency or credit is met and the amount of currency or 
credit is contracted when the need has been satisfied. It should 
be added that at the present time not only “commercial paper,” 
which in bankmg terms has a technical and restricted meaning, 
may be accepted as the basis for the origmal loan, but govern- 
ment bonds and other “sound” assets may be used. 

Now, the Board of Governors of the Federal Reserve System 
can approve or reject the percentage or “rediscount rate” charged 
by the Federal reserve bank. By raising or lowermg the per- 
centage the borrowmg of money can be discouraged or encour- 
aged, in accordance with the policy that is deemed best at anv 
particular time. Variations in the discount rate, however, have 
not been a very effective deterrent to speculation, pardy perhaps 
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because the variations must be small. To this extent the Fed- 
eral Reserve System has been somewhat of a disappointment, for 
there were some who had hoped that with the inauguration of 
the plan a means was at hand to prevent those periods of wild 
speculation that seem to come periodically m the busmess world 
and are followed with such disastrous results. As each such pe- 
riod returns, men forget the experience of the past, or hope that 
luck will be with them, or convince themselves that this new 
epoch is different from all the others. No means has been de- 
vised to restrain these tides of speculative activity. Such peri- 
ods come to a close only when the top-heavy structure of credit 
crashes, givmg us another financial crisis, followed by a long pe- 
riod of adjustment known as a “depression.” 

Credit Through the Federal Reserve System 

The provisions for issuance of Federal reserve notes are not 
the only means by which the Federal Reserve System provides 
credit to business men. It is permissible for a member bank to 
discount commercial paper with the Federal reserve bank of its 
district, which may then, after placmg behind it a reserve of 
thirty-five per cent m gold certificates or currency, put the 
amount upon its books to the account of the member bank. 
This sum then becomes a part of the deposits of the member 
bank to be used as a basis for loans. Since a bank may loan 
upon its deposits to an extent several times the amount of these 
deposits, the effect of this transaction with the Federal reserve 
bank is to create potential credit which may be several umes 
the amount of the commercial paper mvolved. 

hegal Tender 

The federal government issues or authorizes the vanous forms 
of paper money under the general implied power to control the 
currency. The question of whether it could mvest such paper 
with the quality of legal tender was long questioned. In Hep- 
burn V. Griswold, it was held that this was not permissible, at 
least as applied to debts contracted before the passage of the 
legal tender law. In Knox v. Lee, however, this decision was 
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reversed in a decision involving the war powers of Congress, and 
finally, in Jmlliard v. Greenman, the power to give a legal tender 
character to paper issues was upheld as being among the ordi- 
nary peacetime powers of Congress, derived from the power to 
borrow money, and to regulate the value of money, and other 
recognized powers of the federal government, as well as from 
certain prohibitions on the states, such as the prohibition against 
coming money and emitting bills of credit. 

At present all the forms of currency, both com and paper, are 
by law full legal tender, that is, they may be used without re- 
striction upon the amount in the payment of all debts, public 
and private, and of all taxes, where a payment m money is called 
for. 


New Deal M.onetary Measures 

The monetary measures of the administration of President 
Franklin D. Roosevelt extended still farther the federal powers 
over the currency. One of these measures required all individu- 
als to turn in to the Treasury their gold corns and gold certifi- 
cates, in return for which they were given the equivalent in cur- 
rency. At the present time the gold of the country is held by 
the Treasury, except such as is used in the arts All payments 
in gold are prohibited, except where bullion is transferred to 
other countries in order to meet the balances in international 
payments. Another measure abrogated the “gold clauses” in 
both private and governmental obligations. These clauses were 
agreements by which individuals or the government as borrowers 
had agreed to meet their obligations by payments in gold corns of 
a certain weight and fineness. 

The callmg in of gold was followed by another measure, re- 
ducing the gold content of the standard dollar. This was done 
by the President under acts of Congress in 1933 and 1934 which 
authorized him to reduce the gold content of the dollar by not 
less than forty per cent nor more than fifty per cent. Under 
this authorization the President in January, 1934, reduced the 
weight of the standard gold dollar by 4094 per cent. The old 
standard dollar had consisted of 25.8 grains nine-tenths fine, 
while the new dollar contained 15%! grains nine-tenths fine. 
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It must be remembered, however, that no gold dollars were avail- 
able at this time. The new weight referred to a “standard” gold 
dollar, which m fact was not available in any weight, smce all 
gold com had been called m. 

The Gold Clause Cases 

It was under these circumstances that the Gold Clause cases 
arose. These cases fell into three groups: those involving gold 
clauses in private bonds (Norman v. Baltimore and Ohio Rail- 
road Company, and two other cases, all considered together); 
one involvmg a gold certificate (Nortz v. United States); and 
one involving a federal bond (Perry v. Umted States). A separ- 
ate opinion was handed down by the Supreme Court upon each 
of these three classes of cases. 

The first of these opinions dealt with the gold clauses in pri- 
vate bonds. Those mvolved m the Norman case were typical. 
They provided for payment of the bonds in gold com of the 
Umted States of the standard of weight and fineness existing on 
February i, 1930. Norman, the owner of the bond in this case, 
was not insisting that the payment of interest due him be made 
in gold. He was willmg to accept as an alternative, payment m 
currency representing the total amount of gold, that is, $1.69 for 
each dollar called for in the bond. The Court rejected this 
claim for an increased number of dollars, basmg its decision upon 
the broad power of the federal government to control the cur- 
rency. Since Congress possesses the power to control the cur- 
rency, It may on grounds of policy alter the gold content of the 
standard dollar. All contracts entered mto are subject to the 
exercise of this Congressional power, and if m violation thereof, 
they are invalid. The Court also said that the gold clauses un- 
der consideration were contracts for payment m currency and not 
contracts for the delivery of a certain number of ounces of gold. 
The Court concluded: “We are not concerned with consequences, 
in the sense that consequences, however serious, may excuse an 
invasion of constitutional right. We are concerned with the con- 
stitutional power of the Congress over the monetary system of 
the country and its attempted frustration. Exerasing that 
power, the Congress has undertaken to establish a uniform cur- 
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rency, and parity between kinds of currency, and to make that 
currency, dollar for dollar, legal tender for the payment of debts. 
In the light of abundant experience, the Congress was entitled to 
choose such a uniform monetary system, and to reject a dual sys- 
tem, with respect to all obligations withm the range of the exer- 
cise of Its constitutional authority. The contention that these 
gold clauses are valid contracts and cannot be struck down pro- 
ceeds upon the assumption that private parties, and States and 
municipalities, may make and enforce contracts which may limit 
that authority Dismissmg that untenable assumption, the facts 
must be faced. We think that it is clearly shown that these 
clauses interfere with the exertion of the power granted to the 
Congress and certainly it is not established that the Congress 
arbitrarily or capriciously decided that such an interference 
existed.” 

The Nortz case involved a gold certificate. These were obliga- 
tions of the United States certifying on their face that they were 
payable to the bearer in gold coin which had been deposited in 
the Treasury. The Court said that despite the statement on 
their face, they were not warehouse receipts for gold com. The 
Court held them to be currency. As such, they were subject to 
the control of Congress. This decision followed the principle 
laid down m the Norman case. 

In the Perry case, involvmg federal bonds which had provided 
for payment in “Umted States gold com of the present standard 
of value,” the Court followed an entirely different line of reason- 
ing. The bonds had been issued by the United States under its 
power to borrow money on the credit of the United States. The 
question was whether the power to control the currency could be 
used as an excuse to alter the terms of an obligation incurred 
under the power to borrow money, making the credit of the 
United States “an illusory pledge.” The Court said that this 
could not be the case. The pledge involved m the bond was 
valid. However, suit against the United States could not be 
brought without its consent. Under the law such suit would 
need to be brought m the Court of Claims, and the Court of 
Claims had no authority to entertain an action for merely norm- 
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nal damages. The question still remained whether the holders 
of these bonds had suffered actual, and not merely nominal, dam- 
ages. It had not been shown that the holder of the bond in the 
case before the court had actually suffered a loss in buymg power 
when paid only in dollars of the number called for in the bonds. 
Under the circumstances he was not entitled to the mcreased 
number of dollars. 

The effect of these decisions was to uphold the power of the 
federal government, under its control of the currency, to call in 
the gold of the country and to alter the gold content of the 
standard dollar. In its applicability to private contracts and 
gold certificates, this was entirely valid. In relation to federal 
bonds. It was not valid, but until actual damages were shown, the 
bondholder had no remedy. 

The Bank of the Umted States 

Under the leadership of Alexander Hamilton, Secretary of the 
Treasury, the first Bank of the United States was established in 
1791. It was a government bank only m part. In a total of 
ten million dollars worth of shares, only two million were owned 
by the United States, and even these had been sold by 1802. 
The bank was chartered by the United States for a period of 
twenty years. The first charter was not renewed upon its expi- 
ration, but m 1816 a second bank was established. It was not 
until after this had occurred that the question of the constitu- 
tionahty of the incorporation of a United States bank was raised 
m the courts and then it came up mcidentally in a case involving 
the right of Maryland to tax the circulatmg notes of all banks 
therem not chartered by the Maryland legislature (McCulloch v. 
Maryland). John Marshall wrote the decision, declaring the act 
of the Maryland legislature unconstitutional because it permitted 
a state to tax a federal agency, and upholdmg the right of the 
United States to mcorporate a bank as a power reasonably to be 
implied from such express powers as the power to collect taxes, 
to borrow money, and to carry on war. Under the leadership of 
Andrew Jackson the United States discontmued its relations with 
this second bank. 
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The Independent Treasury System 

For a period after this the federal funds were placed m state 
banks. In 1840, an independent treasury system was provided 
for by law, but the act establishing it was repealed in 1841. In 
1846, another act provided for an independent treasury system 
All government transactions were conducted in hard money. 
The United States kept its money in its own vaults in the Treas- 
ury and the subtreasuries that were set up m various cities. 

The National Banking System 

During the Civil War, the national bankmg system was estab- 
lished, partly for the purpose of disposing of government bonds 
and partly for the purpose of providing a stable paper currency.- 
National bank notes have been discussed earlier in this chapter. 
The national banks thus established are under the supervision of 
the Comptroller of the Currency. The system was not nearly so 
successful in disposing of government bonds as had been hoped. 
State banks were slow in becoming members of the system until 
1865, when Congress placed a tax of ten per cent on the circulat- 
ing notes of state banks. After this the number of national 
banks increased rapidly. The constitutionality of the tax (re-en- 
acted m a somewhat amended statute of 1866) was upheld as an 
exercise of the power of the general government to provide a na- 
tional currency. This power was assumed by the Court to pro- 
ceed from the power to provide coins and to issue bills of credit 
(Veazie Bank v Fenno). 

The national bankmg system did not prove satisfactory. It 
did not provide an “elastic” currency or a system of centralized 
reserves that was suited to modern conditions, and was inade- 
quate in other respects. 

The Federal Keserve Act 

The Federal Reserve Act of 1913 provided for a complete re- 
orgamzation of the banking system of the country. It did not 
go the full length of settmg up a Bank of the United States to 
correspond with the central banks of other countries, but it at- 
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tempted to accomplish much the same results. Under this act, 
the country is now divided into twelve districts, each containmg 
a Federal reserve bank. Every national bank m a Federal re- 
serve district must become a member bank and state banks may 
do so. Each Federal reserve bank has nme directors. Three 
are chosen by the member banks without restriction (class A), 
and three are chosen by member banks from persons engaged m 
commerce, agriculture, or “other industrial pursuit” who are not 
oflScers, directors, or employees of any bank (class B). The 
member banks are divided into three groups according to capital- 
ization — ^large, medium, and small — and each group chooses one 
director for class A and one for class B. The remainmg three 
directors constitute class C, and are chosen by the Board of Gov- 
ernors of the Federal Reserve System. The idea is that the 
Government, the banks, and the public shall be represented. In 
addition, there is a Board of Governors of the Federal Reserve 
System (formerly the Federal Reserve Board) of seven members. 
They are appomted for staggered terms of fourteen years by the 
President with the advice and consent of the Senate, but are re- 
movable for cause by the President. One of the members of the 
board has the tide of chairman and is the executive officer of the 
board. He is named by the President and his term as chairman 
is four years. There is also a vice-chairman chosen by the 
President for the same term. The salaries and expenses of the 
board are paid by a levy upon the Federal reserve banks. The 
Board has broad powers of supervision over reserve banks. 

The provision for an “elastic” currency through the issue of 
Federal reserve notes has been discussed.^ 

This reorganization brought about a distinct improvement in 
our banking organization and the Federal Reserve System proved 
Its worth in the test of the World War that came soon after its 
establishment. 

The authority of the federal government to organize the Fed- 
eral Reserve System can be found in the same process of reason- 
ing by which Marshall justified the Bank of the United States in 
McCulloch V. Maryland, and m its recognized power to control 
the currency. 


^See p 637. 
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Emergency Banking Laws 

The national emergency that became acute in late February 
and early March of 1933 led early in March to the enactment of 
the Emergency Bankmg Act, which was designed primarily to 
deal with the emergency. The administration already had closed 
the banks of the country to prevent “runs” resulting from a na- 
tionwide panic. The action had been taken under an old law of 
1917, and Its legality was not clear. The act of 1933 confirmed 
the actions of the administration and extended the authority to 
close member banks of the Federal Reserve System during fu- 
ture emergencies. To aid banks in distress, the Reconstruction 
Fmance Corporation was authorized to subscribe to preferred 
stock in such banks Moreover, for the existing emergency, a 
new issue of currency was authorized, differing from ordinary 
Federal reserve notes in that it might be based upon obligations 
of the United States rather than upon commercial paper. For- 
tunately, It did not become necessary to issue any currency un- 
der this power. 

In addition to this, the act gave power to the President to pre- 
vent, in emergencies, the hoardmg of gold. Under this provision 
great quantities of gold that had been withdrawn from banks by 
depositors during the period of panic were ordered returned to 
the Treasury and currency other than gold was given in 
exchange. 

In May of the same year Title III of the Agricultural Adjust- 
ment Act, sometimes called the Inflation Act, provided means for 
mcreasmg the amount of paper money in circulation and author- 
ized the devaluation of the gold dollar up to fifty per cent. In 
June the gold clauses in government and private contracts were 
abrogated. In October the government began the policy of buy- 
mg newly mined gold at higher and higher prices. Apparently, 
the theory behind this scheme was that the effect would be to 
depreciate the currency and thus raise commodity prices. The 
plan was unsuccessful in this respect, although it may have had 
some value m stimulating foreign trade. In January, 1934, the 
Gold Reserve Act was passed, substituting gold certificates for 
gold held by Federal reserve banks, placing upon a more orderly 
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basis the regulations under which gold might be held by individ- 
uals, vestmg title m the United States to all monetary gold in 
the country, and discontinuing the comage of gold except for lim- 
ited purposes. It further provided for certam contingencies m 
the event of devaluation of the dollar, limited the President’s 
power of such devaluation to between forty and .fifty per cent, 
and authorized proportionate reduction m the weight of the sil- 
ver dollar and other silver coins. On January 31, 1934, the 
President proclaimed the reduction of the weight of the standard 
gold dollar.® Devaluation constituted a tacit recognition of the 
failure of the gold purchase plan. Its purpose appears to have 
been the same as that of the earlier program, the raismg of the 
price of commodities. Its actual effects in this respect have 
been doubtful. Prices eventually did rise subsequent to devalu- 
ation, but it is doubtful whether this was due to devaluation or 
to other factors. Along with these various measures affectmg the 
standard dollar, a number of other measures were taken m rela- 
tion to silver. In general, these measures were designed to raise 
the price of silver and to increase the purchases of silver by the 
United States government. The purposes back of the silver pol- 
icy are somewhat obscure, but the program on the one side seems 
to have been designed as part of the price-raising policy and on 
the other appears to have been the result of pressure from silver 
mterests to “do somethmg for silver.” 

Deposit Insurance 

An important measure relatmg to banks that grew out of the 
emergency but which may remain as a permanent part of our 
banking organization is deposit msurance. American banking 
history has not been a happy one. Losses of depositors have 
been app allin g, as compared with the losses in other countries. 
During the depression of the 1920’s and early 1930’s there was 
not a cent lost by depositors in Canadian banks, while in the 
United States the savings of thousands of people were being 
wiped out by bank failures. The imaginary line that divides 
the United States from Canada represented a vast difference in 


* See p 640. 
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the safety of depositors. Deposit insurance is at least a tempor- 
ary corrective for the problem of the United States. 

The Federal Deposit Insurance Corporation now insures the 
deposits in each subscribing bank to the extent of one hundred 
per cent of the deposits of each depositor up to $10,000, seventy- 
five per cent of the excess over $10,000 up to $50,000, and fifty 
per cent beyond that. Subscribing banks must purchase stock in 
the Corporation in proportion to their deposit liabilities. Banks 
which are members of the Federal Reserve System must become 
subscribers and participate in the plan. As a permanent system, 
deposit msurance is subject to the weakness that the sound 
banks must assist in carrymg those that are not so carefully 
managed. In fact, where deposit insurance existed in certain 
states before the depression, the guarantee fund was exhausted 
by the failure of the weaker banks early in the depression before 
the others began to fail. In a sense, the weaker banks thus en- 
joyed an advantage. However, the federal insurance plan has 
been very effective in restormg confidence in our banks and thus 
the whole banking system has profited. 

The Federal Government as a Banker 

To some extent the federal government has gone into the 
banking busmess. The oldest of its activities of this nature is 
the Postal Savings System, which was established m 1910. .It 
accepts deposits in limited amounts upon which it pays a low in- 
terest and operates through the post offices scattered over the 
country. It has been effective m encouraging savings among 
persons of small means and has provided a repository for the 
funds of poor people who were not willing to trust their savings 
to private banks. 

In 1934, the Federal Credit Union Act provided for another 
type of savmgs institution sponsored by the federal government, 
known as Federal Credit Unions. A Federal Credit Union is 
described in the law as “a cooperative association. . . for the 
purpose of promoting thrift among its members and creating a 
source of credit for provident or productive purposes.” It will 
be noted that these associations are not only savings but lendmg 
agencies. 
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On the side of lending, numerous federal agencies have been 
established in recent years Those m connection with agricul- 
ture have been discussed elsewhere.^ Reference also has been 
made to loans under the Public Works Administration.® 

The most important of all these lending agencies is the Recon- 
struction Fmance Corporation, which grew to becopae the largest 
financial institution in the country. Established in 1932, its 
original purpose was to make loans to banks that at that time 
were much in need of credit. Eventually it extended its ac- 
tivities to cover loans to institutions other than banks. Its loans 
were directed primarily toward aiding banks and large national 
industries. 

A number of agencies were created durmg the depression to 
aid in saving homes from mortgage foreclosures, in encouraging 
repairs upon homes, and m aiding home construction. The Fed- 
eral Home Loan Bank Act of 1932 created the Federal Home 
Loan Bank Board for the purpose of making advances to build- 
ing and loan associations, insurance compames, and savmgs 
banks, on the security of home mortgages. The Home Owners’ 
Loan Act of 1933 created the Home Owners’ Loan Corporation, 
under the supervision of the Federal Home Loan Bank Board, 
for making direct loans to home owners. This Corporation is 
now in process of hquidation. The National Housing Act of 
1934 created the Federal Housmg Admmistration, with authority 
to establish a revolving fund for mortgage insurance, to make 
loans to banks for the financing of repairs and improvements 
upon real property, and to provide for insurance of the accounts 
of building and loan associations. Subsequent amendments pro- 
vided for the msurance of loans by banks for repairs and im- 
provements and for expansion of the mortgage insurance features. 

The United States Housmg Act of 1937 set up in the Depart- 
ment of the Interior the United States Housmg Authority to 
make loans and grants to public housmg agencies for low rent 
housmg projects and slum clearance projects. 

Presumably most of these agencies are temporary in nature and 
eventually will be discontinued. 

^See p 715. 

®See p. 740. 
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The States and Banking 

The states retain extensive powers of control over banks. 
However, much of the control of banks has been lost to the fed- 
eral government. National banks are chartered by the federal 
government ^d thus come directly under its control. Other 
banks are chartered by the states. At one time state banks is- 
sued circulatmg notes, but this came to an end in 1865, when the 
federal government levied a prohibitive ten per cent tax on such 
notes of state banks.® However, encroachments of the federal 
government upon state bankmg systems have come about more 
because of practical considerations than through the exercise of 
direct powers. In order to enjoy the benefits of membership in 
the Federal Reserve System, state banks must subject themselves 
to Its regulations, and while by no means all state banks are 
members of the Federal Reserve System, the more important 
ones are. All state banks which are members of the Federal 
Reserve System also are part of the Federal Deposit Insurance 
plan and are subject to examination by the Federal Deposit In- 
surance Corporation.^ Other state banks may be accepted in 
this insurance plan and become subject to examination by the 
Corporation. Thus, the powers of the federal government in 
relation to state banks have grown through action of the state 
banks themselves. 

For the regulation of banks the states provide either a commis- 
sion or a single ofi&cer, usually appomted by the governor. In a 
few states election, or appomtment in some other way than by 
the governor, is customary. Terms of commissioners are short, 
most servmg for less than six years. Election is a poor method 
of choosmg a bank commissioner, for the voters cannot examine 
mto his technical qualifications. In some states the bank com- 
missioners may refuse charters to banks, but in most states they 
are limited to the examination of existmg banks. Our system of 
state banks has been the weakest link m the ba nkin g system. 
Unqualified persons have been permitted to engage m a business 
that calls for men of only the best trainmg and the highest eth- 

“See p 235. 

’^Sec p. 648. 
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ical standards. Having been admitted to the practice of a pro- 
fession of such vital interest to the pubhc, their actions often are 
submitted to only the most perfunctory examination by the regu- 
latory authorities. Even national banks evidently have not been 
subjected to the most complete scrutmy, but state banks, and es- 
pecially those outside the Federal Reserve System, appear to 
have been under even less rigid supervision. 

htsurance 

Unlike banking, the insurance business is entirely under state 
control. The busmess of msurance is not interstate commerce.® 
An insurance company is subject to the regulations of the state 
which incorporates it, and since it is not engaged in interstate 
commerce, it may enter other states only upon meetmg the re- 
quirements of those states. One who purchases insurance, there- 
fore, is dependent upon the laws of the state incorporatmg the 
company with which he deals, or upon the supplementary limita- 
tions imposed by the state in which it is operating. Most states 
have a separate insurance commission or ofl&cer to admmister 
their insurance laws. Insurance commissioners usually are ap- 
pointed by the governor, but sometimes are elected. They have 
the power to grant and refuse licenses, to conduct examinations, 
revoke licenses in proper cases, and to take other action to carry 
out the insurance laws. These laws even go so far as to control 
the type of mvestment to be made by the companies. Not only 
does the state have greater powers of control over insurance than 
It has over banking but these powers have been more thoroughly 
exercised. 
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CHAPTER XXXIII 


Labor 

The Industrial Revolution 

Before the industrial revolution such manufacturing as was 
earned on was in small shops where master, journeymen, and 
apprentices worked together in close personal relationship. The 
workmen were skilled craftsmen or apprentices, who performed 
all the operations mcident to the production of the finished arti- 
cle. The weaver made cloth and the shoemaker made shoes. 
Workmen took pride in their skill 

The industrial revolution brought about great changes in this 
system, for it mtroduced two new elements to industry — the di- 
vision of labor and the use of power machines. One man did 
not perform all the operations leading to the production of the 
finished article. He operated a machme that put the article 
through one or more of the stages of manufacture. Large num- 
bers of workmen in our own time have lost the status of the old 
craftsmen. They manipulate machines and their duties consist 
of the monotonous repetition of a smgle operation. They are 
punchers of holes, tighteners of bolts, assemblers of rods. Their 
work does not have the zest that comes from seeing the product 
grow through its various stages under their own hands, and mo- 
notony leaves them exhausted at the close of the day. They 
work in noise and dust and in close proximity to dangerous ma- 
chines. 

In the early years of the industrial revolution the factory sys- 
tem came into being. Many workers were assembled under one 
roof and since the old skilled craftsmen were not needed, women, 
children, and unskilled laborers were employed. Since the sup- 
ply of such laborers was large, their bargaining power was poor. 
Their wages were low, they worked for long hours, and their sur- 

6Si 
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roundings were unhealthful and dangerous. In time, factory 
laws came into existence, regulating these conditions. 

Factory Laws 

Since manufacture is not interstate commerce,^ the regulation 
of working conditions is a matter for state law. States com- 
monly require that safeguards be afforded from moving machin- 
ery parts, that buildmgs be protected from fire, that sanitary 
facilities be afforded, and that sufficient air and light be pro- 
vided. Since It is difficult to provide properly in a statute for all 
such details, a number of states have passed laws requiring in 
general terms that safe conditions must be provided. Then they 
have set up an mdustrial commission, which issues detailed regu- 
lations carrymg out the law. These regulations are enforced 
through mspections by representatives of the commission. This 
type of regulation is considered by far the most satisfactory, for 
the commission is m a position to adjust its regulations to the 
needs of each industry and to constantly changing conditions. 
Since it is an administrative as well as a regulatory body, it can 
see that its regulations are obeyed. 

State M.axzmuin Hour and tAtmmum Wage Laws 

The right of the state to place reasonable limits upon the hours 
of labor has been upheld as a valid exercise of the police power ^ 
Most of the states have fixed a maximum of eight hours a day 
for children under sixteen, and they often prohibit night work. 
Most also have some restrictions upon the working hours of 
women, although these restrictions vary considerably and often 
apply only to certain types of work. Few states place limita- 
tions upon hours of labor for men. Where the hours of labor of 
men are regulated, the laws usually apply only to dangerous 
industries. 

State minimum wage laws have been upheld more recently,^ 
and time will be needed for an extension of such laws if they are 

^See p 563 

“See p. 547 

’See p. 549 
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considered desirable. There is no unity of opinion as to their 
wisdom. If an industry can pay a reasonable wage, obviously on 
social grounds it may properly be required to do so. On the 
other hand, if any industry cannot pay a decent mimmum to its 
employees, it is a “parasite” industry It is producmg something 
for which there is so little demand that there is not suflEcient 
profit. Presumably, such an industry has no good reason to ex- 
ist. However, the problem is not so simple as this. Employees 
who have been earnmg something, even though a very little, may 
be thrown completely out of work. There may be no other in- 
dustry at the time or m the neighborhood which can absorb 
them. Temporarily at least, the law might be followed by much 
suffering. Another objection to minimum wage laws is the al- 
leged fact that m practice the minimum fixed m the law tends to 
become the maximum. Employees who might have been earn- 
ing more may be sacrificed to brmg the lower paid groups up to 
the common level. 

Another objection that may be offered both to minimum wage 
laws and laws fixing maximum hours is the fact that often they 
apply only to certam groups, as, for instance, to women. In 
this case, a law intended to protect the weak from long hours 
may often work a hardship, smce the employer may then employ 
a man who can work the longer hours or can accept the lower 
wage. Where wages and hours are the same for men and women, 
employers may prefer men. 

In the lower wage brackets where physical strength or endur- 
ance often IS a factor, men are likely to be preferred above 
women. Both types of law must take all these factors into con- 
sideration if what IS mtended as a humanitarian measure is not 
to develop cases of hardship. 

Often labor unions have been cool toward state legislation 
upon these subjects. They have preferred to depend upon their 
own power of bargaining with employers. However, the labor 
unions of the past, and especially the more powerful ones, have 
represented the upper crust of labor. It is the lower group, who 
do not qualify for the craft guilds, who might expect to profit 
most by legislation. 
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The Adamson Law 

Until recently, activity of the federal government in labor leg- 
islation has been limited, except in areas under its control, such 
as the District of Columbia. The Adamson eight-hour law was 
a federal act applying only to railroads and had its origin in a 
national emergency.^ 

Labor Condtuons Under the N.K.A. 

Under the National Industrial Recovery Act® a great extension 
of federal activity into labor relations was attempted. Restric- 
tions upon child labor and provisions for minimum wages and 
maximum hours were written into numerous codes. The justifi- 
cation for such national action lies in the nature of our industrial 
organization. If an mdustry extends into several states and one 
of those states places restnctions upon it while the others do not, 
the industry in that state is placed at a competitive disadvantage. 
Smce interstate compacts upon such matters are diflEcult to se- 
cure,® that state may see its industries migrate into those that 
permit the exploitation of labor. Under such circumstances the 
situation would seem to call for national action. Again, how- 
ever, the problem is not simple. Some differentials would appear 
to be necessary to take care of sectional differences in wage levels 
and production costs, and the determination of differentials that 
will bring about a proper balance involves many difficulties. 

The Fair Labor Standards Act of 1938 

The Fair Labor Standards Act of 1938 was enacted by Con- 
gress in an effort to provide minimum standards for the country 
as a whole It fixes a mmimum wage of twenty-five cents an 
hour for the first year after the act goes into effect, thirty cents 
an hour for the succeedmg six years, and forty cents thereafter, 
unless a rate of between thirty and forty cents is fixed by the 
Administrator of the Wage and Hour Division which is set up m 
the Department of Labor. The Administrator is also empowered 

‘See p 595. 

® See p 620. 

*See p. 297. 
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to convene an industry committee for each industry which ma y 
recommend for that mdustry an earlier application of the mini- 
mum wage than is required by the act, and this recommendaUon 
becomes effective with approval of the Admimstrator. 

The act also fixes a maximum work week of forty-four hours 
for the first year after the act goes mto effect, forty-two hours 
the second year, and forty hours thereafter, except that employ- 
ers may require longer hours with one and one-half the normal 
pay for overtime. Exceptions to this rate are permitted when a 
different maximum is determined upon as a result of collective 
bargaining as certified by the National Labor Relations Board, 
and provided certain standards of maximum hours and overtime 
pay referred to in the act are met. 

With the exception of certain industries and types of employ- 
ees mentioned m the act, its provisions apply to all industries 
engaged in commerce or m the production of goods for com- 
merce. There is little question that this act is unconstitutional 
under previous decisions of the Supreme Court, which adhere to 
the doctrme that manufacture is not mterstate commerce and 
hence is a matter for state regulation. Apparently the act was 
passed under the belief that the Supreme Court, with a some- 
what altered personnel, might reverse its previous position. 

The act prohibits the interstate shipment of goods produced in 
violation of its terms and provides penalties for violations. 

Child Labor Laws 

Attempts on the part of the federal government to limit the 
use of child labor in the states so far have been unsuccessful m 
the courts. Efforts to accomplish regulation under the commerce 
power and under the taxmg power have been held unconstitu- 
tional in both instances,^ as was the attempt under the N.R.A. 
A Constitutional amendment designed to grant such power to 
Congress has failed to secure the necessary number of state rati- 
fications. Meantime, the Fair Labor Standards Act of 1938, in 
addition to its wages and hours provisions, prohibits the inter- 
state shipment of goods from any establishment m which within 
thirty days “any oppressive child labor” has been employed. 

See pp 230, 564. 
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Children employed in agriculture while not legally required to 
attend school and child actors are exempted. The child labor 
provisions of the act are administered by the Chief of the Chil- 
dren’s Bureau m the Department of Labor. Like the other pro- 
visions of the Fair Labor Standards Act of 1938, this seems to be 
m conflict with previous decisions of the Supreme Court upon the 
powers of Congress. 

Workmen’s Compensation 

Systems for providing relief for workmen injured in the course 
of their employment and for their families have been much im- 
proved in the last quarter of a century. Formerly, an injured 
workman could sue in the courts, but the common law defenses 
of the employers were so well developed thatTt was difficult to 
secure a judgment The doctrme of the assumption of risk, the 
doctrme of contributory negligence, and the fellow-servant rule 
were so broad that injured workmen were at a distinct disadvan- 
tage m the courts. In any case, litigation was slow and expen- 
sive and employees with small means could not easily cope with 
employers who were not m need of an early decision and who 
could afford expensive counsel. 

Nearly every state now has set up a workmen’s compensation 
system which provides prompt relief in cases of injury and death 
by an administrative process and without need for court action 
unless a case is appealed. These laws do not usually apply to 
all industries or to all types of accident. Agriculture and do- 
mestic service usually are excluded. There is a tendency to m- 
clude occupational diseases under the heading of accidents. The 
amounts allowed for each accident are determined accordmg to 
principles set forth in the law, usually being related to the na- 
ture of the mjury and the normal wages of the employee. 
Lump-sum or weekly payments are allowed for under different 
circumstances. A board is set up which administers the law. 
Compensation is automatic in all cases coming under the law, so 
that the old question of whether compensation is due is elimi- 
nated. Employers may be required to msure m a state-con- 
trolled insurance fund or may be permitted an alternative of m- 
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suring in a private company or of self-insurance through estab- 
lishing financial responsibility. Other states rely only on private 
companies or self-msurance. Most of the lavi's are not compul- 
sory, but the freedom of an employer or an employee to elect to 
remain mside the act may be somewhat illusory, for if the em- 
ployer so elects, he is often deprived of his common law defenses, 
while if the employee so elects, the employer is granted these 
defenses. 

These laws have done much to reduce suffering among work- 
men and their families, for loss of income through the death of 
the wage earner or through disability is one of the most frequent 
causes of distress among the poor. 

State Laws Upon Industnal Disputes 

Industrial disputes, such as strikes and lockouts, involve such 
large numbers of people and engender such virulent feelmg that 
legislation toward their settlement is difficult to enforce. Some 
tentative legislation upon the subject exists, but no state now 
has a law compelling compulsory arbitration. A Kansas law of 
a compulsory nature as applied to the food, clothing, and fuel in- 
dustries was held unconstitutional m 1925 (Wolff Packmg Co. v. 
Court of Industnal Relations).® Colorado requires that a pe- 
riod elapse before a strike goes mto effect so that a public inves- 
tigation may be made into the issues. Most of the laws on this 
subject merely set up boards of conciliation which attempt to 
brmg about an amicable settlement between the parties to labor 
disputes. They may arbitrate disputes and bring about a bind- 
ing settlement only when both parties accept in advance the ju- 
risdiction of the board. In addition to this, a number of states 
have restricted the use of court injunctions and restrammg orders 
in labor disputes. Union leaders had complained bitterly of the 
wide use that some courts had made of such orders which inter- 
fered with the activities of strikers. Smce cases of contempt of 
court arising from violations of mjunctions commonly are tried 
without a jury, the general use of mjunctions may have an arbi- 
trary appearance. Changes in the law govermng procedure in 
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such cases have attempted to restrict the use of these orders so 
as to provide adequate protection to society without interfering 
unduly with the activities of strikers. 

Railway Labor Disputes 

The jurisdiction of the federal government in labor disputes in 
most part follows its commerce powers. In the exercise of these 
powers the federal government once interfered m an emergency 
in a dispute between the railroads and their employees in order 
to avert a national strike.® At the present time the National 
Mediation Board has for its purpose the prevention of railway 
stakes, and the National Railroad Adjustment Board serves the 
same end m a narrower field by arbitrating differences concerning 
the mterpretation of agreements between railroads and their em- 
ployees.“ 


The United States Conciliation Service 

In the settlement of disputes in industries other than transpor- 
tation the federal government has less claim to jurisdiction 
Since 1913 the Secretary of Labor has had authority to appoint 
commissioners of conciliation in labor disputes, and under this 
authority the United States Conciliation Service has been set up 
This agency, however, lacks the stability and independence of a 
permanent board. The conciliation commissioners act for the 
Secretary of Labor m disputes to which he may assign them, and 
since the Secretary of Labor is looked upon as the representative 
of the employees rather than an impartial officer, his representa- 
tives may be regarded with suspicion by employers. Their opin- 
ions have no bmding force, for their only function is concilia- 
tion, that IS, to attempt to bring the parties to a dispute to an 
amicable agreement. 

The N.R.A and Labor Disputes 

Under the National Industnal Recovery Act of June 16, 1933, 
a great extension of federal power in respect to labor disputes 

“See p. 595 

“See p. 598 
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was attempted. Section 7 (a) of this act required that every 
code of fair competition must mclude provisions recognizing the 
right of employees to organize and bargain collectively through 
representatives of their own choosing and prohibiting employers 
from requiring employees to join company unions or to refram 
from joining unions of their own choosmg. Labor boards were 
authorized by a resolution of June 19, 1934, to aid in carrymg 
out these provisions, and certain boards were appointed. How- 
ever, section 7 (a) went out with the rest of the code structure.*^ 

Th National Labor Relations Act 

With the collapse of the code plan of the National Industrial 
Recovery Act, Congress was not willing to see the end of the 
prmciples of Section 7 (a). A National Labor Relations Act was 
promptly passed on July 5, 1935. This act recognizes the right 
of employees to organize and bargain collectively, makes it an 
unfair labor practice for an employer to interfere with this nght, 
and prohibits interference by employers with labor organizations. 
Other provisions in effect prohibit company unions and permit 
closed shop agreements between employers and unions under 
which only union men may be employed. An important section 
provides that representatives of a majority of the “employees in 
a uni t appropriate for such purposes, shall be the exclusive repre- 
sentatives of all the employees m such unit” for bargaining pur- 
poses, except that individuals or other groups may present gnev- 
ances to employers. The act sets up a National Labor Relations 
Board which may designate the proper unit, whether employer 
unit, craft umt, plant umt, or subdivision thereof, and determine 
what group constitutes a majority within the unit by secret ballot 
or other “suitable method.” The board also may prevent any 
person from engaging in any of the unfair labor practices re- 
ferred to, issue a complaint, provide a heanng, and issue an 
order to cease and desist from the unfair practice, and may rein- 
state employees dismissed in violation of the act. The board 
may petition Circuit Courts of Appeals for the enforcement of its 
decisions. The findings of the board, “if supported by evi- 
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dence,” are made conclusive Appeals by persons aggrieved by 
an order of the board go to the Circuit Courts of Appeals. The 
board may compel witnesses to testify. This act constitutes a 
refinement of the provisions of the National Industrial Recovery 
Act upon the same subject. The National Labor Relations 
Board is not, a board of conciliation or arbitration. It has no 
dealings with employers except by way of enforcing the prohibi- 
tions upon unfair labor practices. It has two classes of func- 
tions: first, that of determming what unit shall be the basis of 
labor organization and what group constitutes the majority with- 
in each unit, and second, that of enforcing the prohibitions of 
the law upon employers. 

Immediately after coming into existence the National Labor 
Relations Board was confronted with a split in the ranks of 
union labor. The American Federation of Labor for years had 
represented the organized workers of the country. It was organ- 
ized primarily on a craft basis, carpenters being in one union, 
bricklayers in another, and so on, so that each industry was di- 
vided horizontally by craft unions which themselves were organ- 
ized in the American Federation of Labor. Under the leader- 
ship of John L. Lewis, a large group of working men, some of 
them from within the old Federation, began organizing on an in- 
dustrial rather than a craft basis, each industry being organized 
as a unit, thus bringing about a perpendicular division of mdus- 
try. Decisions of the National Labor Relations Board brought 
it mto the strife between these warring factions within labor it- 
self. In addition, it came under criticism from the employers 
on the ground that they were being ignored by the board. In 
defense of the board, however, it should be noted that the act 
was so framed as to brmg it into relations with the employers 
only in proceedings agamst them in enforcing the regulatory pro- 
visions of the act. 

The constitutionality of this act was much in doubt, since its 
sweeping provisions included firms, such as manufacturing plants, 
previously considered as engaged m purely intrastate processes. 
However, the Supreme Court upheld the act in its applicability 
to concerns which brought from other states the major part of 
their raw matenals and which shipped the major part of their 
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products across state lines. The reasoning of the court was that 
the labor disturbances which the act was designed to prevent 
would constitute direct obstructions upon interstate commerce.^" 

Federal Regulation of Injunctions 

While the commerce clause is the basis of most of the federal 
powers m relation to labor, it is not the only source which has 
been drawn upon. The power of Congress to regulate the juris- 
diction and procedure of the courts has been used to restrict the 
use of injunctions by the courts. The Clayton Act of 1914^® at- 
tempted to define the circumstances in which the mjunction 
might be used in labor disputes and prohibited its use to prevent 
strikes, peaceful picketing, boycotts, and certain other practices 
of unions. The accused was granted the right to jury trial in 
cases of violation of injunctions m such labor disputes, unless com- 
mitted in the presence or immediate neighborhood of the court. 

The use of mjunctions was further regulated m the Norris-La- 
Guardia Anti-Injunction Act of 1932, which declared it to be the 
public policy of the United States to recognize the weakness of 
individual employees agamst employers and the need to organize 
and engage m “concerted activities” for mutual aid. It outlawed 
“yellow dog” contracts, by which employees or prospective em- 
ployees agreed not to join or remain members of unions, or to re- 
sign from employment if they did, by making such contracts un- 
enforceable in the federal courts. The act hsted further specific 
labor practices which were excepted from restraint by injunction, 
fixed a procedure, includmg public hearmgs, in ordmary injunc- 
tion cases, required bond from the complainant to cover losses to 
those mjured by temporary restraining orders issued under ex- 
traordmary circumstances, and prohibited mjunctions where the 
complainant had refused to make “every reasonable effort to 
settle such dispute either by negotiation or with the aid of any 
available governmental machmery of mediation or voluntary ar- 
bitration.” The act further restricted the arbitrary action of 
judges in contempt cases where the contempt arose from an at- 
tack upon the judge involved, by permitting the defendant to 

“ See p 569, 

^See p. 609. 
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demand another judge, unless the contempt was committed in the 
presence of the court. This restriction was intended to limit in- 
dividual judges in the imposition of arbitrary sentences for con- 
tempt of court, allegedly imposed in defense of the dignity of 
the court, where the offense is an attack upon the character or 
conduct of the judge. The restriction is considered particularly 
necessary, since sentences for contempt of court are normally 
made without jury trial. A sentence by the judge involved m 
such cases appears to have the nature of a trial by one of the 
parties to the dispute. 

A significant feature of the Norns-LaGuardia Act lies in its 
recognition of the interest of the public m a dispute between em- 
ployer and employee. The employer who refuses to recognize 
that interest by failure to negotiate with the workers or to make 
use of governmental machinery provided in such cases is denied 
the protection of the courts in so far as injunctions are con- 
cerned. The act gives to all busmess and industry something of 
a public nature and departs from the concept of a business as 
the exclusive property of the owner to be conducted as he likes. 
His relations with employees are invested somewhat with a pub- 
lic interest. 

An unusual feature is that this federal act seems to mclude the 
use of state governmental machinery for the settlement of labor 
disputes as a prerequisite to resort to the federal courts for an 
mjuncuon. 


Federal Contractors 

In its relations with its own employees the federal government 
has not recognized their right to strike or to bargain collectively, 
although the organization of employees and affiliation with the 
American Federation of Labor is not prohibited. Considerable 
control of labor conditions other than among its employees is ex- 
ercised through restrictions upon government contractors. Under 
the origmal grants of the National Industrial Recovery Act of 
1933, which created the Federal Emergency Administration of 
Public Works, all contracts contained a provision by which dis- 
putes upon wage rates were to be settled by a Board of Labor 
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Review. Since 1892, contractors on public works of the United 
States have been required to maintain an eight-hour day for la- 
borers and mechanics. 

The Walsh-Healey Act of 1936 has carried this prmciple to 
the pomt of providing virtually a labor code for government con- 
tractors. It provides that contractors producing materials m any 
amount exceeding $10,000 must agree that all employees engaged 
in the production of the materials shall be paid “not less than 
the minimum wages as determined by the Secretary of Labor to 
be the prevailing mmimum wages for persons employed on simi- 
lar work” or in the same or similar mdustnes in the locality; 
that employees be limited to eight hours a day and forty hours a 
week; that males under sixteen and females under eighteen shall 
not be employed; and that working conditions must not be m- 
sanitary or dangerous. Compliance with state law, however, is 
made prima facie evidence of compliance with the provision upon 
working conditions. It is difficult at this time to determme 
what the ultimate effect of this act wdl be. On the one hand, it 
may tend to raise labor standards generally. On the other hand, 
it IS possible that mdustrial concerns which do not depend 
largely upon government contracts, and which have lower labor 
standards than those set forth in the act, will withdraw from 
competition for such contracts. This agam may tend to concen- 
trate government contracts in the hands of companies that will 
limit their work primarily to government contracts. Reduction 
in the amount of competition presumably might raise pnces paid 
by the government. In this event the benefits of the act to la- 
bor will be limited. 

Disputes in the Coal Fields 

One further activity of the federal government should be men- 
tioned. In the great coal strike of 1902, with the whole country 
suffering from the effects of a stoppage of production. President 
Theodore Roosevelt threatened to intervene with the power of 
the federal government if something were not done to settle the 
dispute. He ma y have had no Constitutional authority to do 
this, but he did have at his disposal the army of the United 
States and he had the support of public opmion. The coal oper- 
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ators then showed a disposition to make concessions and the 
strike came to an end. 

The attempt of Congress to regulate labor conditions in the 
bitummous coal fields in the Bituminous Coal Conservation Act 
of 1935 was held unconstitutional in the Supreme Court, but the 
act of 1937 guarantees to workers m diis industry the right to 
orgamze and bargain collectively.^^ 
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CHAPTER XXXIV 


Social Security 

Factors m Poverty 

There are many causes of poverty. Accident or disease which 
incapacitates the head of the house often leaves a whole family 
in distress. Insanity, epilepsy, feeble-mmdedness, blmdness, loss 
of limb, and the like may make it impossible for the victim to 
compete for a livelihood. Infants and old people may be left 
without means of support. Liquor and dope addicts are likely to 
dissipate their funds and destroy their own ambitions and capaci- 
ties, so that eventually they are dependent upon charity. Then 
there are the shiftless and the lazy, who have no pnde in accom- 
plishment and no energy for action. They may become public 
charges. Another group, chronically poor, are the victims of 
poor management, and to this class should be added those who 
have been unfortunate in their choice of investments. The total 
number of persons m these groups is not subject to great fluctua- 
tions. 

In addition, our industrial society has produced another group, 
varymg greatly m numbers, who offer an acute problem in relief 
during periods of industrial mactivity. These are men and 
women, entirely able and willmg to work, who are employed 
when business is active but who are dropped from the payrolls 
during slack times. Their incomes do not allow sufficient sur- 
plus to carry them into the next period of employment and they 
become dependent against their own wills. 

Private Relief 

Sometimes the care of these unfortunate people, whether they 
are permanent indigents or are the victims of industrial malad- 
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justment, is undertaken by their own families. In a society in 
which family solidarity is sufficiently strong there is no need for 
public relief. The family cares for its own members. Travelers 
m Japan are impressed by the fact that they find no beggars on 
the streets, for here family solidarity is so strong that even the 
poorest does not think of denying to an unfortunate member of 
his family a share of the little that he possesses. Moreover, in 
the East the f amil y is a unit that includes relatives of remote de- 
grees, so that the family pool is well spread. In Western coun- 
tries family ties are taken less seriously and society is more m- 
dividuahstic. As a result, a greater share of the burden of relief 
is carried by the community, although even here an enormous 
burden of aid is carried by immediate and even remote relatives. 

A large amount of relief also is provided in the form of private 
charity. Churches and fraternal organizations give aid to their 
members, provide orphanages and homes for the aged, build hos- 
pitals, and establish summer camps for children. Even political 
machmes do work of this kind. Tammany in New York City 
has spent very considerable sums in charity, although, unfortu- 
nately, the chantable work of a political organization may not 
proceed entirely from the love of humanity. An effort to sys- 
tematize the collection of funds for some of these activities m 
each city is represented in the Commumty Chest movement. 

The Growth of State Charity 

In addition to all of this, a great deal of charitable work is car- 
ried on by government agencies, and the tendency is toward the 
extension of government chanties. In our early history this fell 
entirely upon the local authorities. It is still true that the basic 
unit of public chanty is the county in most parts of the country, 
the town m New England, and the township in a few states. 
The burden upon these units has been relieved somewhat by the 
chantable work of cities, however, and the state governments 
have been gradually taking over various forms of assistance, until 
at the present time the sums spent by the states are greater than 
those of the local governments. 

State chanty has taken the form of aid to various classes of 
indigents Insane asylums, homes for the bhnd, and orphan 
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asylums are common forms of state institutions. In some states, 
children are placed in private homes, since institutional life is 
not considered best for their development. State homes for sol- 
diers and sailors and for their widows and orphans have relieved 
the localities of a considerable burden m many states. Thus, a 
large part of mstitutional aid to special classes has, been assumed 
by the states. It leaves to the localities the residue of perma- 
nent mdigents. 

l-,ocal Kehef 

Local relief m the Umted States has been inadequate, waste- 
ful, pervaded with graft, and ignorantly administered The 
administration of our local almshouses has been a disgrace 
equalled only by that of our local jails. One reason for ineffi- 
ciency is the small number of persons m each mstitution, a large 
percentage havmg less than a dozen inmates. Thus, there are 
too few people in each mstitution to permit provisions for proper 
conditions without makmg the cost disproportionately high. For 
this reason it has been proposed to do away with all local poor- 
houses and poor farms and place the inmates in large state insti- 
tutions under the care of skilled workers and nurses. Some 
states permit counties to unite in the maintenance of almshouses, 
and m others one county may enter into a contract with another 
to provide for its mdigents. Both of these plans help m bring- 
ing about better conditions, but they are not so satisfactory as a 
state-maintamed institution would be. 

Most local institutions are under the management of local of- 
ficials. In some instances, however, the private contract system 
is used. Where the poorhouse is leased to a contractor, the 
worst evils develop, since there is every incentive for the con- 
tractor to operate at a profit to the detriment of his charges. 

All local relief is not limited to institutions. In some states 
“outdoor relief” is given, the recipients remammg at home and 
receiving funds for maintenance. Some counties place children 
in private homes rather than subject them to mstitutional life. 

The poor-relief work of the county usually is under the con- 
trol of the county board, but independently elected overseers of 
the poor or supermtendents of the poor are foimd m some states. 
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In some instances poor-reiief officials are appointed by the courts. 

State Supervision 

In most states there are state authorities who have some meas- 
ure o£ supervision over local poor-relief bodies. This includes 
inspection and the requirement of reports from the county or 
town, and may even mvolve power to make changes, to approve 
plans for new buildings, or even to issue regulations. 

Most states have set up a department of public welfare under 
a single head, or a board of public welfare, which exercises con- 
trol over the state institutions and carries on the welfare work of 
the state. The coordination produced by unified responsibility 
for the charitable activities of the state is a hopeful sign. It 
may presage a greater measure of control over all public welfare 
work, includmg that of the counties. 

Mothers’ Pensions 

Some progress has been made m the newer methods for the 
relief of poverty. Mothers’ pensions are a special type of aid 
that avoids the difficulties of institutional life. Mothers who 
have no other means of supporting fatherless children may re- 
ceive an amount, depending upon their need, that will keep the 
family mtact and render institutional aid unnecessary. These 
pensions are permissible m most states, but they have not actu- 
ally been provided for m all localities. Much remams to be done 
before mothers’ pensions become an actuality everywhere. In 
some mstances the laws provide that the state shall bear part of 
the expense, and m others they leave the whole burden of the 
pension upon the county. 

Early Old-Age Pensions 

Old-age insurance was experimented with abroad earlier than 
in the United States. However, even before the passage of the 
federal Social Security Act a number of states had enacted laws 
on this subject. Public old-age “pensions” differ from the ordm- 
ary type of pensions in that the recipients must prove their need 
for the aid. Residence withm the state for a fixed penod, long 
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enough to prevent the migration of indigents from other states, 
IS required 

In modern industry it is difficult for persons of advanced age 
to secure or to maintam employment. Competition is so fierce 
that an employer who retained persons unable to keep up the 
pace would find himself at a disadvantage. Mmimum wage re- 
quirements, insisted upon by the workers themselves, prevent the 
payment of lower wages as efficiency declines. The use of ma- 
chines has reduced the need for persons who have the type of 
skill that is developed slowly and reaches fruition in the mature 
years. In some industries a man is old at fifty and is likely to 
be transferred to a watchman’s position or similar work, provided 
he IS retained at all. Mmimum wage requirements designed to 
improve the condition of the ■workingman, have helped to create 
unemployment among people of advanced age. They make old- 
age pensions an even greater necessity than before. 

English Poor-Law Experience 

Modern industrial orgamzation produces a special problem m 
the relief of distress durmg periods of busmess depression. In 
England, which has had a long history m poor relief, we find a 
good example of the complication of the older relief problems 
with the acute distress of a severe depression. 

The first English poor law was passed in 1552. It was one of 
the products of the reform movement of that period. This law 
used the parish as the umt for relief and required that each par- 
ish should care for its own poor. In 1601 an act of Elizabeth 
codified existing laws on the subject and contmued the parish 
system of relief. The plan was successful for a short penod but 
soon broke down as an effective means of relief for the poor. 

In 1796, Parliament assumed the obligation of granting aid to 
the poor in the form of “outdoor relief,” that is, payments to 
persons not being cared for in institutions. Unfortunately, em- 
ployers merely took advantage of this act by reducing wages to 
the pomt that supplemental governmental relief was necessary 
to provide a livmg. The number of paupers grew rapidly and 
the drain upon the treasury caused by what was, in effect, a 
subsidy to employers reached appalling proportions. 
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In 1834 a new system was instituted in the Poor Law Amend- 
ment Act This act abolished outdoor relief except m a very 
limited number of cases. Persons who were unwilling to enter 
the workhouse were assumed to be able to take care of them- 
selves. Thus, a quite efficacious test of poverty was set up at 
the outset. The single parish was abandoned as the unit of local 
relief and parishes were grouped into poor-law unions, which 
became the new units for local relief. The boundaries of these 
umons did not comcide with those of the other units pf local gov- 
ernment, but divided the country mto entirely mdependent units. 
A poor rate or tax was levied m these poor-law unions, each of 
which was under the supervision of a board of guardians, locally 
controlled. In each parish there was an elected overseer of the 
poor who acted as rate collector. The poor rate was so conven- 
ient a means of tax assessment that it became customary to use 
it as the basis for assessmg other local taxes, the local governing 
bodies simply adding to the poor-rate assessment any additional 
tax they might desire to lay. 

However, the local poor authonties were by no means made 
independent in the administration of the unions. Central autho- 
rities, m time constituted as the Local Government Board, later 
succeeded by the Mmistry of Health, exercised over them a very 
close supervision. It issued regulations that minutely controlled 
the administration of the unions and had power to audit the ex- 
penditures of the board of guardians. Thus, on its administra- 
tive side, poor relief was closely supervised by the central autho- 
rities. 

This system, by abolishing outdoor relief for able-bodied per- 
sons, mimrmzed the danger that relief would create pauperism. 
By providmg a central control it secured honest and efficient 
admmistration over a long penod. At the same time, locally 
elected officers levied the rates, spent the funds, and administered 
the relief. This plan was intended for the relief of permanent 
dependents. Unfortunately, the depression beginning in 1920 
led to a breakdown in the whole system, which was not planned 
to meet the pressure that results from mdustrial dislocation. The 
depression stramed especially the resources of the unions in the 
neighborhood of mdustrial centers. The restrictions in the act 
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that denied outdoor relief to able-bodied persons except under 
exceptional circumstances were openly disregarded. The need 
for aid for large numbers of such persons was too evident. In 
time, the central government even began to make loans to 
the local authorities; this money was used to carry the added 
burden. In 1925 some changes were made in the system and 
some of the functions of the overseers of the poor were transferred 
to the town and district councils. This law was a prelude to the 
breakup of the whole system of poor-law unions. 

In 1929 a Local Government Act transferred the functions of 
the old poor-law authorities to the councils of the counties and 
county boroughs. Thus, the poor law areas came to correspond 
with the other governmental areas, and the regular local govern- 
mental authorities took over their administration. However, 
the Minister of Health may combine any two or more counties 
or county boroughs for the purpose of administering the poor 
laws. The act also regularizes the grants of the central govern- 
ment to the local authorities for purposes of poor relief. The 
supervision of the Mmister of Health remains unimpaired. 


Unemplcryment Insurance 

The poor-law unions were planned to care for the permanent 
indigents of each community. An independent plan, mitiated 
by the Act of 1911, is designed to care for the victims of mdus- 
trial depressions, giving relief to able-bodied men who are willing 
to work but are unable to secure employment. 

The Act of 1911 provided for a fund into which the employer 
and employee contributed in equal proportions and the central 
government contnbuted one third of the total contributed by the 
other two. Benefits were limited to persons able and willing to 
work but unable to secure jobs, and they must have worked at 
least twenty-six weeks in the precedmg five years. The number 
of weeks for receiving benefits were proportioned to the time dur- 
mg which they had contnbuted to the fund, but were limited to 
a maximum of fifteen weeks a year. The amounts of benefits 
per week was kept so low as to be below the subsistence level. 
It was intended merely to supplement savings during the penod 
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of unemployment. Moreover, no benefits were granted for the 
first week of unemployment, known as the “waiting period.” 
The act applied to only a small number of trades. 

Development into a ''Dole” 

The Act of *1911 has been subjected to many amendments, 
which have extended its provisions to nearly all employments, 
with the exception of agriculture and domestic service. Certain 
persons are excluded because of age or because their salaries 
are above a fixed amount. The tendency has been to increase 
the contribution and the benefits. Men now make larger con- 
tributions than women and receive higher benefits. The number 
of weeks for the receivmg of benefits has been made more flexi- 
ble For a while the “waitmg period” was reduced to three days, 
thus greatly increasing the costs, since the number of lay-offs for 
such a short period greatly exceeds the number for long periods 
The system originally was designed to meet the exigencies of 
normal business fluctuations but not to meet the pressure of a 
great depression, and the changes have been largely the result of 
the need to meet this strain. The origmal act provided for a 
true industrial msurance plan, with benefits not to go beyond the 
total in the fund. The amendments have departed from this 
pnnciple, in practical effect settmg up a poor relief system m the 
form of a “dole” which has been grafted upon the original 
scheme. 


Early Depressions m the United States 

The depression that began m England in 1920 did not strike 
the United States until 1928. The United States had no system 
of unemployment insurance. Periods of depression had occurred 
with regularity in the past, but there had been an abundance of 
cheap land to which many of the victims could go for a new be- 
ginning. Soup lines in the cities had taken the edge from some 
of, the most acute distress, and sometimes “public works” had 
been advocated as a means of providmg employment on useful 
projects durmg periods of depression; they were to be paid for 
during periods of prosperity. 
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The Wisconsin Plan 

As the American depression progressed, the British experiment 
was studied with increasing mterest, but up to 1935 only one 
state, Wisconsin, had provided a system of unemployment insur- 
ance. The Wisconsm act that set up this system .was passed in 
1932 and was known as the Unemployment Reserves and Com- 
pensation Act. Subsequendy it has been amended in some im- 
portant respects, although the fundamental plan has not been 
changed. The law applies to all employers of a fixed minimum 
number of persons (at present, six persons), and includes the 
state, municipal corporations, and other political subdivisions. 
Farm laborers, domestic servants, public officers and salaried 
public employees, mterstate railway employees, and certain other 
groups are excluded from the act. Each employer subject to 
the act IS required to pay mto the unemployment reserve fund, 
m which his contributions are kept in a separate account, a per- 
centage of his annual payroll (the present standard rata being 
2.7 per cent of the payroll). Whenever his account becomes 
low, his contribution is increased, and whenever his account is 
deemed sufficient by the state commission, it may be decreased. 
A small percentage contribution also is made to a fund to pay 
expenses of administration. Employees become eligible to bene- 
fits after a waitmg period of a fixed number of weeks of unem- 
ployment (at present, three weeks). Benefits are based on the 
average weekly wage of the employee, but with a fixed maximum 
(at present $15 a week, or half the weekly wage, whichever is 
lower). However, the employer’s account for each employee is 
not liable to benefits for any employee after a fixed period of 
payment (at present, twenty-six weeks). Provision is also made 
for payments m case of partial unemployment.' A further limi- 
tation upon benefits lies m the fact that they may be received by 
an employee only in an amount proportional to his employment 
during the past year (at present approximating one fourth of the 
wages of the employee for that year). Other provisions prevent 
the payment of benefits to employees discharged for misconduct 
and attempt to limit benefits to those who are actually the vic- 
tims of unemployment. 
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The Social Security Act 

The year 1935 marked the entry o£ the federal government 
mto the field of old-age insurance and unemployment compensa- 
tion. The Social Security Act not only made provision for these 
reforms but ipcluded provisions for federal aid to the states in 
other forms of social legislation. 

The act provides for seven difierent forms of federal appropri- 
ations. Two of these set up plans for unemployment compensa- 
tion and old-age pensions. The other five are simple grants-in- 
aid to the state. 


Unemployment Compensation 

The unemployment compensation feature of the act levies a 
uniform tax for the whole country but leaves each state compara- 
tively free to work out its own plan of compensation, provided 
this is approved by the Social Security Board. 

All states participating in the federal grants are required to 
pay into the Federal Unemployment Trust Fund, m which there 
is a separate account for each state, all the money received by the 
state for the purposes of its unemployment insurance plan. The 
plan is under the administration of the Social Security Board. 
The act provides for the annual appropriation of the sum of I49,- 
000,000, which the Board is to distribute among the states in 
accordance with population, an estimate of the number of per- 
sons covered by the state law, the cost of proper administration, 
and “such other factors as the Board finds relevant.” 

The tax to meet the expenses of this plan is called an excise 
tax. It is levied on employers of eight or more persons. The 
tax is based on total wages and salaries durmg each year, and 
begins at one per cent in 1936, rises to two per cent in 1937, 
and remains at three per cent thereafter. However, contribu- 
tions paid by an individual into an approved state unemployment 
fund may be credited against this tax up to ninety per cent of 
the total. Thus, it is expected that ninety per cent of the total 
will go into state unemployment compensation funds. 

Under certain conditions of favorable employment experience 
or where a guaranteed employment fund or a special reserve ac- 
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count is provided by an employer under a state law, additional 
credit may be permitted. Such state funds, however, are to be 
placed in the Federal Unemployment Trust Fund. 

The purpose of a tax that is uniform over the country while 
permittmg each state to administer most of the fund, is to assure 
equahty of taxation on business in each state while leaving to 
each state an opportumty to formulate a plan of compensation 
that is suited to its own peculiar needs. The effect of the fed- 
eral law is to compel states to set up unemployment insurance 
plans on pain of having the whole federal tax, without credits, 
applied to their citizens, who at the same time would receive 
none of the benefits. The federal tax does not apply to agri- 
cultural labor, domestic service in a private home, service on a 
vessel on the navigable waters of the United States, service in 
the employ of a son, daughter, or spouse, or by a child under 
twenty-one m the employ of his father or mother, service in the 
employ of the United States or a state, or service with a chant- 
able, religious, or educational orgamzation not conducted for 
profit. 

The act provides that no participatmg state shall deny unem- 
ployment compensation to any mdividual for refusing to accept 
new work if the position is vacant directly because of a strike, 
lockout, or other labor dispute, if the wages, hours, or other con- 
ditions of work are substantially less favorable than those 
prevailmg for s imil ar work in the locality, or if as a condition to 
being employed the mdividual would be required to join a com- 
pany union or resign from or refrain from joimng a labor organi- 
zation. 

The act does not state that the taxes are to be used for the 
purpose of unemployment compensation. The taxes and the 
compensation feature appear in different parts of the act and the 
effort is made to keep them independent. The framers no doubt 
had in mind the fact that a federal appropriation for any purpose 
is hkely to be upheld in the courts, and that a simple tax not 
related to the unemployment feature would be valid. There was 
danger, however, that the courts would hold the whole scheme 
invalid if the tax was laid specifically to secure funds for unem- 
ployment compensation. As a matter of fact, m the case of 
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Steward Machine Co. v. Davis, involving the unemploymenc 
compensation feature of the act, the majority of the Supreme 
Court upheld the plan, not only takmg the position that the tax- 
ing and spending features were independent of one another but 
holding that even if they were related, a plan to relieve the prob- 
lem of unemployment was within the province of the federal 
government. The Court also took the position that the plan for 
unemployment compensation did not amount to coercion upon 
the states. This decision was limited to the unemployment com- 
pensation feature of the act. 

In June, 1938, a separate system of unemployment insurance, 
federally administered, was set up for interstate railroads, express 
companies, and sleeping-car companies.’' 

Old-Age Pensions 

The system of old-age benefits in the Social Security Act pro- 
vides for pensions to persons who have reached a fixed age. It 
is not charity, as in the case of old-age assistance, for it is not 
based upon need, and is not a mere grant, except in form. It is 
planned as insurance, and at least a part of the premiums are 
paid by the beneficiaries. 

The plan applies to all employments except agricultural labor, 
domestic service in a private home, casual labor, service on 
United States or foreign vessels, federal or state services, and 
educational, religious, and chantable organizations not con- 
ducted for profit. No benefits will be paid until the year 1942. 
Eligible persons who are sixty-five years of age or older will then 
begin to receive benefits. These benefits will be at the monthly 
rate of one half of one per cent of the total wages paid to the 
mdividual between December 31, 1936, and the time 
he reaches sixty-five, provided these wages do not exceed $3,000 
altogether. Additional benefits at the rate of one twelfth of one 
per cent a month will be paid on amounts between $3,000 and 
$45,000, and one twenty-fourth of one per cent on amounts above 
$45,000. However, the total monthly benefit may not m any 
case exceed $85. While the individual remams regularly em- 


^See p. 598. 
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ployed, he may not receive benefits. In the event of the death 
of an mdividual before attaming age sixty-five, there is provision 
for payment to his estate of three and one-half per cent of his 
total wages (not countmg any above §3,000 a year) subsequent 
to December 31, 1936. In the event of the death of an mdrvid- 
ual after age sixty-five, his estate is to receive the difference be- 
tween benefits already paid and three and one-half per cent of the 
total wages (not counting any above $3,000 a year) received after 
December 31, 1936, and before attaining age sixty-five, if the 
latter amount is higher. 

Two kinds of “taxes” are to be levied to pay these old-age 
benefits. The first is called an mcome tax on employees and the 
second is called an excise tax on employers. Both taxes are based 
upon employees’ incomes m the form of wages or salaries, but 
neither tax is applied to that part of any renumeration which 
exceeds $3,000 in any year. The employees’ tax begins in 1937 
at one per cent, rises m 1940 to one and one-half per cent, rises 
agam m 1943 to two per cent, rises in 1946 to tw’o and one- 
half per cent, and finally m 1949 reaches three per cent. It is 
to be collected from the employee by the employer and by him 
paid m to the federal Treasury. 

The employers’ excise tax is equal m amount to the income 
tax paid % the employee. 

The act provides for the issuance of stamps which are to be 
used in paying these taxes. 

Neither the employees’ mcome tax nor the employers’ excise 
tax applies to any of the employments previously mentioned as 
excepted from the plan or to wages of persons above the age of 
sixty-five. 

As in the case of unemployment compensation, the tax for this 
phase of the act is kept separate from the other features. No 
doubt an important consideration here, too, was to enhance the 
chances of its being held Constitutional. In Helvering v. Davis 
the old-age benefits plan was upheld on the ground that the ex- 
penditure for old-age benefits was for the general welfare, and 
that the tax was vahd, ignoring the question of their relationship. 

At the same time, the framers of the act may have had 
another purpose in naind when they kept separate the appropria- 
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tion and tax features of the law. If the levies were in the form 
of premiums which were paid into a fund set aside for the pur- 
pose of benefits, there would be a legal claim on the funds on the 
part of the beneficiaries. As the act stands, their contributions 
are in the form of taxes from which they have no claim to bene- 
fits, and the benefits are in the form of grants which may 
be made or withheld at the will of the federal government. The 
funds derived from these taxes may be spent for any purpose 
Congress desires. However, there is not much likelihood that 
benefits will ever be withheld, even though the funds accumu- 
lated by the tax are used for other purposes and the benefits pro- 
vided for from other taxes from year to year. 

Old-Age Assistance 

The system of grants-in-aid in the Social Security Act do not 
constitute the same departure from precedent as do the unem- 
• ployment compensation and old-age benefits features. 

One of these plans for grants-m-aid provides a system of old- 
age assistance. This is entirely distinct from the old-age pen- 
sions or benefits Old-age assistance is a form of charity and is 
a substitute for the jioorhouse. It is granted in the form 
of money to dependent aged people who are thus permitted to 
live at home. The federal law authorizes the appropriation of 
sums of money annually from the Treasury sufficient to pay half 
the total of the amounts spent by each state for old-age assist- 
ance, and in addition authorizes the appropriation of five per 
cent of the total of such amounts to be used by the state in ad- 
rmnistermg the plan or for supplementing the old-age assistance 
fund Itself. However, where the total amount of assistance to 
an individual exceeds $30 a month, the excess is not to be counted 
m determining the amount of federal aid. To receive the fed- 
eral aid a state must make its old-age assistance plan effective in 
all Its subdivisions. The mmimum age limit temporarily may be 
as high as seventy, but after 1940 the state may not fix an age 
requirement of over sixty-five. Other provisions assure federal 
approval of the state administrative plan and require reports to 
the federal authorities. 
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Aid to Dependent Children 

Another title of the act provides for federal appropriations to 
the states in connection with aid to dependent children. The 
federal share of such aid is to be one third of the total. In de- 
termining this amount, however, any aid beyond $i8 a month 
for one child in a home, plus |i2 for each additional child, is 
not to be counted. The aid goes to children under the age of 
sixteen who have been deprived of parental support by reason of 
the death, continued absence from home, or physical or mental 
incapacity of a parent. The child must be living in the home 
of one of certain specified near relatives. Federal approval of 
the state plan of administration is required, and there are other 
provisions which are designed to secure the proper carrying out 
of the law. 


Aid to the Blind 

Another title of the act authorizes appropnations to be made 
to the states for aid to the blmd to the extent of half the total 
sum paid in such aid, plus five per cent to be used by the state 
in administration or in aid. In determining the total sum spent, 
not over $30 a month for each individual is to be counted. Re- 
strictions similar to those in connection with aid to dependent 
children are set forth. 

M.aternal and Child Health Service 

The act authorizes the appropnation of $3,800,000 a year in 
aid of maternal and child health service, $2,850,000 in services 
for crippled children, and $1,500,000 for child-welfare service 
The sums are to be expended in aid of state services for these 
purposes. The part of the act appropriating these sums is to be 
administered by the Children’s Bureau. Additional sums are 
authorized for the vocational rehabilitation of injured persons. 
The Office of Education had administered the provisions of the 
old Vocational Rehabilitation Act and the additional sums 
authorized in the Social Security Act are to be administered by 
the same authority. 
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Pfiblic Health Work 

Eight million dollars a year is authorized for aid to the states 
in the carying out of public health work. The allotment of this 
fund IS made by the Surgeon General of the Public Health Ser- 
vice with the approval of the Secretary of the Treasury, upon 
the basis of population, special health problems, and the financial 
needs of each state. An additional two million dollars a year 
IS authorized for expenditure by the Public Health Service in 
connection with the investigation of disease and problems of 
sanitation, and other expenses mcurred in connection with its 
work of cooperati«n with the states. 

AdmimstraUon 

All of the grants-in-aid set forth, except those to be adminis- 
tered by the Children’s Bureau, the vocational rehabilitation 
funds, and those administered by the Surgeon General of the 
Public Health Service, as explained above, are to be administered 
by the Social Security Board, consisting of three members ap- 
pomted by the President with the advice and consent of 
the Senate for staggered terms of six years. 

Need for State Action 

The provisions of the Social Security Act are in part depend- 
ent upon action to be taken in the states. The old-age benefit 
system, however, is not dependent upon any state action. Both 
the tax features and the benefits are to be carried out without 
reference to state lines and without need of state cooperation or 
even of state consent. 

The District of Columha M.odel 

Old-age assistance is dependent upon state cooperation. Since 
Congress immediately enacted legislation in the District of Co- 
lumbia that was intended as a guide to the states in carrying out 
their plans of cooperation, it would be well to examine the sys- 
tem of old-age benefits set up by Congress for the District. This 
law apphes to aged persons who are in need and whose disabili- 
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ties seem to make their need of assistance permanent. The 
minimum age is fixed at sixty-five. Inmates of msane asylums 
and correctional institutions, habitual tramps and beggars are 
ineligible, as are also those who have a child or other person fi- 
nancially able and legally responsible to furnish support. How- 
ever, where the km can supply only partial support, supplement- 
ary assistance may be given under the law. The act is adminis- 
tered by the Commissioners of the District The amount of 
assistance for each individual is left to their discretion. How- 
ever, since the federal contribution is limited to half of a monthly 
total of $30, this is not likely to be exceeded. Applicants may 
be referred at the discretion of the Commissioners to the 
Board of Public Welfare for admission to the Home for Aged 
and Infirm, but no inmate of the Home may also receive old-age 
assistance Upon the death of a recipient or of the survivor of 
a married couple, the total amoimt of assistance that has been 
granted, together with simple interest at three per cent, is de- 
ducted from the estate of the deceased. Half of such sums col- 
lected from estates is transferred to the federal government, m 
accordance with a requirement of the federal Social Security law. 

A similar act provides aid for the needy blmd. It is adminis- 
tered by the Commissioners and no definite amount of aid 
is fixed, except for a maximum of $30 a month for a blind de- 
pendent child living with its parents. No person may receive 
assistance under this act at the same time that he is receiving 
old-age assistance. 

In providing for District cooperation in the national unemploy- 
ment compensation plan, a tax is laid upon employers of one or 
more individuals. Employments excepted from the District act 
have been made to correspond approximately with the employ- 
ments excepted from the federal law. The District tax was fixed 
at one per cent for 1936, two per cent for 1937, and three per 
cent for 1938, 1939, and 1940. From 1941 on, the employers 
will be divided into classes, each of which will pay from one and 
one-half to four per cent, dependmg upon the unemployment 
hazard m each class. As an employer, the District’s share was 
fixed at $100,000 for 1936, $125,000 for 1937, and $1^,000 for 
1938. It is evident that the District has not followed the Wis- 
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consin plan of a separate account for each employer, but has 
adopted that of a single pool, with the modification that after 
1941 the mdividual contributions will bear some relation to the 
unemployment hazard with each employer, thus encouraging 
employers m the maintenance of good records for steady employ- 
ment. Benefits began under this act in the year 1938. 

To receive benefits, an unemployed individual must have per- 
formed employment in at least thirteen weeks within the past 
year. In addition, he must have registered for work at a desig- 
nated employment office and must accept work offered to him, 
provided he is fitted for such work and provided it meets certam 
other requirements. A waiting period of three weeks of total 
unemployment or six weeks of partial unemployment is required. 

Benefits for the totally unemployed are to be at the weekly 
rate of forty per cent of the average weekly wage of the bene- 
ficiary, plus ten per cent for a dependent spouse and five per 
cent for each dependent relative. However, the total must not 
exceed $15 a week or sixty-five per cent of the average weekly 
wage, whichever is less. Partially unemployed persons may re- 
ceive benefits sufficient to brmg their total weekly income to $2 
more than the benefits would have been if totally unemployed. 

A further limitation upon benefits restricts the total amount 
to be received in any period of a year. This is based upon the 
“credit week,” that is, a week m which the individual has per- 
formed some employment against which no benefits have been 
charged and with respect to which no benefits were paid. Total 
benefits withm any period of a year are payable in the ratio of 
one third of a week’s benefit to each credit week which occurred 
withm the last two years, until a total of sixteen times a week’s 
benefit have been paid; after which, benefits are payable in the 
ratio of one twentieth of a week’s benefit to each credit week 
which occurred withm the last five years. 

Congress, m this act, gave permission to the District authori- 
ties to enter into agreements with State authorities for an ex- 
change of rights acquired by individuals in one jurisdiction who 
transfer to the other. 

The act is administered by a board of five, consisting of the 
three Commissioners of the District and one representative of 
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employees and one of employers appointed by the Commissioners. 

Summary 

All these forms of social legislation aim directly at the relief 
of human suffermg. However, in so far as they involve taxa- 
tion m times of general prosperity to provide funds for relief in 
times of depression, a second purpose is served, for the tax pre- 
sumably will tend to act as a brake upon expansion during a boom 
while the payments should reduce stagnation during the slack 
periods between. Thus the extremes of the industrial and busi- 
ness cycles should be reduced and business made to proceed from 
year to year at a more uniform rate of activity. Social security 
should thus be enhanced through the more stable conditions of 
industry and trade. 

On the other hand, it should be noted that the federal Soaal 
Security Act was enacted without the long period of public discus- 
sion that usually precedes the adoption of such basic legislation. 
It IS almost certain that the law will need to be amended in impor- 
tant respects. If it had been adopted m less haste the social se- 
curity plan might have assumed a quite different form. 
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CHAPTER XXXV 


Conservation 

The M.eamng of the Term "Conservation” 

The conservation movement m the United States is of com- 
paratively recent origm. It is associated with the name of 
President Theodore Roosevelt, who, in his dramatic fashion, drew 
attention to the rapid depletion of our natural resources, particu- 
larly of our timber supply, and focused the attention of the coun- 
try upon the activities of special mterests that were profiting 
from the exploitation of resources of vital importance to the na- 
tion. 

The conservation movement is directed primarily toward the 
conservmg of supplies that cannot be renewed. These resources 
should not be regarded as the possession of a single generation 
to be destroyed in wanton waste but should be drawn upon with 
regard to the future while caring for the needs of the present. 
When our present supplies of easily obtainable oil are gone, an- 
other generation will be able to secure its supply of oil only by 
expensive processes or must find substitutes. Decades are needed 
to produce a timbered area, and when our existing forests have 
been cut, the maintenance of a supply sufficient for current needs 
will be most difficult. 

While the term “conservation” applies strictly only to the pro- 
tection of our natural resources from waste, it has come to 
be used in a much broader sense. It now covers measures to 
protect the public from excessive charges and inadequate service 
by companies which have been granted the privilege of usmg 
these resources. The best example of this is in connection with 
water power. Smce the right to develop water power is a public 
possession, inordmate profits by companies that have been given 
franchises for its development constitute a public loss. More- 
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over, poor service and high rates tend to prevent extensive use of 
such resources. 

More recently the term “conservation” has been used to cover 
measures designed to protect the private owners of natural re- 
sources from the low prices and unfair practices that result from 
excessive competition, and to protect the emplQvees of these 
owners from low wages and unsatisfactory working conditions. 
Thus we had the Bituminous Coal Conservation Act of 1935,^ 
which m fact was directed toward these ends rather than toward 
the mere protection of the national coal supply. Probably this 
somewhat loose use of the term comes from a desire to associate 
such measures with the popular conservation movement and to 
suggest a justification for them, but it is also a convenient means 
of groupmg together all those measures that relate to the preser- 
vation or use of national resources. 

The Forests 

Historically, the conservation movement is particularly associ- 
ated with timber preservation. The original settlers had found 
the forest their worst enemy. To prepare patches of ground for 
tillage, the heavy timber growth must be removed and this m- 
volved the most arduous labor. The earliest patches of corn were 
grown in rich virgin soil between the bare skeletons of trees that 
had been “girdled” and killed, but eventually it was necessary to 
remove the dead timber and take out the stumps before any- 
thmg other than surface cultivation could take place. The proc- 
ess of removing the timber continued steadily and by the opening 
of the present century men who looked ahead became alarmed 
at the rapidity with which the supply was being dep'eted. 
Moreover, since forested areas retain rainfall and dram less 
rapidly than cleared fields, the destruction of large areas of tim- 
ber tends to increase the danger from floods to farms and towns 
along rivers which cannot carry off the sudden rush of water from 
rains or melting snow. 

Our western plains were bare of trees when crossed by the 
first white men. Deficiency of moisture sufficient for growth 


^See p 697. 
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and, in some areas, the character of the soil, no doubt, were the 
chief factors in preventing the growth of timber. While pro- 
posals have been made for the planting of belts of trees in these 
regions as windbreaks for soil conservation purposes and some 
efforts have been made m this direction, the plains country can 
be ruled out almost completely as a source of future timber cul- 
tivation. It becomes doubly necessary that care be exercised in 
the use of timber in the East, South, and far West. 

Most of the states have forestry boards operating under a 
variety of names, sometimes as a division m a conservation de- 
partment. To a very considerable extent this work is “educa- 
tional,” callmg attention to the danger of fires, giving mstrucUon 
in the preservation of forests, inducing farmers to plant trees in 
unused fields, and giving mstructions in respect to appropriate 
plantings. Since it is desired that farmers extend their wooded 
areas, some states sell seedlings at a low price or even give them 
away for planting. 

One of the chief causes of forest waste is fire. Forest fires 
sometimes are started by lightning, but too often they are the 
result of the carelessness of man. Repeated admonitions to the 
public and instruction m the schools, calling attention to 
the proper precautions for preventing fires, no doubt have had 
an effect, but campers continue to leave their fires unattended 
and smokers contmue to toss lighted cigarettes mto brush heaps. 
There results another activity of the forestry boards, which is 
the puttmg out of fires after they have started. For detecting 
the first signs of fires, lookout towers are erected and foresters 
are sent out to prevent the spread of conflagrations. 

Some states have state forests which are maintained as recrea- 
tion grounds or as hunting and fishing reserves. Demonstrations 
of the proper methods for the care and utilization of woodlands 
are carried out. In some states worn-out farms have been pur- 
chased and planted to trees. A considerable number of American 
towns maintain town forests. In Germany, municipal forests 
have been mamtained for years, the timber being cropped like 
other agricultural products and turned into a profitable municipal 
enterprise. 

The conservation movement has had a distinctly federal as- 
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pect. It was Theodore Roosevelt who publicized it in the begin- 
particularly through his conference of governors in 1908. 
Roosevelt himself, under Congressional authorization, removed 
vast areas from unrestncted exploitation. 

There are two federal bureaus primarily concerned with the 
forest resources of the United States. The Forest Service of 
the Department of Agriculture has jurisdiction over the national 
forests. Most of these forests are in the western states and con- 
sist of areas of the national domain that have not been turned 
over to the states. Since 1911, national forests, mostly in the 
Appalachians and acquired by purchase, have been taken over 
in the eastern states. The national forests cover in the aggregate 
a vast area comprising about eight per cent of the land of the 
United States, excluding insular possessions. The timber in 
these forests is of tremendous value, and over a quarter of the 
potential water power of the country is within their borders. 
The origmal purpose in setting up the national forests was to 
conserve the timber resources primarily, but protection of the 
water supply is also an important objective. As will be seen 
later, ^ water-power development is now under the jurisdiction of 
the Federal Power Commission. The Forest Service is largely 
concerned with protecting the timber from fires, controlhng the 
marketing of trees, and safeguarding the streams and lakes. In 
areas suited for grazmg, it controls the leasing to stock men. In 
addition, it supervises the use of the forests for recreational pur- 
poses, a function that has grown with the use of the automobile. 
The visitors to the parks now are numbered in the millions 
yearly. Mining entries in the national forests are, controlled by 
the General Land Office. 

The Forest Service has some functions not connected with the 
national forests, such as affordmg protection to pnvate forests 
and furnishing information upon the planting of trees, the har- 
vestmg of the crop, and the utilization of the timber. All of 
these activities come under the general headmg of conservation. 

The second bureau primarily concerned with forest conserva- 
tion IS the National Park Service in the Department of the In- 
terior. It has jurisdiction over national parks, similar areas 


*See p 705. 
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known as “national monuments,” and certain minor federal 
properties National parks and national monuments, under the 
jurisdiction of this bureau, are distinguished from the national 
forests of the Forest Service by the fact that they are not open 
to commercial development. Timber may not be cut for lumber, 
grazing pernuts may not be issued, water power, except in cer- 
tain special areas, may not be developed, and mining rights, with 
a few exceptions, may not be granted either in the national parks 
or in the national monuments. 

The federal government, through appropriations, has assisted 
the states in providing fire protection, and in educational work, 
and aids in the distribution of seedlings. The federal activities 
center in the Forest Service. The principle of requirmg that 
the states match the federal appropriations has been followed in 
respect to funds granted the states for these purposes. In 1933, 
as an aid to unemployment, the Civilian Conservation Corps was 
set up It consisted primarily of young men who were out of 
work. They were placed in camps scattered over the coun- 
try which were maintained on a semimihtary basis. The C.C.C. 
has built forest roads, cleared out areas of brush with a view to 
fire protection, and even assisted farmers in clearing lands and 
in taking measures to control erosion. 

Wild Life 

In some states the forestry department enforces the fish and 
game laws, but in odiers this is left to separate agencies. Closed 
seasons for thp killing of certain types of game, limits upon the 
bag for any one person, and the requirement of licenses to hunt 
and fish are various means of protecting the diminishing wild 
life of the country Game refuges are being laid out by some 
states, and in some there are state forests which are maintained 
as fish and game preserves. 

The federal government cooperates with the states in the pro- 
tection of fish and game, and is becoming more and more a factor 
in the protection and development of our wild life. Two federal 
agencies, the Bureau of Biological Survey in the Department of 
Agriculture and the Bureau of Fisheries in the Department of 
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Commerce, are especially important m these activities. At the 
same time, there are other bureaus, established primarily for 
other purposes, which have the conservation of w'lld life as a sec- 
ondary or mcidental function. 

The Bureau of Fisheries mamtams fish hatcheries for the 
restockmg of lakes and streams Some of these are within the 
national parks and national forests, but are managed by the Bu- 
reau of Fisheries. Cooperative arrangements have been made 
with other agencies having jurisdiction over national lands, such 
as the Civilian Conservation Corps, the Tennessee Valley Autho- 
rity, the Agricultural Adjustment Administration, the Bureau of 
Biological Survey, and the Bureau of Reclamation, for the sup- 
ply of fish, the management of hatcheries, and the protection of 
streams. The Bureau does not maintam salmon hatcheries in 
Alaska, but the federal government lends assistance to that m- 
dustry by paymg the pnvate hatcheries forty cents a thousand 
for red salmon and kmg salmon fry released there. 

Certain fish, such as salmon, at a certain period of their devel- 
opment return from the sea and work their w'ay up the streams 
of their origm to spawn and die. Actuated by this primordial 
impulse they show extraordmary power and persistence, swim- 
mmg up swift currents and even making their way over falls of 
considerable height. However, dams along the streams may 
block their way entirely, thus perhaps destroying an entire mdus- 
try by breaking the life cycle of the fish upon which it is built. 
In cooperation with the Army Engmeer Corps and other agencies 
concerned with the buildmg of dams, the Bureau of Fisheries 
constructs “ladders” which permit these fish to make their way 
by stages over the dams. Other devices proposed or in use for 
the protection of the fish are “fish locks” for raising fish over 
dams, passes to permit small fish to swim downstream, and de- 
vices for maintammg the water above dams at a more constant 
level, thus reducing the danger from pools in which fish are land- 
locked at low water. 

The Bureau of Fisheries also carries on scientific studies upon 
the life cycles of various kinds of fish and upon their food, 
habits, and environment. The pollution of streams is a chief 
cause of the destruction of aquatic life, and the Bureau of Fish- 
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cries investigates the effects of various forms of pollution, includ- 
ing that from industrial waste. These studies furnish the basis 
for protective measures. The Rivers and Harbors Act of 1899, 
relating to the discharge of refuse in navigable waters, and the 
Oil Pollution Act of 1924 offer some protection to our rivers from 
certain forms .of pollution. Such studies are supplemented by 
similar investigations of the Public Health Service, particularly 
with reference to the effect of sewage pollution upon oyster beds 
and to methods of treating sewage and other waste. 

A number of state conservation departments, particularly in 
seacoast states, carry on scientific studies of aquatic life, and 
these frequently cooperate with the federal Bureau of Fisheries 
in their projects. There is a close cooperation between state and 
federal hatcheries, with the exchange of eggs and small fish, the 
joint use of hatcheries, and so forth. 

There are a number of instances of cooperation between the 
United States and foreign countries upon matters affecting the 
fishing and sealing industries. The North American Council on 
Fishery Investigation is composed of representatives from the 
United States, Canada, and Newfoundland. It exchanges infor- 
mation upon the fishing mdustry and compiles statistics upon the 
quantity of fish taken in various localities. The International 
Fisheries Commission, representing this country and Canada, 
regulates the halibut fishing of nationals of the two countries m 
the waters around Alaska and the western part of Canada, deter- 
mining the limits of the closed season, restricting the catch, and 
exercising other broad powers. Its regulations must be approved 
by the President of the United States and the Governor-General 
of Canada. The United States enforces its phase of the regula- 
tions under the Northern Pacific Halibut Act of 1937 and mam- 
tains patrol vessels to carry out its provisions. 

Probably the most interestmg of these international cooperative 
arrangements relates to the fur seals of the North Pacific. These 
animals return each year from their wanderings to their breedmg 
groimds, chiefly on the Pribilof Islands off the Alaskan coast. 
Under an agreement between the Umted States, Great Britain, 
Russia, and Japan, pelagic killing of these seals, which was deplet- 
ing the herds, has been prohibited, except that natives may under 
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certain restrictions kill at sea. All other killing takes place on 
the islands, is carried out by representatives of the Bureau of 
Fisheries, and is so restricted as to protect the herd from deple- 
tion. 

The federal bureau most concerned with wild life on land is 
the Bureau of Biological Survey. It constitutes a central clear- 
mghouse for all information concernmg land animals and birds, 
and carries on investigations concernmg their habits and foods, 
their diseases and enemies, and their relationship, beneficial or 
otherwise, to man. This bureau maintains wild-life refuges in 
various parts of the country and cooperates with other agenaes 
which have refuges of their own. In Alaska it functions through 
a special organization, the Alaska Game Commission. Bird and 
waterfowl refuges serve as resting places for birds naigrating be- 
tween North and South, and as breeding grounds for native birds. 
Such refuges and game preserves give the young opportunity to 
grow unmolested and constimte feeding groxmds for the adult 
animals. 

However, the Bureau of Biological Survey is by no means the 
only federal agency concerned with the protection of wild life. 
In the national parks, under the jurisdiction of the National Park 
Service, all huntmg is prohibited, and while in the national for- 
ests, under the jurisdiction of the Forest Service, huntmg is not 
entirely prohibited, nevertheless the Service cooperates with the 
states in the enforcement therein of the state game laws. Not 
only is hunting prohibited m the national parks, but the park 
rangers provide food for the larger animals in severe winters, and 
special game preserves are mamtamed within their limits by the 
Bureau of Biological Survey, where special attention is given by 
that bureau to the development of wild life. Game refuges have 
been set up by several other federal agencies, including the Bu- 
reau of Reclamation, the War Department, the Navy Department, 
and the Department of the Interior. Other agencies cooperate 
with the Bureau of Biological Survey in various forms of en- 
deavor m protecting wild life m areas under their jurisdiction. 

A few illustrations will show that the protection of wild life 
has so many ramifications that it cannot be limited solely to one 
department. When the Forest Service plants new trees, it is pro- 
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viding shelter for young animals, preventing erosion that might 
lead to the pollution of streams inhabited by fish which can live 
only m clear water, and decreasing the danger from floods which 
will sweep away the food upon which the fish live. Similarly, 
the Soil Conservation Service also is becoming an important factor 
in wild-life ccyaservation. Activities of other bureaus may have 
far-reaching mdirect effects upon animal life. For this reason, 
one of the most important functions of the Bureau of Biological 
Survey lies in its cooperation with other agencies by way of fur- 
nishmg technical mformation and m supplying expert assistance. 

Cooperation between federal officials and state conservation 
departments appears in many forms. An important present joint 
campaign is being carried on by federal and state authorities in 
the destruction of rodents and predatory animals. The federal 
Lacey Act prohibits the interstate transportation of game birds 
and animals killed in violation of state laws, and the black-bass 
law similarly protects this variety of fish. 

Despite all the activities of federal authorities, however, the 
states remain the most important factor in the protection of all 
wild life except those larger animals that are now found only in 
the federal reserves. It was the theory of English law that the 
king owned all the wild animals and in this country the states 
have succeeded to this ownership. Thus, a state may require of 
non-residents a larger fee for a hunting license than of residents, 
smce the wild life of the state is the common property of the 
people of that state.® Migratory birds may, however, come un- 
der the jurisdiction of the federal government when they are the 
subject of a treaty with a foreign country.^ Under the migratory 
bird act, carrying out the provisions of a treaty with Great Brit- 
ain, birds which migrate between the United States and Canada 
are protected from indiscriminate killmg. 

Fetroleum 

The need for public intervention in the protection of a natural 
resource will depend largely upon the limits of the supply, the 


®See p 303. 
■*Sce p 152 
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rate at which it is being depleted, and the value of the resource 
to the public. 

It is particularly m connection with those resources that are 
contained in the earth in a fluid state that state action is most 
needed, and the courts have been most liberal m permittmg pub- 
lic mterference with private property rights in fuch resources. 
A New York law prohibiting the artificial extraction from the 
rock of natural carbonic aad gas water which comes to the sur- 
face at Saratoga Sprmgs is an example (Lmdsley v. Natural Car- 
bonic Gas Co.). A law of Wyoming prohibiting the wasteful use 
of natural gas is another example (Walls v. Midland Carbon 
Co.). 

Petroleum has become one of the most important of our na- 
tional resources. One of its products, gasoline, is an essential 
in connection with automobile transportation at the present 
stage of development. For years there have been predictions of 
the approachmg exhaustion of the supply, but discoveries of new 
fields have successively extended the period, and no doubt there 
will be further developments m our ability to utilize sources now 
known but not commercially suited for exploitation in competi- 
tion with the richer fields. However, it is desirable to conserve 
as long as possible the pools of easily available oil. Unfortu- 
nately, resources such as oil are subject to a special temptation 
to overproduction. Since oil rests in large fields in a fluid state, 
a producer vvho taps the pool draws oil not only from under his 
own land but from under the lands of his neighbors. Even 
though an adjoining owner desired to protect his own oil from 
exploitation, he could not do so. Thus, every owner of land m 
the field is constrained to rush into production in a race with his 
neighbors, and the pool is rapidly exhausted. Even though ail 
the oil IS used, the method is wasteful in that it does not bring 
about the most economical distribution over a period of 
time. Incidentally, the producers themselves may lose profits, 
for retention of the oil after it has been drawn from the well is 
not practicable, the marker is oversupplied, and prices declme. 

Under these circumstances the state of Oklahoma set up a 
commission which “prorated” the production in each area so as 
to keep down the total amount produced and to give to each pro- 
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ducer a proportion of the total, and although the United States 
Supreme Court held certain features of the act to be invalid, it 
upheld the general principal of proration where the method of 
arrivmg at the proportions was reasonable.® 

However, when section “9 C” of the National Industrial Re- 
covery Act of 1933 authorized the President to prohibit the inter- 
state transportation of petroleum and its products in excess of 
amounts permitted by state law, the Supreme Court, in the “hot 
oil” case, held that the act did not lay down suflSicient criteria 
for Presidential action and constituted an unconstitutional delega- 
tion of legislative power (Panama Refinmg Co. v. Ryan). This 
decision turned upon a special provision of the National Indus- 
trial Recovery Act and did not involve the “petroleum code” 
which had been drawn up under that act. However, eventually 
the whole code strucmre fell m the subsequent general collapse 
of the N.R.A. after the decision in the Schechter case.® 

The Connally Act of 1935 subsequently prohibited the inter- 
state shipment of oil in excess of amounts permitted by state 
laws or regulations. This act was to expire June 16, 1937, but 
has been extended to June 30, 1939. Under it the Petroleum 
Conservation Division of the Department of the Interior was set 
up to admmister its provisions and to investigate and report upon 
problems of conservation of oil and gas. 

There has been some effort at cooperation among oil-producing 
states in the conservation of petroleum. In 1935, an agreement, 
which was to expire September i, 1937, but which was later 
extended to September i, 1939, among six states, providing for 
concerted action particularly in relation to the prevention of phy- 
sical waste, was approved by Congress. 

f 

Regulation of the production of minerals such as coal and iron 
is more difficult to justify than is the regulation of petroleum 
production, since these minerals lack the element of a fluid con- 
dition where one producer draws from under the lands of other 
owners. Moreover, since we have many areas in which there 

‘See p 554. 

®See p. 624. 
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are outcroppings of coal at the surface, extraction by small pro- 
ducers is easy and policing in the enforcement of restrictive meas- 
ures is difiScult. 

The bituminous or soft coal mdustry is an outstandmg example 
of a “sick industry.” Low wages and unsatisfactory working 
conditions for the employees and low profits for the owners have 
been the rule. Strikes have threatened to tie up production and 
thus cripple the mdustry of the country. Violence in connec- 
tion with labor disputes has been frequent. 

Under the National Industrial Recovery Act, a code of fair 
competition for the bitummous coal industry was adopted On 
the side of labor it fixed a maximum of forty hours a week for 
workers, with not over eight hours a day; provided for minimum 
rates of pay; safeguarded the right of laborers to organize and 
bargain collectively; protected laborers from bemg required to 
rent their houses from the employer or to trade at a company 
store; prohibited the employment of children under seventeen 
inside the mines or in hazardous employment outside unless the 
state law provided otherwise; and prohibited any employment 
of children under sixteen. The owners were guaranteed a fair 
market price for coal, to be fixed by agencies of the code autho- 
rities. Divisional code authorities, consistmg of representa- 
tives of the operators sitting with one nonvoting representative 
of the public, were set up in each of the geographical divisions 
of the industry, and a National Bitummous Coal Industrial 
Board, dominated by representatives of the operators, was pro- 
vided for. Labor disputes were to be settled by divisional labor 
boards, consistmg of one member chosen by the President, one 
chosen by him from a list nominated by the employees, and one 
chosen by him from a list nommated by the operators. A Na- 
tional Bituminous Coal Labor Board was to have jurisdiction 
over disputes involving more than one division or the general 
pubhc. This code, however, fell with the rest of the N.R.A.'^ 

Subsequently, Congress enacted the Bituminous Coal Conser- 
vation Act of 1935. This act set up a National Bituminous Coal 
Commission, which was to formulate a bituminous coal code, 
covering substantially the same ground as the old N.RA. code. 


’See p. 624 
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with provisions fixing a minimum price for coal, maximum hours 
of labor, stabilization of wages, collective bargaining, and the 
like. The act did not in express terms make the provisions of 
the code compulsory upon all soft-coal operators. It did, how- 
ever, provide for an “excise tax” of fifteen per cent of the sale 
price of coal ^ the mine, of which “tax” 90 per cent was to be 
refunded m the case of any operator who accepted and lived up 
to the code. The Supreme Court held this “tax” to be in reality 
a penalty upon operators who refused to accept the code. The 
labor provisions of the act were held unconstitutional and the 
price-fixing provisions were considered mseparable from the labor 
provisions. Thus, the whole regulatory structure of the act fell 
(Carter v. Carter Coal Co ). 

This decision left open the question of the power of Congress 
to provide for price fixing in the bituminous coal industry. 
Takmg advantage of this opening, a new act was passed in 
1937, establishing m the Department of the Interior a National 
Bitummous Coal Commission, consistmg of seven members, ap- 
pointed by the President with the advice and consent of the 
Senate for a term of four years. It was given authority to draw 
up a new code and to set minimum and maximum prices in dis- 
tricts which were to be erected. The act defined and prohibited 
certain unfair methods of competition and guaranteed to workers 
the right to organize and bargain collectively in organizations of 
their own. A tax of one cent per ton was placed on sales by 
the producer. In addition, another “excise tax” of nineteen and 
a half per cent of the sale price or fair market value was provided 
for, but code members were exempted from this tax. By elim- 
inating most of the regulatory provisions affecting labor, the act 
clearly attempted to save such parts of the former law as had 
not been definitely considered unconstitutional by the majority 
of the Supreme Court in the opmion upon that law. Evidently 
it was assumed that if price fixmg was permissible, the nature of 
the “excise tax” as a penalty would not be unconstitutional. 

There are many persons who question the wholesale regulation 
of national industry such as was attempted under the N.R.A. who 
nevertheless beheve that withm this “sick” bitummous coal in- 
dustry reasonable efforts toward stabilization are much needed. 



CONSERVATION 699 

especially as it involves the exploitation of one of our most im- 
portant national resources. 

Some mention should be made here of the efforts to reduce the 
number of fatalities in mines and to improve the efficiency of 
mining processes which have been made by the Bureau of Mines 
m the Department of the Interior. The technical research of 
this bureau covers other types of mine as well as coal, however. 
In addition, the Geological Survey, in the same department, car- 
ries on investigations to determine the occurrence of minerals, 
including coal. 

Water Resources 

There is one form of conservation in which the states can 
make litde headway. The development of our rivers and har- 
bors must almost necessarily be interstate m character, both from 
the point of view of navigation and from that of protecting river 
cities from floods. River improvements and storage reservoirs 
constructed along the upper reaches of rivers are mterstate in 
their effects and have to be regarded as properly within the do- 
main of the federal government. The same principle applies to 
water-power development. Since the federal government has 
jurisdiction over the important streams, the private or public use 
of water power developed from them is subject to its control. 

The waters of the United States have been one of the oldest 
subjects of national attention. The dredging of rivers and har- 
bors has been regarded as a proper function of the national gov- 
ernment both because of its military value and because of its 
relationship to interstate commerce. River and harbor develop- 
ment in the past was regarded as one of the chief contributors to 
“pork barrel” legislation, by which members of Congress strength- 
ened themselves in their districts by securing appropriations for 
navigation projects. To what extent these appropriations went 
for useless projects cannot be determined, but it is not unlikely 
that there has been considerable exaggeration upon this phase. 
No such projects are entered upon until surveys have been made 
by army engmeers and Congressional committee hearings have 
been held. No doubt political considerations have played a large 
part in the choice of projects and this has meant the direction of 
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funds into projects less needed than others, but actual waste of 
funds upon useless projects probably has been unusual. 

In recent years large projects, such as the Tennessee Valley 
plan have overshadowed in importance the older type of small 
individual proj'ect. Moreover lump-sum appropriations con- 
trolled by the .executive tend to replace the single Congressional 
authorization. Members of Congress must approach the execu- 
tive for expenditures in their districts. Whether in fact funds 
are now being spent more profitably or with less of an eye to 
political effect is highly questionable. 

Most of the work in connection with river and harbor improve- 
ment, except in the valleys of the Tennessee and the Rio Grande, 
has been performed by the Corps of Engineers of the War De- 
partment. Probably in the beginning tins was due to the fact 
that the Corps of Engineers was the only body of available en- 
gineers able to do the work. The Corps still executes a large 
part of our water projects. Army officers, however, perform only 
the supervisory work. In each of the forty-seven districts into 
which the country is divided, there is a district engineer in charge 
of the work. He is a member of the Corps, but most of the of- 
fices below that of district engineer are filled by civilians. Since 
army officers do not remain on one assignment over four years, 
there is probably some loss in continuity as the superiors in the 
districts are shifted. On the other hand, the work done under 
the direction of the Corps has been of high quality, and the mo- 
rale of the service is such that it has been preserved from con- 
struction scandals. 

Before 1879 the flood-control work along the Mississippi had 
been limited to levees constructed by local bodies, although the 
federal government had engaged in improvements in aid of navi- 
gation. However, these improvements were mostly of a minor 
nature, such as the removal of obstructions in the channels. 
General deepening of channels was not attempted. The Missis- 
sippi steamers of this period accommodated themselves to a four- 
foot channel. Larger improvements began only toward the open- 
ing of the present century, after the day of the famous river 
steamers had passed and competition with the railroads brought 
a demand for Congressional assistance. A mne-foot channel is 
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now maintained on the Ohio and a similar depth is being created 
on the Tennessee. In 1879 the Mississippi River Commission 
was established. Until 1928 this body supervised construction 
of projects, but now it merely acts as an advisory body, while 
the Corps of Engineers actually carries on the construction work. 

In addition to its construction work, the Corps of Engmeers 
also makes surveys of our water resources and gives technical ad- 
vice to other governmental agencies engaged in water projects. 
In the Tennessee Valley, for instance, the Corps proposed two 
plans for the development of navigation, one of which was the 
basis of the plan actually carried out by the Tennessee Valley 
Authority. The first of the government dams built in the Valley 
was constructed under the supervision of the Corps and it has 
given advice upon subsequent projects carried out by the Author- 
ity. Moreover, all permits for power developments on navigable 
streams must first be approved by the Secretary of War, who re- 
lies upon the Corps of Engineers for technical recommendations. 

The activities of the Bureau of Reclamation m the Depart- 
ment of the Interior have been directed primarily toward the 
creation of facilities for irrigation in the and regions of the West, 
although electrical power is produced incidentally at many of the 
dams erected by it This bureau carries out its projects through 
a revolving fund created originally from the sale of public lands, 
oil leases, and mineral royalties, and added to by the sale of 
water power and water rights. The law contemplates a perpet- 
ual revolving fund, the income from each project eventually pay- 
ing the cost of construction and gomg back into the revolving 
fund for use on other projects. However, water users have 
found it diflEcult or impossible to meet their payments, with the 
result that part of the amounts due has been canceled and the 
original terms of payment have been revised in behalf of the 
farmers. Boulder Dam was constructed by the Bureau of Rec- 
lamation from a special fund, the Colorado River Dam Fund. 
Emergency agencies of the admmistration of President Franklin 
D. Roosevelt have provided funds to carry out other projects 
which are intended to be self-liquidating, as in the case of those 
carried out under the revolving fund. Many of these projects 
might have been reached eventually under the rcvolvmg fund 
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and the effect of these allotments has been to bring about the 
work at an earlier date. 

The Bureau of Reclamation also has cooperated with other 
agencies such as the Tennessee Valley Authority and the Inter- 
national Boundary Commission in planning or actually carrying 
out projects ujider the jurisdiction of these agencies. 

Since the Rio Grande is an international river, projects upon it 
are of interest both to the United States and to Mexico. The 
International Boundary Commission, representmg the two coun- 
tries, has jurisdiction over surveys to determine the international 
boundary after shifts have occurred m the course of the river, 
over projects designed to retain the river in a permanent channel, 
and projects for the control of the water supply. A dam for irri- 
gation purposes has been constructed and flood control and other 
projects have been carried out. 

The most recent form of water development has been in con- 
nection with electric power. However, most power projects are 
related to other ends than the mere generation of electricity. 
For instance, the series of dams along the Tennessee River and 
Its tributaries began with the Wilson Dam at Muscle Shoals, 
authorized in 1916, which was designed to produce nitrogen for 
war purposes. After the, close of the World War there were 
plans for its use in producmg nitrogen for agricultural purposes. 
At present the whole Tennessee Valley project has for its imme- 
diate ends the improvement of navigation, flood control, and 
electric-power production. 

Incidental to flood control a program of reforestation and 
erosion prevention has been inaugurated. Moreover, since the 
Tennessee Valley Act contemplates the general improvement of 
the economic and social well-bemg of the people of the area, the 
Authority may go a degree farther from its primary objectives 
and take such measures m aid of agriculture as a program in 
connection with the use of submarginal land. Incidental to the 
production of electric power it is planned to develop a “yard- 
stick” by which the reasonableness of the rates of private power 
companies may be measured. At the same time, other steps 
have been taken to ease the financial burden of the people of that 
area in making use of electric power. 
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While some of the ends of the Tennessee Valley Authority 
have not in the past been regarded as coming withm the purview 
of the federal government, the improvement of navigation and 
flood control have long been regarded as proper subjects of na- 
tional action. Flood control would not be undertaken by private 
companies, for it is not m its nature subject to commerciahzation, 
and large projects of flood control cannot easily be undertaken 
by states, since such projects usually extend over state lines. 
Prevention of floods at the source by the prcsen-ation of forests, 
by the planting of crops that will hold moisture, and by the con- 
trolling of tiny streams, has come to be regarded as a national 
problem. These measures are particularly within the province of 
the Department of Agriculture. Since the economical use of 
dams and flood control reservoirs calls for power development in 
conjunction therewith, the production of electricity may be re- 
garded as incidental. 

The question of the constitutionality of federal power produc- 
tion was raised m the case of Ashwander v. Tennessee Valley 
Authority in connection with a contract which involved the sale 
of power generated at the Wilson Dam, referred to above. The 
Supreme Court held that the construction of this dam and power 
plant was valid as an exercise of the war power and as an im- 
provement of navigation under the power to control interstate 
commerce. The dam and power plant having been established 
under valid Constitutional powers, the government need not allow 
surplus energy developed beyond its needs for these purposes to 
go to waste but might dispose of it by sale. Moreover, the court 
held that in constructing the dam and plant the government need 
not limit itself to a size necessary to war and navigation pur- 
poses, letting the excess potential power go to waste, but might 
proceed with a construction adequate to utilize all the power 
available. However, the Court was careful to point out that its 
decision was limited to the problems raised at the Wilson Dam. 
It did not go mto the question of the status of other dams in the 
system or of the validity of the act creating the Tennessee Valley 
Authority. 

The plans for the Tennessee Valley involve construction of ten 
dams, m addition to one already constructed by a private com- 
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pany It will provide 650 miles of nine-foot channel for pur- 
poses of navigation, m addition to serving the ends of flood con- 
trol and power generation. 

Proposals for other projects similar to that in the Tennessee 
Valley are now under consideration. Objections to the “social- 
istic” nature of such projects have been raised. The objections as 
applied to water-power projects are not considered so valid as 
they would be against, for instance, a federal manufacturing en- 
terprise. A number of great dams built with federal funds have 
established precedents, and power projects usually have other 
objectives than the generation of power, such as flood control, 
which are accepted as proper subjects of governmental action. 
One objection often raised to governmental enterprises is the in- 
crease they bring in the number of public employees. This ob- 
jection IS not so applicable to power projects as to most enter- 
prises, since their operation involves the use of comparatively 
few employees, especially when the power is sold wholesale to 
private companies. It is the maintenance of service to the con- 
sumers that calls for the greatest number of employees 

Serious questions have been raised as to possible applications 
of the “yardstick” principle. Private plants must make allow- 
ances for taxes, interest, and depreciation, and beyond this they 
must make a reasonable profit to cover their risk. A federal 
project does not pay taxes, although it may voluntarily pay a 
sum in lieu of taxes, and there is danger that its accounting may 
be juggled so as to make a good showmg in other respects. To 
furnish a proper “yardstick,” it must make due allowance for 
those factors in which it enjoys advantages not possessed by pri- 
vate companies, for private persons cannot be expected to invest 
their money with the certamty of loss. If a private company 
could automatically write off the cost of its dam and call it “flood 
control,” it could easily lower its rates. There must be adequate 
allowance made for these and other advantages enjoyed by pub- 
lic projects, and an independent accounting is necessary to pre- 
vent juggling of books. Some approach to this is made in the 
present law, which authonzes the Federal Power Commission to 
prescribe an accounting system for the Tennessee Valley Author- 
ity. 
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Another danger in such projects lies in the fact that, backed 
by all the resources of the United States Treasury, the federal 
authorities may threaten to lay out lines parallel to those of pri- 
vate companies if these companies do not agree to sell out at an 
excessively low valuation. 

On the other hand, there has been a general public belief that 
the private power companies have been charging unnecessarily 
high rates. The comphcated system of holding companies that 
had grown up tended to create confusion in the matter of valua- 
tion, upon which the public regulation of rates is based The 
losses expenenced by investors in the depression period through 
the crash of these holding companies led to a belief that the 
whole power situation was permeated with sinister influences. 
It might well be that a “yardstick” would be helpful to the pub- 
lic as well as to the private companies, provided the “yardstick” 
IS an honest one, making due allowances for the advantages pos- 
sessed by public enterprises. 

Power companies are public utilities subject to public regula- 
tion, and their rates and practices may be controlled by the state 
public utility commissions. 

However, the federal government is the major factor in the 
power situation today. Power compames tend to spread out be- 
yond the limits of a smgle state and so to enter interstate com- 
merce. Moreover, where their generating plants are located 
along navigable streams they are subject to licensing and control 
by federal authorities. A great many of the water power sites 
are withm federal parks and reservations and thus are further 
subject to federal control. The federal interest has so expanded 
that a number of agencies relating to power have been set up, 
some for purposes of control and some to aid in development. 

The most important of the regulatory agencies with respect to 
power is the Federal Power Commission. The origins of the 
Commission indicate the manner in which the federal govern- 
ment became involved in the subject of power. The War De- 
partment, concerned with the improvement of navigation, had 
been given incidental authority over power projects on navigable 
waters. The Department of the Interior, with jurisdiction over 
public lands, had authonty to grant rights of way to electric 
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companies. The Department of Agriculture, with jurisdiction 
over forest reserves, exercised similar powers. In 1920 the Fed- 
eral Water Power Act constituted the Secretaries of these three 
departments as a Federal Power Commission so that a uniform 
policy might be developed, and in 1930 this ex-ofScio body was 
replaced by five commissioners, appointed for five-year terms by 
the President with the advice and ^consent of the Senate. In 
1935 the Federal Water Power Act was amended in the Public 
Utility Act. 

The important powers of the Federal Power Commission fall 
under three heads — the licensing power, the control of rates and 
services, and the control of financial structures. 

The licensing power applies to applications by public or pri- 
vate bodies for the privilege of establishmg power projects. The 
jurisdiction of the Commission in this respect applies to proposed 
projects on streams and bodies of water over which Congress has 
commerce jurisdiction, and m public lands and reservations, ex- 
cept national parks and national monuments. Holders of such 
licenses must make annual payments, which are fixed by the 
Commission to pay for the cost of administering the act and the 
use of public lands and federal dams. Furthermore, if the Com- 
mission finds that excessive rates are being charged by the li- 
censee, It may increase this amount so as to absorb the excess 
profits of the company. 

The control of rates and services is somewhat limited. Ob- 
viously, companies which do not generate power under a federal 
license and which are not engaged in interstate transmission do 
not come under federal junsdiction. The Commission can se- 
cure jurisdiction only when the company operates under a fed- 
eral power license or when it is engaged in interstate transmis- 
sion. For companies operating under such a license but not 
engaged in mterstate transmission, the Commission has direct 
regulatory power over rates and services only when there is no 
state regulatory commission. Smce practically all states have 
such commissions, the power of the federal commission in this 
respect is not very important. However, under the power of the 
Commission to require that the licensee add its excess profits to 
the aimual charges, it possesses an indirect but nevertheless ef- 
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fective regulatory power. If a company, whether a licensee or 
not, IS engaged in mterstate transmission, the regulatory power of 
the Commission, as determmed by the act, applies to rates upon, 
and services for, electricity sold wholesale. It does not apply to 
retail rates and services for such lines. 

The Power Commission also has jurisdiction to approve or dis- 
approve the issuance of securities by “operatmg'’ 'interstate com- 
panies wherever such securities are not regulated by a state com- 
mission. If the company is not an operating company, that is, if 
the company is not an independent unity, but is a holding com- 
pany or a subsidiary of a holding company, its security issues 
are subject to the approval of the Securities and Exchange Com- 
mission. The latter commission is further empowered by the 
law to simplify the corporate structures of holdmg companies, 
which had become highly complicated, rising in a series of tiers 
and interrelationships, so that it was diflBcult for mvestors to de- 
termine what they were buymg when purchasing stock or what 
security lay back of bond issues offered for sale. The act does 
not prohibit holding companies but does contemplate a simplifi- 
cation of the structures of such systems.® 

In June, 1938, the jurisdiction of the Power Commission was ex- 
tended to cover compames engaged in the interstate transporta- 
tion of natural gas. The Commission was given power to deter- 
mine just and reasonable rates and practices and was authorized to 
order improvements and extensions of services or to forbid exten- 
sions of services. 

The Federal Power Commission is not the only federal agency 
concerned with the regulation of power projects, for the War, 
Interior, and Agricultural Departments still retain jurisdiction 
over the projects authorized by them before the enactment of the 
Federal Water Power Act of 1920. 

The federal government has not confined its activities in rela- 
tion to electrical power to the construction of dams and the li- 
censing and regulation of private companies. It has made, 
through the Federal Emergency Administration of Public Works 
and the Rural Electrification Administration, loans both to public 
agencies and to pnvate companies for the construction of power 


®See p 630. 
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projects. The Electric Home and Farm Authority has made 
loans to individuals for the purchase of electrical equipment and 
equipment used in connection with electricity, for the purpose of 
increasing the use of electricity within the area served by the 
Tennessee Valley Audiority. 

Under the admmistration of President Franklin D. Roosevelt, 
with tremendous sums being spent for various forms of projects, 
a central agency for purposes of plannmg in connection with 
public works was created. This developed into the National Re- 
sources Committee, and subordinate to it is the Water Resources 
Committee, which includes representatives of various bureaus 
mterested in phases of water development and use. This latter 
body is designed as a coordinating body and central clearing- 
house of information upon water resources problems. Smce 
these problems are so varied, involving such diverse matters as 
navigation, flood control, power production, and irrigation, and 
since these are related to so many other problems of such appar- 
ently alien nature as forest control, wild-life conservation, and 
farrmng, it would appear on the surface that such a central body 
would be desirable. However, the very magnitude and variety 
of the problems are such that too much by way of “plannmg” 
should not be expected, although no doubt much can be done by 
bringmg together representatives of the various bureaus likely to 
be concerned when new projects are being considered, for the 
same project may by some adjustments be made to serve several 
ends. Federal bureaus have by no means been unconscious of 
this mutual mterest, and a great deal of cooperation, developed 
by experience, has existed in the past. However, when a large 
campaign of expenditure is bemg hurried to completion, a form- 
ally constituted agency is especially necessary. 
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CHAPTER XXXVI 


Agriculture 

Fundamentally a State Problem 

The Constitution grants to the federal government no direct 
powers in relation to agriculture, except in so far as the products 
of the land enter into mterstate or foreign commerce. The de- 
velopment of our agricultural resources and their control would 
appear to be matters for the exercise of state jurisdiction. As a 
matter of fact, however, the federal government has taken the 
lead both in fostering agriculture and in exercising powers of 
control over it. 

In the period before the Civil War the states contented them- 
selves with granting some aid to agricultural societies, and it was 
not until the end of the nineteenth century that departments of 
agriculture began to appear, but these spread rapidly and soon 
after the opening of the present century most of the states had 
such departments. 

The states now carry on experiments and demonstrations in 
agricultural production, conduct educational campaigns, and ex- 
ercise extensive regulatory powers. They establish quarantines 
against animals affected by disease, test cattle for tuberculosis, 
enforce regulations against the adulteration of feedstuffs, and 
protect the public from unwholesome imlk and dairy products. 
In the control of tuberculosis, whole areas are inspected and ap- 
proved, the diseased cattle being destroyed under an arrangement 
by which compensation to the owner is borne partly by the state 
and partly by the United States. Campaigns for the eradication 
of insect pests are carried on, and assistance is given to the for- 
mation of marketmg associations. In all these activities the 
state departments often have the cooperation of the United 
States Department of Agriculture. 
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The Department of Agriculture 

Curiously, the present Department of Agriculture had its ori- 
gm in the Patent Office, when this bureau was in the Depart- 
ment of State. Probably it was the relationship of the Patent 
Office to inventions m the field of agriculture that; led to its asso- 
ciation with other agricultural mterests. In 1849 the Patent 
Office was transferred to the Department of the Interior. In 
1862 an independent organization, called the Department of 
Agriculture, was established, and m 1889 the head of the depart- 
ment was admitted to the cabinet. The Department of Agricul- 
ture now has grown into a great establishment, functioning in a 
multitude of fields and engaging in many activities only indi- 
rectly connected with agriculture. 

Sources of Federal Tower 

In exerting its influence upon agriculture the federal govern- 
ment has drawn upon the commerce clause, the taxing power, 
the treaty-making power, and, most important of all, the power 
to appropriate money. 

Early Federal Activities 

The gathermg of statistics upon agriculture was one of the 
earliest of federal activities m this field and began about a hun- 
dred years ago. The collection and distribution of seeds and 
plants appear to have had even earlier origins. However, the 
great growth in the mfluence of the federal government in agri- 
cultural matters began m 1862, the year that witnessed the es- 
tablishment of the independent “department” of agriculture. It 
appeared in the form of an aid to education. 

The hand Grant Colleges 

Under the first Morrill Act, m 1862, public lands were given 
to the states for the maintenance of agricultural and mechanical 
colleges, and under the Hatch Act, in 1887, provision was made 
for payments from land sales to be used in aid of agricultural 
experiment stations in connection with these “land grant” col- 
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leges. These two acts have been followed by numerous acts 
along the same lines. One difference between the earlier and 
later acts lies m the fact that the latter have appropriated funds 
directly from the Treasury. Another important difference is 
that while the act of 1862 provided for grants with no strings at- 
tached, there has been a tendency in subsequent acts to require 
an increasing degree of federal supervision over the use of the 
funds. Important among these later acts was the Smith-Lever 
Act of 1914, under which the federal government began the proc- 
ess of granting aid to the states for the maintenance of agricul- 
tural agents who give advice and carry on demonstrations for the 
farmers, and home demonstrators who assist farm women m the 
field of home economics. This act followed the “matching” 
principle, under which the state matched approximately dollar for 
dollar the federal grant. 

The OflSce of Education performs some functions of a formal 
nature in relation to the land-grant colleges, but has little regula- 
tory power.^ The Department of Agriculture has much closer 
relations with these colleges, except in respect to grants in sup- 
port of industrial training. The college experiment stations 
carry on field investigations m cooperation with the department, 
and the agricultural agents and home demonstrators make use of 
its studies and publications. Much of the work of these agents 
and demonstrators is not merely technical in nature but has a so- 
aal welfare aspect, and the department, through its close associa- 
tion with them, is drawn into a form of educational work. 
Moreover, in recent years, under the Agricultural Adjustment 
Administration and the Soil Conservation Service, the agricul- 
tural agents have been used as a field service for the Department 
of Agriculture in its crop control and soil erosion campaigns. 

Recent Functions of Agricultural Agents 

There is no doubt that these agents, strategically distributed 
throughout the country, have been an effective force in present- 
ing the aims and purposes of the federal administration upon 
agricultural problems. Such a program is more effective when it 

‘See p. 735. 



AGRICULTURE 


713 


does not have the appearance of a campaign of propaganda. 
Forum discussions in which both sides of a proposed program are 
presented are much more effective over a term of years in pro- 
ducing good will than any pressure campaign could be. It has 
even been suggested that these agents might become a perma- 
nent force to be used by the administration m, power for the 
control of the farm vote. However, it should be noted that the 
agricultural agents are under the supervision of the state agricul- 
tural colleges and that the actual selection of agents is made by 
the local county authorities, although the choice may be limited 
to a list prepared by the state director of agricultural extension 
work. 


The Food and Drug Administration 

One of the best examples of the use of the commerce clause 
appears in the Pure Food and Drug Act, which is enforced by 
the Food and Drug Admimstration of the Department of Agricul- 
ture.^ This act, designed primarily in the interests of health, 
nevertheless has incidental effects upon agriculture, since it deals 
in large part with the products of agriculture. This same bu- 
reau enforces other similar laws dealing with ineffective or mjuri- 
ous insecticides and fungicides, standards for teas and for milk 
imported into the country, standards for certain naval stores such 
as turpentine, and the labeling of caustic poisons. Some of these 
laws are valid as an exercise of the power over foreign relations 
as well as of the commerce clause. The Meat Inspection Act 
also mvolves an exercise of commerce jurisdiction. 

The Packers and Stockyards Act 

The Packers and Stockyards Act was upheld by the Supreme 
Court in a decision which carried the commerce clause to great 
lengths.® It prohibits unfair and discriminatory practices in 
connection with transactions by packers and stockyards, and re- 
quires reasonable services and charges by the stockyards. Its 
purpose was primarily to prevent combinations of packers from 
holding down prices paid for cattle and to prevent discrimina- 

*See p 749. 

* See p 568. 
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tions injurious especially to the small farmers with few cattle to 
sell. The Secretary of Agriculture enforces the act. His pow- 
ers in this respect are not very different from those exercised by 
the Federal Trade Commission in relation to business in general. 

Seed Grading 

n 

The Department of Agriculture also enforces the Federal Seeds 
Act, which prohibits the importation from abroad or transporta- 
tion in interstate commerce of adulterated seeds, the Gram 
Standards Act, which empowers the Secretary of Agriculture to 
fix standard grades for certain kinds of seeds, and various other 
laws in the interest of farm products which enter into mterstate 
or foreign commerce. 

Oleomargarine 

The power of Congress to levy taxes has been exercised 
through a tax of one fourth of a cent a pound upon oleomarga- 
rme not yellow in color, and of ten cents a pound upon oleomar- 
garme which is yellow in color. These taxes are evidence of the 
influence of the dairy mterests, which felt the competition of 
oleomargarme, especially when the latter had the yellow appear- 
ance associated with butter. 

Futures 

For many years there has been prevalent among farmers a 
feeling that the manipulations of speculators upon the exchanges 
have tended to lower the prices of farm products or to keep the 
prices paid to the farmers below those secured by the specula- 
tors. The defense of the speculators has been that their actions 
m fact have stabilized prices for the farmers, who may even sell 
their grain at a fixed price as it stands in the field, transferring 
to the speculator the risks incident to price fluctuations — that the 
farmer is guaranteed his price, and the speculator, promismg to 
deliver to the miller at a future date for a certain pnce, has 
taken the chances of a rise or fall in prices as of that date. 
However, as a means of discouraging “dealing in futures” for 
speculative purposes Congress levied a tax of two cents a pound 
on cotton sold for future delivery. Subsequently, the Commod- 
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ity Exchange Act of 1936 (an extension of a similar act of 1922 
dealing only with gram futures) was passed. This act provides 
a machmery for the approval of exchanges m certain farm prod- 
ucts and sets up regulations designed to curb the amount and 
type of speculative transactions, particularly in futures. Certain 
forms of futures transactions, such as “hedging,” ^ire recogmzed 
as valid. The act is enforced by a commission composed of the 
Secretary of Agriculture, the Secretary of Commerce, and the 
Attorney General. 


Research 

In addition to its regulatory activities, the Department of Ag- 
riculture has for years carried on investigations into nearly every 
conceivable phase of farm activity, and the results are published 
and made available to farmers. These mvestigations not only 
cover subjects relating to agricultural methods, such as methods 
of cultivation, crop rotation, soil conservation, ammal feeding, 
stock judging, farm bookkeeping, and the like, but go into vari- 
ous phases of farm life with a view to improving the comfort and 
the esthetic environment of the farmer and his family. 

Departments Other Than Agriculture 

Other bureaus than those of the Department of Agriculture 
have contributed to this program of agricultural aid. Notable 
among them are the Bureau of Reclamation in the Department 
of the Interior, which provides irrigation facilities in arid regions 
and the various agencies engaged in providing electrical power. 
These have been discussed elsewhere.^ Even the Department of 
State performs functions of great interest to agriculture m the 
making of trade agreements affecting import duties upon foreign 
products.® In this way agriculture is affected by actions under 
the treaty-making power. 

Credit Through the Federal Keserve System 

Another form of federal aid to farmers has been the extension 


*See p 699. 
®Sec p 238 
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of credit both, in the form of long-term mortgage loans on land 
and short-term mortgages on cattle and annual crops. 

American farmers had not felt the need of credit facilities un- 
til nearly the close of the nineteenth century. The “extensive” 
cultivation of that period did not call for much expenditure for 
machmery or fertilizer Increased demand for agricultural prod- 
ucts was met simply by cultivatmg more land. The local store- 
keeper, the hardware merchant, and the commission man ex- 
tended most of the little credit that was needed. With the 
exhaustion of the free land the cost of land went up and “mten- 
sive” agriculture began to succeed the old extensive system. A 
credit system became necessary. Country banks in great number 
were then established and other local agencies came into being. 
They were not sufhcient, however, to supply the need. The 
Federal Reserve System did not have aid to the farmer as one of 
its primary aims. The farmer usually needs loans of longer dur- 
ation than the short period that meets the need in commercial 
transactions. The Federal Reserve System did, however, permit 
loans secured by mortgages on farm lands, maturmg in five years 
or less. The farmers also were recognized m the act in that 
while commercial paper matured within three months, agricul- 
tural paper was given up to six months In 1923, provision was 
made for the rediscount of agricultural paper maturing in nine 
months. 


Federal Land Banks 

The demand for long-time farm credit was met in 1916 by the 
establishment of the Federal Land Bank system. Under the 
provisions of this plan a group of ten or more farmers who desire 
to borrow money on farm first mortgages for specified agricul- 
tural purposes are formed into a National Farm Loan Associa- 
tion. This element in the system is an American adaptation of 
the cooperative idea that is common in Europe. Each farmer 
member subscribes for stock in his association to the value of five 
per cent of the amount of his loan, and this stock is held by the 
association as collateral security for the loan. The Association 
obtains the funds through the Federal Land Bank of that district 
and at the same time subscribes for stock in the Federal Land 
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Bank to the value of five per cent of the total amount of the 
loan. This stock is held by the bank as collateral security for 
the loan. The effect of these various provisions is to make the 
members of an association each liable for defaults of other mem- 
bers to the extent of five per cent of his own loan The Federal 
Land Banks obtam the money for loans by the sale of stock and 
by issuing their consolidated bonds. Where there is no local as- 
sociation, the Federal Land Bank may make loans direct to bor- 
rowers. 

The country is divided into twelve districts, in each of which 
there is a Federal Land Bank. The whole system was placed 
tmder the general administration of a Federal Farm Loan Board 
at the tune it went into operation. 

Joint -Stock Land Banks 

Joint-Stock Land Banks also were authorized by the act of 
1916. They were private corporations, makmg loans directly to 
farmers, without the intermediate Farm Loan Associations and 
subject to somewhat less severe restrictions than those applying 
to the Federal Land Banks. No loans are now being made 
through these banks and they are bemg hquidated. 

Federal Intermediate Credit Banks 

In 1923, Federal Intermediate Credit Banks were established 
to provide comparatively short-term loans, not secured by the 
cumbersome process of land mortgage. There are twelve of 
these banks, located m the same cities as the twelve Federal 
Land Banks, and with the same persons for directors. They 
have authority to discount agricultural paper with a maturity of 
not more than three years from banks and various types of agri- 
cultural associations. Under certain circumstances they may 
make direct loans to agricultural associations. Thus, their rela- 
tions are with organizations and not with mdividual farmers. 
Funds are secured by the sale of stock and debentures. The 
United States owns all the capital stock but is expressly relieved 
from liability for debentures. Just as the Federal Land Banks 
were designed to meet the farmer’s need for long-time credit, the 
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Federal Intermediate Credit Banks were designed to meet the 
need for credit in purchasing cattle and the like, which calls for 
longer terms than those usually permitted by the Federal Reserve 
Banks but does not call for such long terms as those needed for 
the purchase of land. As a matter of fact, most of the loans 
passing through these banks are for periods of from three to six 
months. 


NaUonal Agncultural Credit Corporations 

Privately owned corporations under federal supervision, serv- 
ing the same general purpose, but authorized to deal directly 
with farmers, and known as National Agricultural Credit Corpor- 
ations, were provided for in the same act, but this provision was 
repealed in 1933 

The Federal Farm Board 

In 1929 the Agricultural Marketing Act provided for a Fed- 
eral Farm Board of nine members, including the Secretary of 
Agriculture. The duties of the Board were in part educational, 
as it was authorized to promote education in the principles of co- 
operative marketing in agriculture and to encourage the develop- 
ment of cooperative associations, as well as to conduct investiga- 
tions in agricultural economics. The Board also might engage in 
banking operations in that a revolving fund of $500,000,000 was 
authorized to make loans to cooperative associations to assist in 
the marketing of agricultural products. A very controversial 
feature of the act was the authorization to lend from the revolv- 
ing fund to “stabilization corporations” for the purpose of con- 
trolhng- surpluses and mamtaining prices. It might render assist- 
ance in the formation of producer-controlled clearinghouse asso- 
ciations and might enter into agreements with cooperative asso- 
ciations for price insurance upon agricultural products. The 
provision for price maintenance through the control of surpluses 
was the most debatable feature of the act and constitutes a radi- 
cal departure from previous legislation. This phase was abol- 
ished by executive order in March, 1933. 
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The Farm Credit Administration 

This executive order was issued under authorization of an act 
of Congress of March 3, 1933, which gave the President certain 
broad powers to reorganize the federal administration. In addi- 
tion to abohshmg the price maintenance feature oj the Marketing 
Act, this order transferred to an officer to be known as the Gov- 
ernor of the Farm Credit Administration all the powers and du- 
ties of the Federal Farm Board. The powers of the Federal 
Farm Loan Board were transferred to the Farm Loan Commis- 
sioner (later changed by law to Land Bank Commissioner), sub- 
ject to the control of the Farm Credit Administration, which 
meant in effect that the governor of the Farm Credit Administra- 
tion would exercise the powers of the old Federal Farm Loan 
Board. Various other powers relating to loans for the aid of 
agriculture, previously exercised by the Department of Agricul- 
ture, the Treasury Department, and the Reconstruction Finance 
Corporation, also were transferred to the Farm Credit Adminis- 
tration. 

From time to time other agencies for extending credit to the 
farmers have been set up and placed under the general supervi- 
sion of the Farm Credit Administration, so that at present most 
of the various forms of agricultural credit offered through federal 
agencies are controlled by it. These agencies are: 

1. The Federal Land Banks, referred to above. They are 
the chief agency for long-term, twenty- to thirty-year, credit 
based upon first mortgages upon land. 

2. The Federal Farm Mortgage Corporation. This body 
raises funds by the sale of bonds, guaranteed by the federal gov- 
ernment, which are admmistered by the Federal Land Banks. 
These funds are loaned to farmers upon less strmgent require- 
ments than those permitted from the regular funds of the Fed- 
eral Land Banks and may be based upon second mortgages. 
This type of credit origmated in the need to meet emergency de- 
pression reqmrements and furnish the basis for what is presum- 
ably only a temporary activity of the Federal Land Banks. 

3. The Intermediate Credit Banks. They rediscount, for 
banks and agricultural organizations, agriculmral paper maturing 
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in not over three years and not requiring land mortgage as secur- 
ity. 

4. Production Credit Corporations. There are twelve of 
these. The United States government owns all their stock and 
they operate through Production Credit Associations, quite simi- 
lar to the farm^loan associations. Borrowers must purchase stock 
in their associations to the extent of five per cent of their loans. 
These loans are for short terms and usually are rediscounted by 
the Intermediate Credit Banks, which thus stand in somewhat 
the same relation to them as the Federal Land Banks do to the 
farm loan associations. 

5. Banks for Cooperatives. There is a Central Bank for Co- 
operatives, and twelve District Banks for cooperatives. The di- 
rectors of each district bank are the same persons as those of the 
Federal Land Bank for the same district. They provide both 
long-term loans up to ten years to aid in the purchase of machin- 
ery and equipment and short-term loans to aid in marketing. 

6. The Emergency Crop and Feed Loan Section. This is an 
ad mi nistrative section of the Farm Credit Administration. It 
makes loans for the production of crops and the purchase of 
feed. These loans are secured by the crop to be produced or the 
livestock to be fed and are made only to persons who do not 
quahfy for loans from other agencies. 

7. Credit Unions. These are local organizations providing 
small loans, of not over $200, maturing in not over two years. 
They are not limited to rural areas but are supervised by the 
Farm Credit Administration. 

8. In addition there are the Joint-Stock Land Banks referred 
to above, and certain Regional Agricultural Credit Corporations, 
both of which are m process of liquidation. 

The Farm Security Administration 

In addition to the agencies under the supervision of the Farm 
Credit Administration, the Farm Security Administration (for- 
merly the Resettlement Administration) has made small loans, 
secured in a variety of ways. The loans were to persons who 
did not qualify for loans from other agencies. The humanita- 
rian purpose of emergency relief was the chief factor to these 
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loans, with much less emphasis on the security for repayment 
than would be required from the regular lending agencies. 

The Com^nodtty Credit Corporation 

Another form of “loan” has been made through the Commod- 
ity Credit Corporation. However, the basic purpose of these 
loans has not been so much the extension of credit as the main- 
tenance of prices, and therefore they will be discussed along 
with other agencies havmg this purpose in view. 

The Decline of Agricultural Prosperity 

Many explanations have been offered for the decline of agricul- 
ture w'hich set m soon after the close of the World War. Of 
course, there were many factors m the situation. However, cer- 
tain facts appear obvious. During the war there was a tremen- 
dous boom in American agriculture. Prices reached unprece- 
dented heights and a great expansion took place in the areas 
under cultivation. Prices paid for land were justified only by a 
belief in the permanence of the boom. After the war was over, a 
measure of this extraordmary farm prosperity continued, main- 
tamed, at least in part, by purchases from abroad, which were 
made possible only by loans made by the United States to for- 
eign countries. With the cessation of these loans purchases de- 
clmed. Then a period of depression began in foreign countries 
and the world depression was under way. The American tariff, 
preventing foreign sales m this country, which would have pro- 
vided cash with which to buy our agricultural products, also has 
come under criticism from high tariff opponents, although sup- 
porters of high tariffs have replied that the protection thus af- 
forded to American mdustry increased our own purchases of ag- 
ricultural products. At any rate, the income of the agricultural 
population in relation to the total national income appears to 
have experienced a steady declme during this long period. 

The Collapse of Urban Prosperity 

Meantime the urban elements had been experiencing a boom, 
but the stock market crash of 1929 marked the close of this, and 
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the collapse of urban prosperity resulted in a decline in the do- 
mestic consumption of agricultural goods. By the year 1932, 
banks were failing in great numbers in agricultural areas, especi- 
ally in those regions that had undergone great expansion during 
the boom period. Farmers who had mortgaged their lands (dur- 
ing the boom were unable to meet payments. Their efforts ap- 
peared to defeat their own ends, for when they expanded produc- 
tion in order to secure larger crops, they merely produced 
national surpluses for which there was no corresponding increase 
in demand from the cities. As a result, prices actually declined 
through the farmers’ own efiorts. As the country banks failed 
and savings were lost, further contributions were made to rural 
distress. 

The Farm Board and Surplus Control 

Meantime, numerous schemes for relieving the plight of the 
farmer, and particularly of dealing with surpluses, had been put 
forward, and in 1929 the Agricultural Marketing Act, referred to 
above,® authorized the Farm Board to make loans from its re- 
volvmg fund to “stabilization corporations” which might pur- 
chase and store surpluses of farm products in years of overpro- 
duction. It was contemplated that the stored commodities 
would be sold later, perhaps when there was an undersupply, 
that is, an amount below normal. Thus, the supply of a com- 
modity would approach a constant “normal,” and the price 
would tend toward less fluctuation. Unfortunately, a number 
of factors intervened in the working out of this program. In the 
first place, since the purpose of the act was to maintam prices in 
certam commodities, farmers were tempted to increase produc- 
tion in these commodities, assuming that even though a surplus 
were produced, the Farm Board would intervene and not only 
maintain prices but take over the surplus. Thus, an effort to 
control surpluses actually tended to aggravate the evil. 

Another difflculty in carrying out such a program was the po- 
litical factor. While farmers would be pleased with the pur- 
chasing operations of the Farm Board, they might be disgruntled 

“See p 718. 
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over its subsequent sales, which would tend to reduce prices, for 
the farmers would not be likely ever to beheve that prices had 
risen high enough to justify the Farm Board in taking any action 
to reduce them. 


Crop Resfriction 

Upon the advent of the “New Deal” of President Franklin D. 
Roosevelt, a new plan was evolved. Smce the problem was one 
of “overproduction,” that is, production in such large proportions 
compared with the demand as to bring prices that were consid- 
ered too low, it was proposed not to purchase the surplus but to 
prevent it from coming into being. The Agricultural Adjust- 
ment Act of 1933, embodying this scheme, provided among other 
things for payments to farmers who would reduce their crops of 
certain commodities to a fixed proportion below the average 
amounts previously produced by them. It was expected that the 
reduction in production would lead to a rise in prices of these 
products. Thus, the farmer would profit, first, from the pay- 
ments made him for reducing his crop area, and second, from the 
rise in price. Payments to farmers, however, were not to be 
made from general taxes. A special “processing tax” was laid 
upon the first processors of the commodity, as, for instance, in 
the case of wheat, upon the miller. Presumably this tax would 
be passed on by the processor to the consumer in the form of 
higher prices. Thus each commodity was expected to produce 
suflScient funds to equal the payments for its own crop reduc- 
tions. 

Acreage and Quantity Reductions 

Certain difficulties arose in connection with this program. In 
the first place, although the act permitted a reduction in the 
quantity a farmer might produce, the plan at first took the form 
of acreage reduction. It did not prevent a more intensive culti- 
vation of the number of acres actually planted. This, however, 
was a matter that could be remedied in the future. In fact, such 
later laws as the Bankhead Cotton Act and the Potato Act of 
1935 contemplated such quantity restrictions. 
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Ejfects Upon Labor 

Second, the restrictive program threw a great many farm hands 
out of work, especially in the case of crops such as cotton, which 
depend so largely upon human labor. This difficulty was met 
temporarily by. relief funds, dispensed in various ways, for people 
out of work. 

Internauonal Effects 

Third, in the case of commodities, such as cotton, which are 
exported in large quantities, the reduction of acreage here 
merely acted as an mcentive to the growth of cotton in other 
countries. Brazil, for instance, experienced an expansion in cot- 
ton acreage contemporaneously with our campaign of reduction. 
Possibly some foreign expansion at American expense was due in 
any case, but our acreage reduction appears at least to have ac- 
celerated the process. Another factor in the case of such com- 
modities as cotton is that the price is settled not by the Ameri- 
can supply alone, but is a world price, determined abroad in a 
world market. As a result, at least that portion of the American 
product that is exported must be sold at a world price. To keep 
that price high, American crop reductions must be sufficient to 
raise the price of all cotton. If foreign crops mcrease, American 
acreage reduction must be carried farther. The complications 
arising from the international situation present a difl&cult prob- 
lem. One solution, seriously offered, has been for this country 
to close its borders to all trade except in a few commodities and 
proceed on a purely national basis, pushing agricultural prices to 
such levels as we desire. However, few would be willing to go 
to such lengths. There would be difficulties, political and eco- 
nomic, in maintaining such a “Chinese wall” against foreign 
goods. Another proposal has been to protect the American mar- 
ket, maintaining our own price level, while selling abroad at the 
world price. 

Compulsion 

Still another difficulty in carrying out the agricultural program 
arose from the fact that crop reductions were purely voluntary. 
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Farmers who did not want to take advantage of the federal pay- 
ments for crop reduction could continue to plant as they chose. 
As a result, many farmers, knowing that acreage on other farms 
was bemg reduced, increased their own plantmgs m the expecta- 
tion of cashing m on the high prices, thus throwmg the federal 
plan out of balance. 

In the case of cotton this problem was met in the Bankhead 
Cotton Act of 1934. Under this act a prohibitive tax amounting 
to half the market price of lint cotton was paid on all cotton 
produced in excess of the number of bales allotted to each farmer 
or produced by a farmer who did not agree to cooperate in the 
program of the Agricultural Adjustment Administration with re- 
spect to the reduction of production in agricultural co mm odities 
as the Secretary of Agriculture might from time to time prescribe. 
This provision was not to go into effect unless the Sec- 
retary should find that two thirds of the producers of the country 
desired it. The act in effect provided for compulsion upon un- 
willmg producers. The Kerr Tobacco Act of the same year, 
along similar Imes, provided for restrictions upon tobacco 
production. 

Extension to Other Crops 

As restrictions continued, still another difficulty arose. Farm- 
ers who reduced acreages in one crop planted other crops on the 
land thus left free, and this produced surpluses in these new 
crops, which then in turn must be subjected to control. For in- 
stance, land formerly in cotton was used for peanuts. Then, m 
1934, peanuts were subjected to restriction. The farmers then 
turned to potatoes. However, this dislocated the potato busi- 
ness. Plantmgs in Texas were injuring the New England farm- 
ers. A law was needed for potatoes. 

The Potato Act of 1935, as finally adopted, reached the most 
extreme lengths of control, for it levied a tax on potatoes pro- 
duced in excess of the quota and made it a criminal offense to 
sell potatoes m other than government-stamped packages, made 
it a criminal offense for the housewife to buy potatoes which 
were not in such packages beanng the federal stamp, and fur- 
thermore made it a criminal offense for farmers or others in pos- 
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session of information concerning the production or sale of pota- 
toes to refuse to furnish such mformation to the federal officers. 
Apparendy realizing that “bootlegging” of potatoes might be- 
come a problem, every farmer was to become a potential in- 
former upon acts of his neighbors. The application of the tax 
m this act wag made dependent upon a favorable vote of a ma- 
jority of the potato growers of the country. The extreme nature 
of this act may have been necessary if an effective agricultural 
control was to be established, but the potato law brought a storm 
of disapproval. Its restrictive provisions were coming too close 
to the consumers. Farmers who profited from federal payments 
may have been submissive to restrictive crop provisions, but con- 
sumers who were receiving no such palliatives were not receptive 
to the penal provisions upon illegal purchases of potatoes. 

United States v. Butler 

The Potato Act probably would have been modified, but before 
that could be done, the Supreme Court came in with a decision, 
in the case of United States v Butler, holding the whole pro- 
gram unconstitutional. The case arose over the collection of 
processing and floor taxes on cotton under the act, and in its 
opinion the court said that Congress “had no power to enforce its 
commands on the farmer to the ends sought by the Agricultural 
Adjustment Act. It must follow that it may not mdirectly ac- 
complish these ends by taxing and spending to purchase com- 
pliance.” The tax was mvalid as an attempted invasion of the 
rights of the states. 

The ehmmation of the crop control activities of the Agricul- 
tural Adjustment Administration did not by any means, however, 
prevent efforts to accomplish the same ends by other methods. 
The Butler decision had held the processing tax unconstitutional, 
and obviously crop control through direct regulation was invalid. 
However, payments out of the general treasury, involving no 
specific tax for use in crop control, could still be made to farm- 
ers, and presumably some condiuons could be attached to the 
grants. 
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Soil Conservation 

Soil conservation had long been an interest of the Department 
of Agriculture. The American extensive type of cultivation had 
encouraged an enormous wastage of top soil through erosion. 
Advice issued by the department upon agricultural 'problems had 
involved among other objectives the correction of these wasteful 
methods. Forest protection in the Department of the Interior 
was in part a program of erosion control. In more recent years 
the soil erosion program has undergone considerable expansion. 

Meantime, forces were in operation which brought the problem 
home to the public in dramatic fashion. The war and postwar 
agricultural expansion had led to the plowing up of large areas 
previously in grass and used for grazing. The light soil of these 
areas had been held by the grass. Then a series of years of 
drought occurred, and the soil, reduced to a dust, was picked up 
by the winds and carried often for hundreds of miles in vast yel- 
low clouds. On some of these occasions the dust haze was ob- 
servable even along the Atlantic coast. In the “Dust Bowl,” in 
which this wind erosion was occurring, the dust was wafted from 
place to place and piled against fences and buildmgs. A process 
was taking place similar to one that had been gomg on for cen- 
turies m Asia, in which dust was carried by the wind from cen- 
tral regions and deposited in a thick layer in northern China. 
This wind deposit, known as “loess,” is easily eroded by the 
streams, and the Yellow River, laden with the yellow soil, 
spreads over the plain and is so clogged with shifting mud bars 
as to be of little use to navigation. 

The American public was alive to the need for action upon a 
soil erosion program. The federal administration combined this 
public interest with its program of crop control. The special 
programs of the Bankhead Cotton Act, the Kerr Tobacco Act, 
and the Potato Act of 1935 were abandoned, but the crop control 
work of the orig inal Agricultural Adjustment Act was continued, 
metamorphosed into a soil conservation program. The Soil Con- 
servation and Domestic Allotment Act of 1936 mentioned among 
its objectives the re-establishment of the ratio between farm and 
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nonfarm incomes prevailing from 1909 to 1914. Funds granted 
under the act were to be administered temporarily by the Secre- 
tary of Agriculture Eventually, however, they were to become 
grants-in-aid to states which submitted plans approved by the 
Secretary and set up an agency to carry them out. Under this 
plan, farmers 'were paid for abandoning soil-depleting crops and 
substituting soil-conserving crops in their stead, and by a process 
of definition the soil-depleting crops became those which previ- 
ously had been restricted as involving national surpluses. This 
program, however, must be financed from the general treasury, 
and It involved the weaknesses that had developed in the original 
program. It was not sufficiently coercive to accomplish fully 
the desired ends. 

The Agricultural Adjustment Act of 1938 recognized the need 
of enforcement provisions if a program of crop reduction was to 
be carried out. In the form of an amendment to the Soil Con- 
servation and Domestic Allotment Act, it provided for marketing 
quotas upon tobacco, corn, wheat, cotton, and rice, with penalties 
in the form of a percentage of the market price or a fixed 
amount per pound or bushel for any of these commodities sold in 
excess of the quota. A marketing quota for any of these com- 
modities was not to go into effect unless approved by a two- 
thirds vote m a referendum among the producers of that com- 
modity. 


Kemaming Features of the A.A.A. 

The Butler decision did not apply to all the activities of the 
Agricultural Adjustment Adimnistration. It still had power to 
assist in agricultural stabilization by encouraging the export or 
other diversion of commodities, and some minor functions. 

The Commodity Credit Corporation 

Another activity, based m part on the Agricultural Adjustment 
Act and in part on other acts, was carried on by the Commodity 
Credit Corporation. This body is a lending agency, but its 
loans are in reality a part of the price-raising program. In years 
of large surpluses it has made loans on the security of certain 
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commodities held m storage, particularly on corn and cotton. 
These loans, however, are made upon a valuation above the cur- 
rent prices of the commodities involved. Their purpose is two- 
fold: first, to remove from sale surplus amounts of any particular 
commodity and thus raise prices upon the remainder, and sec- 
ondly, to guarantee a price to producers who will thus store the 
surplus. If prices rise the followmg year to the level of the 
loans, the federal government is repaid. If prices do not so rise, 
the farmer has received his price and the government may sell 
the commodity for what it can. Thus, a bottom is placed under 
the price structure and farmers have a guaranteed minimum for 
their products. 


Farm lAortgages 

One other form of aid to farmers afforded during this emer- 
gency period should be mentioned here. Farmers m certain 
areas were suffermg particularly from inability to meet mortgage 
payments. The state of Minnesota in April, 1933, declaring 
that the emergency called for the exercise of the police power for 
the general welfare, extended until May i, 1935, the time for re- 
deeming existing mortgaged property from foreclosure, provided 
a state court deemed an extension just and reasonable. The act 
was to terminate on May i, 1935. It was contended in the 
United States Supreme Court in Home Building & Loan Associa- 
tion V. Blaisdell that this impaired the obhgation of contracts. 
The Court, however, held the act vahd, stating that it was not 
enacted in the mterest of mdividuals but of society, that it had in 
view the mterests of mortgagees as well as mortgagors, that the 
conditions laid down were not unreasonable, and that the legisla- 
tion was only temporary. 

Subsequently, m June, 1934, Congress passed the Frazier- 
Lemke Act as an amendment to the bankruptcy act, permittmg 
farmers, upon being adjudged bankrupt, to purchase their prop- 
erty at Its appraised value, paying for it in installments, or if 
this was refused by the mortgagee, gave to the farmer a morato- 
rium of five years during which he should pay a reasonable 
rental, with the right at the close of the period to purchase the 
property at its appraised value. This, the Supreme Court in 
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Louisville Joint Stock Land Bank v. Radford, held to deprive the 
mortgagees of property rights in violation of the Fifth Amend- 
ment. In August, 1935, this act was amended, providing for a 
three-year moratorium and then only if the emergency continued 
for this length of time, safeguarding the mortgagee’s hen until 
the debt should be paid, permitting him to protect the property 
by bidding at a sale, and makmg other changes in the sweeping 
provisions of the former act. The amended act was upheld in 
Wright V. Vinton Branch. Thus, both state laws under the po- 
lice power and federal laws under the bankruptcy power, provid- 
ing for a stay in foreclosures, have been upheld m emergencies if 
accompanied by proper safeguards in the interest of mortgagees. 
However, the amended Frazier-Lemke Act came rather late in 
the depression. Many farm mortgages were foreclosed during 
the depression period. Some relief was afforded by insurance 
companies which granted delays, but too many farms had been 
mortgaged durmg the high expectations of the boom period and 
such measures were not always sufl&cient to afford real relief. 
Violence in communities confronted with wholesale foreclosures 
were reported during the acute stage of the depression. Peace 
in these rural regions came only after the more hopeless cases of 
indebtedness had been cleared off and after an improvement in 
economic conditions had taken place. 

Kelief 

The rural areas have received the benefits of various forms of 
federal relief during the depression period. Farm laborers 
thrown out of employment by the crop reduction program were 
cared for under the relief program. The projects of the Works 
Progress Administration, however, could not be spread sufficiently 
to take care of the cases of need. In some mstances, farm fami- 
lies had been living on submarginal land which was just sufficient 
to provide a living m normal times. When confronted with an 
economic depression they became cases for relief. Such cases 
were better adapted to the rural rehabilitation program of the 
Resettlement Administration (now the Farm Secunty Admmis- 
tration). Under this program the farmer might be moved to a 
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more fertile farm and provided with a small house and with 
farimng equipment. The old farm w'ould be acquired by the 
Admmistration for other uses, such as for grazing land or for a 
bird refuge, and the former owner might be set to work on it as 
a rehef project. By such methods, and by small loans at low 
mterest rates, the new farm was financed. Instruction in im- 
proved agricultural and homemakmg methods were given and 
each family was treated as a special social ser\'ice case. This 
program is not so much an agricultural program as merely the 
rural phase of a broad program of social service work. Its suc- 
cess is yet to be determined, since years of experience will be 
necessary before we can know whether livmg habits have been 
changed permanently. 
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CHAPTER XXXVII 


Education and Highways 

Educatton 

The United States has pioneered m public education. At 
first, education was a matter of private means, but eventually 
taxation took the place of the pooled resources of the parents in 
each community, and while private schools still function in con- 
siderable numbers, most of the children of America attend the 
public schools. 

Taxes for the support of the schools at first were laid in the 
local districts and control also was left to the localities, but as 
the need for equalization of opportunities grew, there was a 
tendency for the central state government to take over a larger 
share of the responsibility. The ultimate authority to lay out 
school districts and determine their powers has always rested, of 
course, in the state legislature, except m so far as the latter has 
not been restrained by constitutional provisions, although its di- 
rect exercise of control over matters of curriculum, teacher selec- 
tion, textbooks, and the like, belongs to the recent period. The 
schools have always been regarded as a distinct type of state ac- 
tivity and have been controlled by agencies independent of the 
ordinary local administration. In fact, while the township in 
New England and the county in some other parts of the country 
are units of school administration as well as of local government, 
in some other states the school districts are laid out m areas not 
corresponding to the governmental units. Even where the geo- 
graphical umts are the same, the schools sometimes operate to a 
large degree independently of the local government. In cities, 
for instance, the schools are not usually included within the ad- 
mimstrative departments of the city but are controlled by a 
board of education elected by the people. 
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School districts are classed as quasi corporations. While not 
enjoying the full status of corporations such as cities, they do en- 
joy much the same status withm the limits of their functions. 
They may make contracts, may sue and be sued, and may levy 
taxes for the support of the schools, subject always to limitations 
laid down by the state constitution or the legislature. 

School districts vary greatly in size, population, and wealth. 
Differences m the wealth of these districts make for great varia- 
tions m the quality of the schools. This in itself violates the 
prmciple of equal opportunity which has been the ideal of the 
American school system, and as a result a number of plans of 
state aid have been devised. Some of these base the amount 
furnished by the state upon the number of pupils and some upon 
the number of teachers. Others meet the issue squarely by 
makmg grants to the districts in proportion to their needs with 
the aim of equalizing the opportunities for education through the 
state. Delaware organizes the state as a single district, while 
North Carolina takes over the whole expense of school mainte- 
nance in all districts for a school year of eight months. 

The chief administrative oflEcer in the state school system is 
the superintendent of public instruction, commissioner of educa- 
tion, or officer of similar title. He belongs to the group of older 
officers of the state rather than to the second class of new offi- 
cials. Usually he is elected by popular vote, in a few states he 
is chosen by the state board of education, and m a few others he 
is appomted by the governor. His functions may be performed 
in conjunction with the state board of education or with other 
special boards. He is the executive officer of the state board of 
education and his duties generally relate to the exammation of 
prospective teachers, the selection of textbooks, the outlming of 
courses of study, the allotment of funds, and the furnishing of 
information and advice. However, since m most states the local- 
ities still exercise a broad control over local education, the pow- 
ers of the state superintendent are limited in their scope. 

The state board of education in some states is composed of 
certain state officers ex officio. In others the members are ap- 
pointed by the governor or are chosen by the legislature. In 
general, it is the policy-fortrung body upon those matters for 
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which the state superintendent is the chief administrative officer. 

The administrative organization of city school systems follows 
a uniform pattern. A school board consisting of laymen who 
have little or no technical knowledge of teaching or school man- 
agement IS the governing body for the school system. The mem- 
bership IS usually less than a dozen. The most common method 
of choice IS election by the people, but appointment by the 
mayor is followed in some places and appointment by the courts 
in others. Usually the members receive no compensation. The 
board controls the appointment of teachers, subject to rules fixed 
by state law governing the qualifications of teachers. From 
among those qualified, the board by its own rules chooses the 
teachers. It also spends the school funds, subject to such limi- 
tations as may be fixed by the city council. In some cases it 
may even levy taxes without need of consulting the council. 
Probably its most important function is the choice of a superin- 
tendent of schools, who becomes the head of the school adminis- 
tration. The board, properly recognizing the fact that its mem- 
bership is not technically trained, normally will accept the ad- 
vice of the superintendent, who, so long as he remains in ofl&ce, 
dominates the administrative system. The schools, therefore, un- 
der this plan of organization, constitute a somewhat independent 
element in the administrative system of the city. They are not 
subordinate to the mayor or other chief administrative officer m 
the same manner as other departments are. 

One of the most serious of our educational problems has been 
the small rural school with a single teacher. In the city schools, 
the teacher has had the advantage of a greater degree of speciali- 
zation and the better physical equipment that can be more econ- 
omically provided where there are greater numbers of pupils. 
To remedy this there has been in recent years a movement to- 
ward the consolidation of these small one-room schools into a 
single school with several teachers and better equipment. The 
children are transported at public expense between home and 
school, so that the rural school bus has become a national insti- 
tution. Greater safety and comfort in this bus service is needed, 
but students of education believe that consolidation is essential 
to improvement in rural education. The “little red schoolhouse” 
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of romantic associations is givmg way to modern efficiency, and 
the one-room school apparently is doomed. 

The federal government plays only a small part in the educa- 
tional activities of the country. In Washington, the Office of 
Education carries on studies of interest to educational adminis- 
trators, furnishes information, and acts as a clearinghouse upon 
educational matters. It has, of course, no general regulatory 
powers over the state systems. 

The federal government has made grants of lands and funds 
for specific educational purposes, and to some extent has exercised 
regulatory powers in connection with these grants. These aids 
have gone to the states for the maintenance of agricultural and 
mechanical colleges, agricultural expenment stations in connec- 
tion with these colleges, agricultural agents and home demonstra- 
tors, and industrial traming. The Office has some functions in 
relation to land-grant colleges, receiving their annual reports 
and seeing that certain formal requirements are met. However, 
Its regulatory powers m respect to the land-grant colleges are 
small. In fact, the Department of Agriculture has much closer 
relations with these colleges.^ In respect to industrial training 
the Office of Education has more extensive regulatory powers. 
It is the administrative agency for funds under the Smith-Hughes 
Act of 1917, making grants in support of mdustrial subjects in 
the state schools and the training of industrial teachers, and under 
subsequent acts dealing with industrial education. Formerly 
these funds were controlled by the Federal Board for Vocational 
Education, but this board has been reduced to the position of an 
advisory body and actual administration placed in the Office of 
Education. 

A number of other federal bureaus have close relations with 
specific types of educational institutions— the Forest Service with 
schools of forestry, the Bureau of Animal Industry with veterin- 
ary schools, and the Bureau of Home Economics with depart- 
ments of home economics in schools and colleges. Others, such 
as the Public Health Service and the Children’s Bureau, carry on 
work that brmgs them into relationship with educational systems. 
The federal government also maintains and administers such edu- 


^See p 71 1 
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cational institutions as Indian schools under the OfiEce of Indian 
Affairs and schools for children at army posts, as well as such 
specialized institutions as those for the training of army officers 
at West Point and naval officers at Annapolis. 

In addition to tliese activities of a permanent nature, consider- 
able emergency federal aid has gone to the states during 
the recent economic depression. The Public Works Administra- 
tion and the Works Progress Administration have erected schools 
and made repairs upon school bmldmgs, and the National Youth 
Administration, and its predecessor organizations that furnished 
the same type of aid, have afforded financial assistance to stud- 
ents Such aid was made available only to those who were 
unable to continue their education without it. It was considered 
desirable not only from the educational but from the economic 
point of view as a means of reducing the number of persons en- 
tering industry at a time when there was already much unem- 
ployment. Probably many students were enabled to remain in 
school with this assistance. However, the plan involves the 
investigation of the financial status of large numbers of students, 
and to do this properly would call for the employment of a 
trained staff of investigators, so that the cost of administration 
would be out of proportion to the assistance given. The determ- 
ination whetlier the financial status of an individual is such as 
to permit attendance at college is more difficult than is the task 
of the social worker in selectmg cases for relief. 

There has been considerable agitation in recent years for a 
general extension of federal aid to state schools. This is sup- 
ported by the same arguments that have been advanced for the 
assumption by the states of responsibility for local school support. 
However, the variations between states are not comparable to 
those between school districts. There is also a strong “states- 
rights” feeling in relation to the schools and a well-grounded fear 
that federal support will be followed by federal control. Prob- 
ably much might be accomplished by a greater uniformity in our 
standards of education. On the other hand, it is felt that since 
education is not so easily standardized as is road building, it is 
best not to risk the imposition of national standards upon states 
that might better be experimenting along different lines. Prob- 
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ably the pressure for federal aid is to a considerable extent a 
simple desire on the part of some states to shift the burden of 
taxation to other shoulders, but the argument for an equalization 
of opportunity for children between poor and wealthy states has 
weight, and as the feelmg of national unity grows, the pressure for 
nauonal support may be expected to increase. 

Highways 

The history of highway construction and maintenance in the 
United States constitutes one of the best illustrations of the ten- 
dency toward the transfer of power to larger governmental units. 
In the Colonial period and the early period under the Constitu- 
tion, highways were almost entirely a matter of local concern. 
Most of the traffic was of local ongin. Travelers from a distance 
were few in number. Interstate transportation was small and 
whenever possible was carried on by water. It was only proper 
that the people of each community should maintain their own 
highways. 

During this period the roads were kept up by the local gov- 
ernmental units — ^townships in New England, counties in the 
South. These m turn set up smaller road districts, and the men 
between certain ages in each district were required to “work the 
road” a certain number of days each year under the direction of 
an overseer for the neighborhood or to pay a certain fixed sum 
for the hire of a substitute. This “militia” system was reason- 
ably satisfactory at the time and was an easier burden than a 
tax upon men who found money scarce but could afford to give 
of their own labor at convenient periods. It did nor produce 
expert road building but such was not needed. 

In the second third of the nineteenth century there was some 
recognition of state interest in highways and a considerable num- 
ber of turnpikes were built by private companies under state 
charters. They reimbursed themselves by charging tolls at 
points along the road. Toll bridges, constructed by private com- 
panies, became a common phenomenon. 

The next step in highway construction appeared in the last 
decade of the nineteenth century in the form of state aid, the 
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state furnishing perhaps half and the localities half of the cost 
of maintaining certam mam roads. It was inevitable that state 
aid should be followed by state control over construction and 
maintenance. At the same time there was a tendency to substi- 
tute taxes for the “militia” system. However, since the railroads 
were supplymg the chief means of transportation over long dis- 
tances, the pressure for better roads was not felt severely. The 
railroads were favorable toward the principle of state aid in road 
building, since highways were not competing with them in trans- 
portation but were looked upon as feeders for the railroads. 

With the coming of the automobile the country’s road system 
has been revolutionized bodi in its planning and m its construc- 
tion. A much larger part of the trafl&c upon the mam roads is 
interstate. Neighborhood travel no longer is the dominating 
feature. In view of this fact, the road system has come to be 
regarded as a matter of state rather than of purely local concern, 
and the federal government has recognized a national mterest 
by assummg a large part of the burden of construction and main- 
tenance. 

In most states there is a highway commission which chooses 
an ofl&cial who acts as executive for the commission. The mem- 
bers sometimes are elected and sometimes are appomted by the 
governor. In other states there is a single elected or appointed 
highway commissioner. Since certain grants of federal funds 
have been made dependent upon the establishment of a state 
road authority, it has been almost a necessity that such authori- 
ties be provided. However, even without this federal stimulus 
it was inevitable under modern conditions that the states would 
centralize control over the more important roads. 

A change m the highway system of such magnitude and taking 
place with such rapidity could not well have been financed on a 
pay-as-you-go basis. Large bond issues were necessary to spread 
the cost over a period of years. While this method of financing 
was sound under the circumstances, it too often happened that 
the roads for which bonds had been issued were worn out before 
the bonds were paid. At present there is a tendency to pay for 
highways out of current income. Moreover, highways are being 
constructed and maintained, not so much from general taxes, as 
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from specific taxes upon those who use the roads, and these are 
being proportioned as nearly as possible accordmg to the amount 
of use that is made of the roads. Thus, the tax loses some of 
the characteristics of a tax and more nearly approaches a mere 
charge for the use of the roads. The gasoline tax, for instance, 
fairly accurately represents a charge proportioned^ to the amount 
of use that is made of the roads. Another instance of this type 
of financing is evident in the growmg number of toll bridges, 
remmiscent of the middle period of our history. These toll 
bridges, however, have not all been constructed by private com- 
panies. Often they are publicly built and maintained, and the 
tolls are a charge that is made upon the users to pay off the costs 
of construction and maintenance. 

The same forces that have compelled the states to use larger 
areas such as the county in place of small road districts, to in- 
stitute state aid and state control over the mam highways, and 
even in a few states to provide state control over all highways, 
have impelled the federal government to grant assistance in high- 
way construction to the states. Originally given a somewhat 
flims y claim to Constitutional sanction by appeal to the Congres- 
sional power to establish post roads, it is m reality a recognition 
of the fact that highways have taken on a national character. 
Automobile travel between the states has acquired such magni- 
tude that the great highways connecting one section of the coun- 
try with another carry a heavy proportion of interstate traffic. 
Recognition of this federal interest in national highways until 
recently has taken the form of a grant-in-aid on a “matching the 
federal dollar” basis, that is, the state paying half and the federal 
government half of the cost of construction, except in certain 
states contammg large areas of federal public lands, where the 
federal government made an additional contribution. The state 
must make provision to maintain these highways and in the con- 
struction must meet certain standards set up by the federal 
administration. These federal powers are administered in the 
Bureau of Public Roads of the Department of Agriculture. The 
effect of the federal grants has been gready to stimulate road 
construction, for each state desires to secure its share of the fed- 
eral funds. An indirect result has been the establishment or 
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State highway departments, for a provision of the federal law re- 
quires as a condition upon a grant that the state must have such 
a department. This not only provides a responsible authority 
with which federal officials can deal but insures the existence of 
a central state body for the better use of state road funds. 

Beginning m 1933, as a relief to unemployment, the federal 
government abandoned the plan of matching the federal dollar. 
The Works Progress Administration (succeeding the Federal 
Emergency Relief Administration and the Civil Works Adminis- 
tration) could require a local contribution as a condition to a 
grant but was given authority to determine the proportion in 
each case, dependmg upon the ability of the community to pay. 
On the other hand, the full amount might be borne by the federal 
agency. The primary purpose m creating the Works Progress 
Administration was to provide employment, its highway work 
being limited largely to the smaller road projects, grade-crossing 
construction, and the like. This agency has dealt with local 
bodies directly without going through the central state authori- 
ties. The same plan has been followed by its companion 
agency, the Public Works Administration, which has made loans 
and grants to the localities Presumably the policy of federal 
grants without a fixed proportionate state contribution is tem- 
porary and will be abandoned in respect to federal aid that is 
not directed primarily toward unemployment relief. 

Little objection has been raised in the past to federal grants 
in aid of state highways, for the amount of federal supervision 
accompanymg the grants was largely limited to engineering prob- 
lems reducible to a scientific basis. Standards of construction 
were set up, the choice of localities was subjected to control, and 
a state agency was required, but these limitations did not involve 
interference in broad controversial matters. 

However, the way in which federal aid may develop into forms 
of control appears even m relation to highways. In the emer- 
gency act of 1933, the grants are made dependent upon meeting 
certain labor provisions, including a maximum thirty hour week 
and reasonable wages, while the emergency appropriation of 1934 
contains the curious limitation that since “it is unfair and unjust 
to tax motor-vehicle transportation unless the proceeds of such 
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taxation are applied to the construction, improvement, or main- 
tenance of highways,” grants from it may not (with certain 
limitations) be made to states which do not spend upon roads 
an amount equal to their income from automobile registration 
fees, licenses, gasoline taxes and other special taxes on motor ve- 
hicles, owners, and operators. 

At the present time the local unit of road contfol is the town- 
ship in New England, the county m the South and West, and a 
combination of the two in parts of the Middle West, but the 
state has so encroached upon the IcKalities by grant-in-aid and 
direct regulation as to leave them in a position of minor impor- 
tance, with real control over only minor roads. Two states. 
North Carolina and Virgima, have eliminated the localities en- 
tirely from road admmistration. Beyond this, die prcxess 
of integration has been carried a step farther, and the states ap- 
pear to be fadmg from the picture much as the locahties had 
before, and the federal government is becoining the major factor 
in an integrated system of national highways. 

In one generation our highways have gone through a remark- 
able transformation. The crooked dirt road, cut up with ruts 
and dotted with mud puddles, has been replaced by long ribbons 
of asphalt or concrete which connect mto a single national sys- 
tem every town of over a few thousand inhabitants. Even the 
federal funds have not been limited to interstate highways, but 
are used in part in the construction of local roads. The railroad 
did much to bind the sections of the country together, but the 
automobile and the national highway have all but obliterated 
state lines for the traveling public. 
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CHAPTER XXXVIII 


Health 

A Recent Function of the State 

Up to the time of the Cml War the control of disease was 
treated as a local problem. In fact, public health activities were 
negligible, for not until it was discovered that many diseases are 
carried by germs was any scientific method of eradication or 
prevention possible. The first boards of health seem to have 
been set up in seacoast cities for the purpose of establishing 
quarantine measures against the mtroduction from abroad of 
such diseases as cholera and small pox, scourges which periodi- 
cally broke out at the ports. 

It was not unul after the Civil War that public health came 
to be recognized as a subject of concern to authorities of the state 
as a whole, while even more recently, with the growth of popu- 
lation, the increase of travel, and recognition of the means by 
which diseases are communicated, it has taken on some national 
aspects. 

Local Authorities 

Even yet, the primary activity m matters of health is left to 
local authorities. Cities and counties or townships maintain 
boards or departments, variously constituted, which exercise au- 
thority in problems affecting the health of their communities. 

Rural areas usually rely upon a local physician who gives part 
of his time to his duties as health ofiEcer, or upon a board which 
normally contains some laymen and at least one physician, thus 
gjj^bodying both the lay and expert elements. Frequently the 
lay members are local oflEcers who become cx-offiew members of 
the board. The care of public health is the one governmental 
function recognized by even the pohticians as not a fit field for 
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rewards to henchmen whose only qualification is political activity. 
The dire results of inexpert guidance m health control are too 
obvious. 

It is true, however, that even the requirement that there be a 
physician on the board may not be sufficient to provide the best 
admmistration, for somediing more of expert knowledge is needed 
than that of the physician who is trained in the cure rather than 
in the prevention of disease. Moreover, even the members of 
the boards who are physicians do not give their full time to the 
work, but carry it on along with their private practice. No 
doubt much better results would be obtained if the boards em- 
ployed a full-time public health expert, leaving all technical mat- 
ters to him, or even if the boards were abolished altogether 
and supplanted by a single full-time health officer. Cities have 
such full-time officers heading a department of public health, and 
a few counties have followed their example. Some states have 
authorized counties to employ nurses, and where counties take 
advantage of this opportunity, the nurse may be a useful assist- 
ant to the county health officer or board. 

The work of a county board may cover such matters as quar- 
antine, sanitary regulations, investigation of water supplies, and 
mstruction m matters of health. The high death rate in child- 
birth m the United States might be reduced more nearly to the 
proportions obtaining in other civilized countries through instruc- 
tion to expectant mothers and assistance to the needy. Instruc- 
tion in the proper treatment of tuberculosis, particularly in its 
early stages, should reduce the death rate from that disease. 
Dunng epidemics mstruction can be given in the proper methods 
of safeguardmg against infection. Particularly in the schools, 
work can be done in personal hygiene and in the prevention of 
disease. The practicmg physician is concerned with the cure of 
disease, but the public health officer is pnmarily interested in its 
prevention. 

Some counties maintain hospitals. These are primarily for the 
care of persons who cannot pay for hospital treatment. County 
hospitals have not become general, however. This probably is 
due in large part to the fact that the poor receive consideration 
at large numbers of private hospitals maintained by churches, by 
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private subscription, and other means. In addition, the cities 
support many municipal hospitals and the states maintain hos- 
pitals for special purposes, such as the care of the insane. 

City health organizauons are better planned and maintained 
than those of rural areas. A large city usually provides for a 
health department with a staff under the direction of an officer 
trained in public health matters. 

The prevention or control of epidemics by vaccination, innocu- 
lation, and quarantine and by the eradication of the disease-car- 
rying animals, are among the more spectacular activities of local 
departments of public health. A close cooperation exists between 
the local health bodies and those of the states and the federal 
government. Bubonic plague, the “black death” of the Middle 
Ages, has been brought under control by the foreign quarantmes 
of the federal government, together with state and local activity 
m such matters as the destruction of the rats that act as carriers 
of the disease. Smallpox and typhoid fever are being brought 
under control in large part through vaccination and mnoculation 
campaigns of local bodies. Compulsory vaccination of school 
children in the presence of an epidemic has been upheld in the 
courts (Jacobson v. Massachusetts). Public health authorities 
secure much of their support from the members of the medical 
profession who report cases of contagious diseases and assist m 
health campaigns. 

One of the important functions of health authorities is their 
educational work. Instruction in methods of preventmg the con- 
traction and spread of disease, as well as in general matters of 
health, is earned on in the schools and through the press. In 
case of an epidemic, information is given out as to the 
best method of preventing contraction of the disease. 

Much of the activity of the health department is carried on 
in cooperation with other departments. In many ciues the 
health department sends to the schools visiting nurses and dent- 
ists who examine the children and recommend treatment in in- 
dividual cases. InstrucUon in hygiene in the schools may also 
be carried on by the health department. It may cooperate with 
the engineering department in conducting tests and investigations 
m connection with the water supply and with sewage disposal. 
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State Authorities 

Nearly every state has a board of health. Usually the mem- 
bers, or some of the members, must be physicians. In some 
states the medical association chooses the members or proposes 
a list from which the members are chosen, but most boards 
are appointed by the governor. 

In every instance there is a state health officer. He may be 
chosen by the board or by the governor. He is a full-time offi- 
cial and heads the state department of health. The office enjoys 
the almost unique distinction of having everywhere nearly com- 
plete freedom from politics. Health officers, through a public 
comprehension of the need for professional competence in this 
field, are chosen on the basis of ability. Always they are phy- 
sicians, and there is a growing recognition of the need for men 
who m addition are tramed specifically in public health problems. 

The health officer gives technical advice to the board and is 
its executive officer. While the authority of the boards varies 
in different states, it usually includes the power to make regula- 
tions affecting quarantines, sewage disposal, and water supplies. 

The central authorities are coordinating agencies for the local 
boards and officers. They may be empowered to issue regula- 
tions bindmg upon state and local officials, as for instance requir- 
ing that sewage disposal plants meet certain specifications. In 
some instances they have even the power to appoint or remove 
the local bodies. There is a tendency to secure a larger degree 
of control over local authorities through grants of funds which 
carry restrictions upon their use. In any case, the state authori- 
ties furnish information and provide facilities for united action 
in emergencies. Their activities relate to the control of communi- 
cable diseases through such measures as vaccination requirements 
and quarantines, the approval of water supplies and sewage dis- 
posal systems, instruction in health matters, and the compilation 
of statistics upon births, deaths, and communicable diseases as 
reported by physicians. Laboratories are maintained by them 
for the investigation of diseases and their cure, and frequently 
they furnish serums and vaccines to the local health bodies'during 
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epidemics. The licensing of physicians usually is in the hands 
of an independent examining board. 

The effectiveness of die state health department is not 
so much dependent upon the law as upon the activity and initia- 
tive of the department itself. Its effective staff really includes 
the vast army of private physicians who voluntarily cooperate 
in measures for the eradication of disease. Perhaps no other 
field of governmental activity is so thoroughly permeated with a 
spirit of professional cooperation which goes beyond the need 
for statutory requirements. No other activity of the state in- 
volves so high a percentage of active workers who are governed 
by high professional standards. 

The Federal Interest 

Responsibility for the protection of the public health is prim- 
arily a function of the states rather than of the federal govern- 
ment. However, epidemics and disease are not respecters of 
political boundaries. Communication between the states has be- 
come so extensive that the central government has been compelled 
to assume a very considerable burden of duties in relation to 
health. 

The Cotnmerce Clause 

The increasing density of population and the expanding inter- 
change of commodities are related closely to the problem of pub- 
lic health, and it is not at all surprising that the commerce power 
of Congress has often been exercised with the national health in 
view. Laws passed m the exercise of this power may also aim 
at the furtherance of public morals or the prevention of fraud. 
A pure food law, for instance, may be intended to prevent fraud 
as well as to protect the public health; a white slave law may be 
designed to protect morals as well as suppress disease. Nothmg 
illustrates better than this body of legislation the extent and va- 
riety of the ramifications of the commerce clause. 

Sometimes it is suggested that the powers thus exercised by 
the federal government, along with some activities derived from 
other clauses of the Constitution, constitute a federal “police 
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power.” This is not strictly accurate. The “police power” is 
an inherent power exercised, according to the classic definition, 
for the protection of the “public health, safety and morals,” to 
which perhaps should now be added the “public convenience,” 
for the police power is now treated as practically the equivalent 
of the power to protect the public welfare. The federal govern- 
ment possesses no inherent powers, for its powers are all derived 
from specific grants. However, it does exercise, especially under 
the commerce clause, powers that have the same purpose as the 
police powers of the states and are analogous to them. 

Where federal health regulations are applied to foreign com- 
merce, they may be justified under the power to control foreign 
relations as well as under the commerce clause, and it is prob- 
ably because of this fact that the federal government may go 
much farther m regulating this branch of commerce than it can 
in the case of merely interstate commerce. In regard to the con- 
trol of foreign commerce, the Supreme Court, in the case of the 
Abby Dodge, referring to an act restricting the importation 
of sponges into the Umted States, has said that “so complete is 
the authority of Congress over the subject that no one can be 
said to have a vested right to carry on foreign commerce with 
the United States.” Similarly, the power to exclude aUens is 
complete. 

The Power to Exclude 

In purely domestic commerce the power of Congress is based 
upon the commerce clause alone. Congress, however, certainly 
has power even in domestic commerce to exclude articles which 
are harmful or inherently bad, or which are designed to be used 
for a purpose regarded as harmful or immoral. An example of 
the first would be diseased cattle, and of the second, lottery 
tickets. To this extent, the power of Congress to regulate car- 
ries with it the power to exclude. 

Federal Acts 

In a series of federal acts. Congressional control has been ex- 
tended to a great variety of subjects touching directly or indi- 
rectly upon the public health. In 1884, diseased livestock was 
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excluded from interstate commerce, and this prohibition was 
later extended to foreign commerce. Even more drastic meas- 
ures were provided for when the Secretary of Agriculture was 
authorized to prohibit the interstate shipment of any cattle from 
areas mfested with disease. An order under this act applies to 
healthy as well as to diseased catde. Meat is now mspected at 
the slaughterhouses and if found unfit, is destroyed. Impure food 
and drugs have been excluded from interstate commerce in an 
important series of acts. Viruses and serums must meet stand- 
ards set by federal authorities before being transported across 
state lines. Federal authorities administer the interstate quar- 
antine of human bemgs as well as regulations in regard to the 
transportation of persons afflicted with disease. Even plant life 
IS protected by quarantine regulations to prevent the transporta- 
tion of insect pests and plant diseases. 

The Pure Food and Drugs Act 

The best known of all these acts is the Pure Food and Drugs 
Act. For fifteen years before the passage of the Pure Food 
and Drugs Act of 1906, there had been agitation for Congres- 
sional legislation. Dr. Harvey Wdey of the Bureau of Chemis- 
try was a leader m behalf of such legislation. The Association 
of State Food Control Officials, the American Medical Associa- 
tion, the National Wholesale Grocers’ Association, the National 
Canners’ Association, and some of the whisky manufacturers 
supported it. Much of the support came from those who wanted 
to remove dishonest competition from their own high-grade prod- 
ucts. President Theodore Roosevelt came out in support of the 
movement. Among the opposing interests were whisky blenders, 
patent medicine companies, and manufacmrers of cottonseed 
oil who were selling ffleir goods as “olive oil,” as well as some 
of the food manufacturers. Finally, in 1906, the measure was 
adopted. The act forbade the use in foods of poisonous or in- 
jurious substances, and this has been interpreted so as to forbid 
methods of canning that lead to the development of poisons. 
Medicines containing certam habit-formmg drugs must carry the 
name of the drug, and food or medicines must have no 
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false statements as to tlie contents on the labels. The Food and 
Drug Administration (formerly the Bureau of Chemistry) in 
the Department of Agriculture enforces the act. 

An adverse decision in the case of the United States v. John- 
son held that the act did not cover a false or misleading state- 
ment as to the curative qualities of a medicine, and to correct 
this defect the Sherley Amendment of 1912, forbidding false 
statements as to the curative effect of medicmes, was passed. 
The Net Weight Act of 1913, requirmg a statement of the 
weight of the contents, is an amendment to the law designed to 
prevent a common variety of fraud. 

Proposals to strengthen the Pure Food and Drugs Act have 
been under consideration. One of these is that the federal gov- 
ernment be given authority to fix certain standards for different 
grades of articles, such as canned goods, and require a statement 
on the label of the grade into which the article falls. Thus, peas 
of a certain grade would need to meet certain standards as to 
size and quality Such a law has even been suggested for such 
products as clothmg, so that the label would show the percentage 
of wool, wearing qualities, insulating ability, and the like, 
as shown by scientific tests. However, the difficulties in the way 
of administering such requirements would be great. Manufac- 
turers fear the effects of mmute regulation and consider the plan 
impractical. 


Advertising 

It should be noted that the Pure Food and Drugs Act in its 
relation to false statements applies only to the package or label. 
It does not cover newspaper or magazine advertising, which 
sometimes have made claims for an article that could not be 
carried on the label. False claims m advertisements, however, 
may be reached to some extent through fraud orders of the Post- 
master General,^ or more particularly through the activities of 
the Federal Trade Commission.^ 


^Sce pp. 171, 619. 
®Sec p, 617, 
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Enforcement 

The Pure Food and Drugs Act is enforced by the examination 
and analysis of samples taken after they have entered interstate 
commerce and if found in violation of law, the goods are con- 
fiscated or the dealers or manufacturers who shipped them are 
prosecuted through the Department of Justice Often the heavi- 
est punishment comes mdirectly through reduced sales. 

Phosphorous Matches 

A serious ailment was often contracted by workers in the man- 
ufacture of matches from certain forms of white or yellow phos- 
phorus. The federal government has levied a tax of two cents 
upon each hundred of these matches with the purpose, not of 
gainmg revenue, but of prohibiting the manufacture of matches 
from these forms of phosphorus. This is an excellent example 
of a tax for a regulatory purpose.® 

Narcotics 

The importation of all narcotic drugs except crude opium and 
coca leaves is prohibited. The Bureau of Narcotics in the 
Treasury Department determines the amounts of crude opium 
and coca leaves that are necessary for legitimate purposes, and 
importation is limited to these amounts. In addition, there is a 
federal tax on the sale of narcotics and a requirement of elaborate 
reports on each transaction so that illegal sales may be checked. 
This is another tax for a regulatory purpose.^ 

Meat Inspection 

The Meat Inspection Act, a compamon to the Pure Food and 
Drugs Act, IS enforced in a different and more thorough way from 
the latter act, for it permits inspection and licensing of packing 
houses, and packers not so licensed may not ship in interstate 
commerce. Inspection at the source provides, of course, a more 


® See p 229 
^See p 229. 
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thorough method of control than the inspection of samples after 
they have been shipped. Inspection at the source is not per- 
missible under the Pure Food and Drugs Act. 

Chid Labor 

A notable attempt to regulate health and morals through the 
commerce power was declared invalid in the first child labor case 
(Hammer v. Dagenhart).® In a five-to-four decision, the Su- 
preme Court held that the act, prohibiting the interstate shipment 
of the products of factories that employed children below certain 
ages, was really a police regulation and a regulation of local 
manufacture and hence was not within the jurisdiction of the fed- 
eral government. The court distinguished this from other cases 
upholding a federal power of prohibition, pointing out that 
the present act dealt with commodities not harmful in them- 
selves. An article made by a child at a machine is not different 
from one made by a machme controlled by an adult and is not 
in Itself harmful. 

Subsequently Congress attempted to regulate the same subject 
by levymg a ten per cent tax on the net profits of min es and 
factories employing children below certain ages. This was held 
to be not a tax but a penalty for failure to observe a regulation 
upon a matter over which Congress had no jurisdiction. Smce 
Congress had no junsdiction over manufacturing in the states, 
the act was, of course, unconstitutional (Bailey v. Drexel Furni- 
ture Co.).® 

An attempt to regulate child labor under the codes of fair com- 
petition of the National Recovery Administration fell along with 
the collapse of the whole code structure.’^ 

Subsequent attempts to secure the adoption of a Constitutional 
amendment prohibitmg child labor have not been successful, 
However, the Fair Labor Standards Act of 1938 prohibits th( 
interstate shipment of goods from establishments employing 
“oppressive child labor.” 

® See p 564. 

*See p 230. 

’^See pp 623, 624. 
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It is interesting to note that lottery tickets, as things capable 
of being used for a purpose injurious to morals, and advertise- 
ments for lotteries have been excluded from interstate commerce. 
Congress first prohibited the use of the mails for the transmission 
of lottery advertisements and was upheld by the courts on the 
ground that the federal government need not lepd its facilities 
for an immoral purpose (In re Rapier; Ex parte Jackson). Then 
the lotteries began to ship their tickets by express. Congress 
prohibited this and the act was upheld in Champion v. Ames as 
incident to the commerce power. Presumably, lottery tickets 
are inherently bad, but the products of child labor are not. A 
lottery ticket is useful only in accomplishing the end of the lot- 
tery, but the products of child labor have uses entirely mdepend- 
ent of the forces that brought them into being. 

White Slave Act 

The White Slave Act, prohibitmg the transportation in in- 
terstate and foreign commerce of women for immoral purposes, 
has been upheld (Hoke v. United States) and falls in the same 
class of cases as Champion v. Ames. Another act, providing 
penalties for engaging in this traffic m connection with immi- 
grant women, and applying for a period of three years after such 
women had entered the country, was held mvalid on the ground 
that It was an attempt to extend the jurisdiction of the federal 
government beyond the limits of its powers over immigration 
(Keller v. United States). 

Other Examples of Excluszon Erom Interstate Commerce 

In 1912, prize-fight films were barred from interstate and for- 
eign commerce, and in so far at least as it affects foreign com- 
merce, the act has been upheld (Weber v. Freed). Apparently 
prize-fight films also are inherently bad. 

The interstate transportation of indecent literature or pictures 
is forbidden, as is the ffissemination of articles in connection with 
the prevention of c hildbirth or information concerning the obtain- 
ing of such articles. 
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Liquor legislation 

The history of federal liquor legislation prior to the Eight- 
eenth Amendment reveals “dry” states in a difficult situation. 
While liquor could not be manufactured in a “dry” state, the 
distillers in “vyet” states shipped their products to dealers in the 
“dry” states, who were immune from the state law until the goods 
were resold or the original package was broken (Leisy v. Hardm). 
Congress intervened with the Wilson Act of 1890, permitting 
the application of the state law to liquor “upon arrival in such 
State or Territory,” but this was interpreted to mean, not that 
the state law applied when the goods arrived across the state line, 
but only after the goods had reached the consignee, who thus 
could use, although he could not sell, the goods (Rhodes v. Iowa). 
The Webb-Kenyon Act of 1913 prohibited such direct shipments 
into “dry” states for personal or other use in violation of state 
law and was upheld in the Supreme Court (Clark Distilling Co. 
V. Western Maryland Railway Co.). 

Subsequently, the Eighteenth Amendment prohibited the 
manufacture, sale, or transportation of mtoxicating hquors for 
beverage purposes. Congress and the states were given concur- 
rent jurisdiction to enforce the amendment. Under this authori- 
zation Congress passed the Volstead Act as the federal enforce- 
ment measure. In many locahties, however, state enforcement 
broke down, and difficulties in carrying out the law were experi- 
enced even where honest efforts at enforcement were made. A 
persistent lobby fought for repeal, and eventually the Twenty-First 
Amendment, repealmg the Eighteenth Amendment, was adopted. 
This amendment, however, prohibits the transportation or im- 
portation into a state of intoxicating liquors in violation of the 
laws thereof. This latter provision seems hardly to have been 
necessary in view of the decision upon the Webb-Kenyon Act, 
but probably was added as an innocuous sop to “dry” sentiment. 


One important power possessed by the federal government in 
the protection of health is in relation to quarantine. Federal 
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quarantine powers in general find a legal basis in the commerce 
clause. However, national quarantme regulations at the seaports 
affectmg ships and their passengers and cargoes may be justified 
under the power to control foreign relations. As a matter of 
fact, the federal government now has absorbed the whole field of 
maritime quarantme. This has been done with the assent of the 
states, which were glad to have their maritime quarantine sta- 
tions taken over. Local quarantine is, of course, primarily a 
matter of state concern. However, federal powers in relation to 
mterstate commerce may be used in cooperation with state quar- 
antmes. 

Another phase of the health activities of the United States is 
in relation to animal quarantmes, admmistered by the Bureau of 
Animal Industry in the Department of Agriculture. This bureau 
has charge of the administration of the laws prohibiting the im- 
portation of diseased livestock into the United States or mto one 
state from another. It also controls the interstate shipment of 
meats unfit for consumption. The Bureau of Animal Industry, 
the Bureau of Dairy Industry, also m the Department of Agri- 
culture, and the Public Health Service cooperate with the states 
in measures designed to mamtain the health of dairy cattle and 
to prohibit the interstate shipment of milk unfit for consumption. 

The quarantine powers of the United States are not limited to 
human and animal quarantmes. The third important phase of 
federal quarantme, administered by the Bureau of Entomology 
and Plant Quarantine, relates to plants. This type of quaran- 
tme, however, is not concerned with health, but is economic in 
nature, since it is designed to protect plant life from destruction 
by diseases and insect pests. 

Research 

The Public Health Service, in the Treasury Department, which 
a dmin isters the human quarantine laws of the United States, also 
carries on investigations into the causes of diseases and coop- 
erates with the states in matters of health. This research work 
can be upheld under the general powers of the federal govern- 
ment to appropriate money, and possibly as mcidental to its 
quarantine powers. 
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Grants to the States 

The Social Security Act ® makes grants to the states in aid of 
public health work, and the funds for this purpose are controlled 
by the Public Health Service. This same act makes grants for 
the care of crippled children and for maternity and infancy ser- 
vice. These grants are controlled by the Children’s Bureau. 
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CHAPTER XXXIX 


Crime 

The Increase in Crime 

The increase in crime since the World War has created a seri- 
ous national problem. Murders are being committed at an 
estimated rate of between eight and ten thousand a year. This 
means about one murder for each hour of the day. The per- 
centage of murders to population is around nine times as great 
in this coimtry as in England. Robberies and various other 
forms of crime likewise have increased in alarmmg numbers. 
The annual cost of crime in the United States is variously es- 
timated at from eleven to eighteen billion dollars a year. 

ITew Forms of Crime 

Not only has there been an increase in the number of crimes 
but new aspects have developed. Crime, like business, has 
turned to combmations and large-scale operations. Criminals 
are organized into gangs. They have plentiful capital, use ex- 
pensive, high-powered cars, and are supplied ivith the best of 
weapons. Their plans are carefully laid and are carried out by 
men to whom crime is a profession. New forms of crime have 
been discovered, or rather, old forms have been developed 
to larger proportions. The “racket” or levy of tribute upon le- 
gitimate business, usually under the guise of a charge for protec- 
tion,” has reached the proportions of a major industry. Such 
“rackets” often are operated under the outward forms of legiti- 
mate business. An association may be mcorporated under state 
law with a president and other officers. These officers will ap- 
proach establishments in a certain industry with a proposal that 
they enter into the association, which offers to protect them from 
labor troubles. A fee is to be charged for this service. Owners 
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who do not care to become members of the association find their 
stocks destroyed by acids, their buildings bombed, and their de- 
livery wagons interfered with. It appears to be cheaper to pay 
tribute to the racketeers than to suffer these losses. 

Organized crime received a great impetus under the Eighteenth 
Amendment when large numbers of people were purchasmg liq- 
uor produced and distributed by the criminal element. In effect 
there was an alliance between crime and society or a part of it, 
in defiance of political authority. The large profits to be derived 
from illegal traffic in liquor led to strife between rival gangs and 
provided them with the sinews of war. Racketeering is similar 
to the traffic in illegal hquor in that it requires gang organization 
to be carried out successfully. A considerable degree of speciali- 
zation appears in the execution of crimes. The men who lay the 
plans perhaps have nothing to do with their execution; the gun- 
men who murder a gangster may be only hired assassins of 
a rival; the men who perform a kidnaping may leave to others 
the passing of the bills secured from the relatives of the victims. 
The various persons engaged in carrying out a single crime some- 
times are scattered over several states. The Urschel kidnaping 
took place in Oklahoma, the demand for ransom was made from 
Joplm, Missouri, the money was paid in Kansas City, and some 
of it was passed m Minnesota. Urschel himself had been car- 
ried by the kidnapers to Texas. 

Obviously, organized crime constitutes only a part of the total 
crime of the country. However, in proportion to the number of 
persons involved, its depredations on society are the greatest. 
Smce it is organized crime that is most likely to form alliances 
with politicians, it presents a governmental problem beyond the 
ordinary difficulties involved in apprehending and convicting 
cri min als. 


The Causes of Crime 

Many theories have been put forward as to the causes of crime. 
Attempt has been made to show that there are distinct criminal 
types. The shape of the head or the structure of the body have 
been said to determine whether the individual is destined to be 
a criminal or a law-abidmg member of society. Modern students 
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reject the idea that there are criminal “types.” They stress in- 
stead the idea that anyone, under the wrong kind of environment 
in childhood, might develop mto a criminal. It is recognized, 
however, that one may inherit a deficiency in mental equipment 
that bespeaks a lack of moral responsibility and that diseased 
and disordered minds may be conducive to criminal acts. The 
study of crime now is carried on primarily from the social point 
of view. 

It IS generally conceded that criminals are made in their youth. 
Probably three fifths of the inmates of prisons are under thirty. 
The largest group probably are around the age of nineteen or 
twenty, and a considerable proportion are even younger. The 
average age of criminals is believed to be somewhere between 
twenty and twenty-five. These young men are the “hardened” 
criminals of today. 

Some of the forces that produce criminals are believed to be 
subject to control. The spirit of adventure that leads one boy 
into an ambitious career as an honorable member of society may, 
when misdirected, lead another into criminal activity. If his 
natural instmct for action does not find an outlet in lawful ways, 
vicious habits may develop. Mmor violations of law often are 
treated by society in such a way as to establish in the plastic 
mmd of a child offender the belief that he is an enemy of the so- 
cial order. He shapes his actions accordmgly. 

Students of crime are agreed upon the influence of poor home 
conditions. A very high percentage of delmquent children are 
from broken homes. Such children have been denied the advan- 
tages of a normal family life. They have not developed orderly 
home habits and have not been subject to the balancing influences 
of both parents. Then, too, parents who are not able to live to- 
gether may frequently be temperamentally unfitted to bring up 
children. Whatever the exact causes may be, we know that 
broken homes are productive of delinquent children. 

Homes in which there is emotional conflict between the parents 
or between parents and children may be equally productive of 
delmquency. Children who are subjected to real or fancied 
parental injustice may come to regard all authority as oppressive. 

Extreme poverty is not conducive to a peaceful home life and 
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may lead to delinquency. Parents are often so occupied with 
securing the essentials of existence that they do not have ade- 
quate time to devote to the development of the characters of their 
children. 

While the perils of the crossroads may not have received all 
the publicity they deserve, we do know that in the cities, 
in those congested, poverty-stncken areas known as slums, there 
is produced a high percentage of the criminal population. The 
children are undernourished, and their surroundings are ugly 
and dirty. Their playmates are the promiscuous and haphazard 
contacts of the streets. 

Criminal tendencies develop especially among men who have 
no fixed vocational anchorage. The man with a trade is not 
likely to become a criminal. In fact, only a very small percent- 
age of our prison population is made up of members of skilled 
trades. A high percentage consists of persons who were out of 
work at the time they committed the crimes leadmg to their ar- 
rest. Allied to vocational unfitness is poor education. Only a 
small proportion of the mmates of prisons (m New York around 
twelve per cent) are grammar school graduates. For the most 
part, criminals come from the lowest economic stratum in society, 
the unskilled, poorly educated young men and women who have 
not found a vocation that assures them a living and a place in 
the community in which they can take a degree of pride. 

Crime may also be fostered by the belief that criminal acts 
are not inherently different from other acts tolerated by society. 
Our mdividualistic economic system has produced fierce compe- 
tition, and corporations and individuals sometimes have been 
ruthless in the use of competitive practices. 

The racketeer who extracts “protection” money from the milk- 
man may regard this as a busmess practice differing from the 
methods of legitimate business in only one respect — that it is not 
sanctioned and protected by law. He does not see in the prac- 
tice Itself a basic moral difference. 

Probably, forms of crime other than organized racketeering 
grow out of a similar philosophy. Our economic system does 
not serve equally well for all A man may believe that outside 
that system his opportunities are more nearly equalized. He 
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may not do this from a conscious philosophy, but he is not held 
up by the buoyant hope of the man who sees a future ahead of 
him in the existmg society. Ill equipped for the competitive 
struggle under the order recognized by law, he turns to a career 
of crime. 

A belief that our judicial system does not provide equal justice 
for all also has tended to break down respect for law. There is 
a prevalent opinion that wealthy men escape the penalty of their 
crimes through weaknesses in our system of trial. This encour- 
ages the belief that crimes may be committed with impunity pro- 
vided there are sufhcient funds available for legal defense. 

It is an interesting fact that among the causes of crime our 
system of punishment is frequently cited as a potent influence. 
In our prisons, first offenders are often herded with hardened 
criminals. Even the most stable characters would not profit 
from such associations, and yet young men in the early stages of 
criminal life are sent to these postgraduate mstitutions of crim- 
inal instruction m the hope that they will come out better citi- 
zens. Much has been done to improve this situation by means 
of probation, parole, the reform of prison administration, and 
improvement of the physical arrangements within prisons, but 
much yet remains to be done. So far as possible, punishment 
should aim at reform. Certainly it should not be permitted to 
develop into a system for the incubation of criminal tendencies 
and the development of criminal techniques. 

The Jury 

One of the weakest links in our system of justice is the jury. 
There are few students of our courts who would abolish the jury 
entirely, but there are many who believe that in its present form 
it is not adapted to meet the problems of today. The grand jury 
is bemg supplanted in some states by the district attorney as the 
accusing organ. In such states “informations” of the district 
attorney may be substituted for the indictment of the grand jury. 
It is upon the trial jury, however, that most of the criticism falls. 
The method of selecting the members, the number required for 
a verdict, and the relation of the jury to the judge have been 
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focal points for this criticism. The chance method of drawing 
names of jurors from a list of taxpayers may bring the most un- 
suitable persons into the jury box. While taxpayers may as a 
whole constitute the more substantial element in the community, 
the mere inclusion of a man’s name in the list of taxpayers is by 
no means a guarantee either of his intelligence or his honesty. 
Where it is possible for men to loiter around courtrooms and 
merely by coming within range of the official eye secure inclu- 
sion in the list of jurors, an even more questionable type of citi- 
zenry may be brought in. The peremptory challenges and chal- 
lenges for cause by counsel should be a method of partially 
weeding out undesirable material, but since both stupidity and 
dishonesty may be desirable attributes from the point of view of 
the counsel for a guilty crook, these challenges may merely con- 
stitute a further assurance that the jury will consist of inferior 
men. The unwillingness of many substantial citizens to serve 
further contributes to the low caliber of our juries. Consider- 
ing all this, it is surprising that juries are no worse than they 
are and that miscarriages of justice are no more common. There 
is nothing that would contribute more to the proper carrying out 
of justice than an improvement in the machinery for the selec- 
tion of jurymen. Some experimentation is now being made with 
“blue ribbon,” or carefully selected, juries. 

The unanimous verdict now usually required in criminal cases 
is intended as a protection for the accused. A man is presumed 
to be innocent until proved guilty, and guilt must be so clear as 
to leave no reasonable doubt. That twelve men must be unani- 
mous in their conviction of guilt before sentence can be pro- 
nounced is evidence of this desire to protect the innocent from 
unjust pimishment. With juries chosen as they are, however, 
the requirement of a unanimous verdict adds another weapon to 
the arsenal of the criminal and his sometimes equally guilty law- 
yer, who need only one corrupt juryman to create a “hung” jury, 
with the consequent delay attendant upon a new trial. Delays 
always work to the advantage of the guilty, for eventually wit- 
nesses die or leave the jurisdiction of the court, new dis- 
trict attorneys come into office, the docket becomes crowded with 
new cases, and the prosecution is dropped. Even though there 
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is a new trial, juries are reluctant to find guilt after an interval 
of time has elapsed. Some states have reduced the size of juries 
for the less serious offenses, thus makmg it easier to secure agree- 
ment. The solution of the problem may lie in this direction, or 
the jury may be retained at twelve but with a less than unani- 
mous verdict. However, with an improvement. in the type of 
juryman perhaps there would be no need for a drastic departure 
from the traditional jury system. 

An improvement in the relations between the judge and the 
jury might well be effected. The British courts have brought 
about such a change. The element of the professional judge, 
experienced m the methods of the courtroom and accustomed to 
the weighing of evidence, is blended with the element of the jury 
of laymen with a nonprofessional point of view. This is effected 
by permitting the judge to take a greater part m the proceedmgs. 

The Pohce Department 

“Politics” and corruption in official places offer encouragement 
to cr imin al activity. An alliance between criminals and dishon- 
est elements within a police department will perimt gambling 
and racketeermg to go on unmolested while the general public 
IS not aware of the situation. An honest and efficient police 
department is the first requisite in the control of crime. Too 
often our police heads are changed with each incommg political 
a dminis tration. It is impossible for the best of men to carry out 
a consistent poHcy without a reasonable expectation of perman- 
ence in office. It requires time to become acquainted with the 
peculiar problems of the particular city, to learn the points of 
strength and weakness of subordinate officers, and to build up 
a proper esprit de corps among the patrolmen and other members 
of the force who come into direct contact with crimmals. More- 
over, the politically appointed Superintendent of Police is likely 
to be a politician himself. He looks to the political heads ^ of 
the city for guidance and if those heads are acting in collusion 
with criminals, he will not find it profitable to carry out 
his duties too conscientiously. Moreover, the politically minded 
Superintendent will carry politics into his department and will 
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be influenced by it in tlie choice of his chief subordinates. The 
true superiors of these subordinates are the politicians who se- 
cured their appointment, rather than the Superintendent. Dis- 
cipline IS weakened, merit cannot be rewarded by promotion 
within the force, and morale is destroyed. Permanent, profes- 
sional, nonpohtical police heads are essential to the enforcement 
of law. 

The local peace officers not only enforce the local ordinances 
but also are the representatives of the state in the enforcement, 
locally, of cnnainal laws of the state. Despite this fact our lo- 
cal areas are left practically free in the control of their sheriffs 
and police officers. This American practice of leaving the en- 
forcement of general laws to the localities is in contrast with the 
methods of such countries as France, where the central authori- 
ties retain a direct supervision of local police, or England, where 
the system of grants-m-aid provides indirectly a considerable 
degree of central supervision. It is true that some of our states 
are developmg state police forces, but their activities are merely 
supplementary to those of the local bodies. 

There has been much improvement in the last two decades in 
the methods of recruiting police. Political influence does not 
play so large a part as it did m the past. The police forces now 
have mmimum physical standards, and appointment is dependent 
upon passing an educational test. Admission to the force of a 
large city is followed by instruction in the duties of an officer 
and in elementary legal matters necessary to intelligent law en- 
forcement as well as by trammg in the physical aspects of the 
work. Special details of men are mstructed in fingerprinting, 
machine gun use, and the like. It is customary to promote pri- 
vates from patrol work to special branches, such as detective work. 
This encourages a high morale in the force, since it increases the 
opportunities for the promotion of good men, although better 
qualified men for fingerprint identification or detective work 
might often be drawn from the outside. 

An effective police department needs the best and most modern 
equipment. The modern criminal in a high-speed car, armed 
with machine guns and sawed-off shotguns, too often is followed 
by police officers who are comparatively unarmed. For the de- 
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tection of cnine a modern police department in a large city 
needs fingerprint experts, chemists, trained detectives, and other 
men specialized in various branches of criminal detection. An 
expert coroner, competent in performing autopsies, is too often 
lacking, especially m rural areas. 

The District Attorney 

Even the most efficient police department, however, will be 
helpless if the district attorney is incompetent. Here again 
there enters the political element, for the district attorney is an 
elected official, dependent upon politics for re-election. Since 
grand juries usually depend upon the district attorney to take 
the imtial step, prosecutions are not likely to be brought if he is 
inactive. Even though indictments are brought, the district at- 
torney retains control through his power to “nolle pross,” 
to compromise, or to fail m vigorous prosecution. 

The Judge 

Finally, politics enters mto the enforcement of criminal laws 
through the fact that judges generally are elected. While the 
umversal respect for the courts above all other organs of govern- 
ment in this country has maintamed a remarkably high level 
among the judiciary, despite the method of choice, nevertheless, 
the injection of a political element into the judicial system can- 
not contribute to its best interests. Courageous and vigorous 
judges, free from political influence, are essential m the control 
of crime. 

The Lawyers 

A lawyer is an officer of the court before which he is admitted 
to practice. Yet there are lawyers who depend for a livelihood 
upon their professional associations with criminals. Of course, 
an accused man is entitled to counsel, but he is not entitled to 
the use of unethical means in securing his release. Such lawyers 
are not likely to limit their activities to seeing that orderly and 
fair justice is administered. Moreover, much of their value to 
the criminal lies in the advice that they can give upon the best 
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methods to be followed to accomplish nefarious ends with the 
least techmcal violation of the law. Some kinds of crime, such 
as racketeering, are particularly dependent upon the advice of 
this type of counsel. 

The Witnesses 

In the prosecution of members of gangs, one of the most difH- 
cult problems arises in connection with witnesses. Fear of retali- 
ation retards even victims of criminal activities from disclosing 
their information to officers, and after they have been subpoenaed 
to appear, key witnesses may flee from the jurisdiction of the 
court and disappear. Without witnesses, the prosecution falls. 


A proposed measure in the control of crime that has received 
much discussion is universal fingerprinting. It is believed that 
the fingerprints of no two individuals are exactly alike. At the 
same time experts are able to classify them in such a way that 
it is easy to locate any mdividual set of fingerprints among thous- 
ands in a file by mere reference to a copy. A central bureau 
containing the fingerprints of every per.son m the country would 
have great value for purposes of identification. Criminals are 
likely to become “repeaters,” and such identification would aid 
in crime detection. Where fingerprmts have been left upon the 
scene of a crime, it would have great value. Another use for 
such a file would be the identification of dead bodies and of per- 
sons who have forgotten their own identities. A file of this 
nature is objected to on the ground that it would invade the per- 
sonal liberty of the individual and would smack of regimentation 
if it were made universal and compulsory. Its practical value, 
however, is beyond question. 

Some approach toward a national file of this sort is now being 
made in the Bureau of Investigation of the Department of 
Justice. Police departments from all over the country send to 
this bureau copies of fingerprints of criminals apprehended by 
them. This is not compulsory, of course, but is actually done 
on a very large scale. In return the Bureau of Investigation 
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will make identifications from its files of fingerprints sent in by 
police departments. The nucleus of a national crime bureau is 
thus being established on the basis of voluntary cooperation be- 
tween the local departments and the national government. This 
bureau also mamtains a separate civil identification file contain- 
mg the fingerprints of such persons as may desise to have them 
recorded for possible use later. 

Interstate Rendition 

Our dual system of government, under which state lines have 
something of the nature of national frontiers, contributes some- 
what to the problem of crime. An escaping crimmal fleeing into 
another state can be returned to the state m which the crime was 
committed only by a process similar to international extradition. 
The preparation of rendition papers is complicated, requirmg a 
certified copy of the warrant for arrest, certification that the 
judge sigmng the warrant is the person he claims to be, certifica- 
tion by the appropriate officials that the judge is properly ap- 
pointed or elected, certification of the name of the prosecutor 
and certification that he is properly elected, and the signature of 
the governor and the seal of the state. Each of the steps m 
this process may require action by a different official. Then 
there is a hearmg before the governor of the state mto which 
the fugitive has gone, at which he appears in person or is repre- 
sented by counsel. The governor may make the proceedmgs 
very formal, giving them something of the dignity of a court trial 
and msisting upon the production of convincing evidence of the 
crime In the end he may release the fugitive upon frivolous 
grounds or no grounds at all.^ Of course, where a federal crime 
has been committed, the federal officers may arrest the fugitive 
anywhere in the United States, since the jurisdiction of the fed- 
eral government is not limited by state lines. 

Federal Legislation 

In recent years the federal government has been making use 
of its commerce powers to aid the states in the solution of crimes 


^ See p 298 
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that in themselves have no interstate character. Some crimes, 
such as kidnapings, may involve activities in several states. One 
of the most important of the laws passed under such powers was 
the National Motor Vehicle Theft Act of 1919, laying heavy 
penalties upon the transportation of stolen automobiles in inter- 
state or foreign-commerce. This act made the ofEense punishable 
in any district m or through which the vehicle was transported 
and also prohibited the receiving, or disposing, of such automo- 
biles. 

In 1934 a number of acts of a similar nature were passed. 
Threats for purposes of extortion when sent across state lines 
were made criminal under the federal commerce power. The 
federal kidnaping law was strengthened, and it was provided that 
failure to release a kidnaped person should create a presumption 
(not to be conclusive) that he had been transported in interstate 
or foreign commerce. The most far-reaching of these laws pro- 
hibits any person from crossmg state lines to escape punishment 
for committing, or attempting to commit, murder, kidnaping, 
burglary, robbery, mayhem, rape, assault with a dangerous 
weapon, or extortion accompamed by threats of violence, and in 
addition prohibits the crossing of state lines to avoid giving tes- 
timony in cases of felony of any sort. This act makes it possible 
for federal oflEcials to apprehend criminals who have committed a 
cnme in one state and escaped into another. They may then be 
returned to the state in which the crime was committed without 
need of rendition papers and turned over to the state authorities 
for trial. Previously it had been difficult for the federal authori- 
ties to secure jurisdiction even to aid in the solution of any such 
crimes unless a stolen automobile had been used in violation of 
the law referred to above. Under the present law, the mere 
crossing of a state line is sufficient to give jurisdiction. The 
purpose of the act apparently is not so much to bring about fed- 
eral prosecution for violations of the act as to facilitate federal 
cooperation with the states and to provide a substitute for the 
formal interstate rendition procedure. In addition, the old prob- 
lem of the witness who flees the jurisdiction of the state court 
has been brought under control by this law. It represents one 
of the most extreme of the extensions of the commerce clause 
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of the Constitution. Another act makes it a federal crime to 
rob a bank which is a member of the Federal Reserve System 
or which is organized or operatmg under federal law. The pen- 
alties in this act are graduated so as to provide the most severe 
punishment when, in committmg the robbery or in attemptmg 
escape, any person is killed or carried away. Somewhat lower 
penalties are provided where there is merely assault or life is 
jeopardized by the use of dangerous weapons, and still lower 
penalties are provided when these elements are absent. Other 
acts provide punishment for the killing of federal officers or for 
impeding them in the exercise of their duties and provide penal- 
ties for aiding in riots m federal penal or correctional institution^ 
for assisting m escapes from these institutions, or for furnishing 
firearms or tools that might be used in escaping. These six acts 
all became law on the same day. May i8, 1934. They are ex- 
pected to be of considerable assistance in facilitating aid to the 
states in the solution of major crimes. 

A few days subsequent to the going into effect of these laws 
Congress gave its approval in advance to any agreements or com- 
pacts that might be entered mto between two or more states for 
cooperative effort in the prevention of crime and enforcement of 
their criminal laws, and to the establishment of agencies, joint 
or otherwise, for makmg such laws effective. This law should 
facilitate the simplification of rendition proceedings and pre- 
sumably would even permit the establishment of a joint police 
force by two or more states. 

This was followed a few days later by an act which made it a 
felony to obtam money or property by coercion or threat “in 
connection with or in relation to any act in any way or in any 
degree affecting trade or commerce or any article or commodity 
movmg or about to move” in interstate commerce. This act 
assumes federal jurisdiction over racketeering in interstate com- 
merce, and since there is little commerce that does not in any 
degree” affect interstate commerce, it gives, if constitutional, 
jurisdiction to federal authorities over nearly all forms of racke- 
teering Its broad terms extend federal jurisdiction over a very 
large field of crime previously considered exclusively within the 
sphere of action of state authorities. 
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The National Firearms Act was signed a few days later. 
This law obviously was modeled upon the Narcotics Act.^ Ap- 
plying to machine guns and shotguns and rifles with barrels of 
less than eighteen inches and similar weapons, except pistols and 
revolvers, the act provides for licenses and special taxes for manu- 
facturers and dealers, who must keep records and make reports 
of transactions.' A tax of $200 is laid upon each such firearm 
sold and records must be kept of sales, including fingerprints and 
photographs of individual purchasers. It depends primarily upon 
the taxing power of Congress for its jurisdiction. In June, 1938, 
the Federal Firearms Act prohibited the mterstate shipment of 
all kinds of firearms, except by dealers licensed by the Secretary 
of the Treasury. Shipments to persons convicted of crimes of 
violence, or under indictment for such crimes, or to fugitives from 
justice, were prohibited, and other regulations designed to pre- 
vent evasion of the purposes of the act were provided. This act 
is based upon the commerce clause. 

The Theofy of Pumshment 

The older theory upon which punishment was justified was 
that a criminal act as a matter of logical sequence called for a 
punishment. The criminal simply “had it coming to him.” 
The punishment should be proportional to the crime simply be- 
cause the seriousness of the crime called for a balancing retribu- 
tion — an eye for an eye, a tooth for a tooth. This theory is not 
based 'Upon the idea of the protection of society or the improve- 
ment of the criminal. The wrongful act in itself calls for a pro- 
portionate punishment. It is difficult to provide a logical basis 
for this theory, and yet there are few of us who do not hold to it 
in some degree. When we read of some particularly atrocious 
crime — ^the murder of a child by an adult man, the torture of an 
innocent person in cold blood — there are few of us who do not 
feel instmctively that the perpetrator should himself be made to 
experience pam merely because he has been guilty of the callous 
act. It seems to be related to essential justice that reward and 


®See p. 229. 
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punishment should be granted m accordance with the nature of 
the good or evil in the act performed. 

The newer theories of crime reject this philosophy as a relic of 
barbarism, not justifiable on any rational basis. Punishment 
would be related to the future rather than to the past. Probably 
all would unite in saying that punishment is justifiable for the 
protection of society. Removal of the criminal from society pre- 
vents him from continuing his depredations upon it for so long a 
period as he is thus removed. Most punishments, however, do 
not involve death or life imprisonment. The limited penal terms 
for lesser crimes are justified either because anticipation of detec- 
tion will act as a deterrent to crime or because the memory of a 
former punishment will tend to prevent repetition. Just to what 
extent criminals arc mclined to count the cost before committing 
a criminal act is a question for debate. Some crimes of violence 
undoubtedly are committed without any consideration of the 
price to be paid. It is quite likely, too, that criminals are op- 
timistic about escape from punishment, their minds being ab- 
sorbed in evolving the means of escape rather than in contem- 
plating the punishment. However, it is likely that much cnme 
would be prevented by fear of punishment if conviction were 
reasonably certain. 

^Another justification for punishment lies in the possibihty of 
reforming the criminal. Many cr imin als belong to the class of 
the economically unfit. Given a trade and a new viewpoint on 
life, they may return from prison prepared to live orderly and 
peaceful existences. Smce so large a part are young men, they 
should be susceptible to reform. Punishment in such case loses 
the true character of punishment and simply becomes a part of a 
plan of rehabilitation. 

Whether the pumshment is justified as removing the criminal 
for a greater or less period from the opportumty to commit fur- 
ther crimes, or as creating a fear of future punishment, or as of- 
fermg a means of reform, the justification can be found in the 
need of society to protect itself. The success or failure of any 
system of dealmg with criminals can be judged by its effective- 
ness in affording this protection, that is, m reducing the amount 
of crime. 
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As a result of the newer theories of crime, a number of changes 
have been brought about in our methods of dealing with crimi- 
nals. 

Frobation 

The first of these changes is the system of probation. Proba- 
tion IS intended' primarily for first offenders. These are usually 
young people whose habits of crime have not become fixed and 
who, therefore, may be amenable to reform. Probation is no 
measure for hardened criminals. In any case, it should be used 
judiciously and with the proper admmistrative machmery. 
Properly administered, it is regarded as a distinct improvement 
upon mcarceration. To place a young first offender in prison 
where he will necessarily come into contact with hardened crim- 
inals IS an almost certain guaranty that he will come out more 
fixed in his criminal attitude, more likely to continue his criminal 
career. The offender on probation is placed under the charge of 
a probation officer. Under the supervision of the probation of- 
ficer he returns to normal life in society, subject only to the 
necessity of reporting to this official and acting under his super- 
vision. In addition to offermg opportunities for reform, the 
system is regarded as economical, since the criminal returns to 
productive life in society, where he may often be able to make 
restitution for his acts and pay off his fine, meanwhile relieving 
the state of the necessity for providing his upkeep. 

The key to a successful probation system is a competent pro- 
bation officer. He should be a tramed social worker, capable by 
temperament and education to deal with delinquents, who can 
make himself a friend to his charges without becoming sentimen- 
tal or soft. His duties begm before the judge has pronounced 
sentence, for he investigates the case for the court and ffie court 
leans upon his advice m reaching judgment. If the delinquent 
is placed on probation, he acts as his supervisor until the proba- 
tion period is closed. In cases in which the offender violates his 
probation the record kept by the officer and his recommendations 
for tresttment accompany the delinquent to prison or the reform- 
atory, and if a subsequent parole is granted, the paroled offender 
is returned to his supervision. 
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Where the probation officers are properly trained and selected 
and are provided in sufficient numbers, and where the adminis- 
trative machinery is worked out properly, the system leads to 
good results. With politically appointed probation officers it 
easily becomes a means by wffich criminals are protected from 
punishment. 


Parole 

Probation is a substitute for incarceration. Parole, by con- 
trast, is the conditional release of a prisoner before his term has 
expired, returning him for the remainder of the term to life in 
normal society under the supervision of a probation officer. It 
differs from probation in the fact that a period is first spent in 
an institution. A parole board mvestigates the cases and where 
it is deemed best, prisoners are paroled before the full term has 
expired. Since probation is used only for minor offenses and 
usually only with first offenders, parole comes to be applied to 
the more serious cases. An unfortunately large proportion of 
prisoners under parole are guilty of further cnme. It does not 
follow that the system of parole should be abandoned, but it is 
evident that adequate safeguards have not been set up. Parole 
boards should consist of men and women who have been trained 
for such work. If politicians are permitted to dominate such 
boards, parole is likely to become merely the “back door to the 
jail.” The system of supervision for paroled prisoners needs to 
be strengthened. With the proper administrative machinery, 
however, parole can be made a powerful force m the rehabilita- 
tion of prisoners. The parole of habitual criminals, the repeaters 
who show no aptitude for reform, is an evidence of administra- 
tive weakness, of political influence, or of undue sentimentality. 

On the other hand, parole is regarded by students of crime as 
an excellent method of treatment in some cases. It provides a 
transition period between prison and complete freedom and is a 
test of the paroled man’s capacity for a law-abiding life. It 
need not necessarily involve shorter periods in prison. Instead, 
the court may impose maximum sentences which may be subject 
to conversion by parole in lieu of the shorter sentence that nor- 
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mally would be imposed. In this way, parole may become a 
part of a new system of punishment and treatment. 

Chid Dehnq^tiency 

Child delmquency is coming to be regarded as calling for spe- 
cial administrative machinery. Nearly every state has provision 
for children’s courts or domestic relations courts. Probation is 
a common method of treatment in these courts The state of 
Virgmia has gone so far as to provide that no children’s court 
may commit to an institution. Instead, the commitment is from 
the court to the state children’s bureau, which may send the 
child to an institution or a home as it thinks best in each case. 

Prison Admimstration 

A further reform in our system of dealing with crime is in the 
administration of our prisons. In the past all types of criminals 
have been herded together in crowded prisons. Internal admin- 
istration has been unsympathetic. Often the prisoners have been 
subjected to long hours of idleness with consequent deterioration 
of character. Much improvement has been brought about in our 
prison administration, but much remains to be done. 

Local jails mamtamed by the counties are even worse than the 
state prisons. The county has too few prisoners to provide a 
proper system of care. Since counties often delegate to the sher- 
iff the feedmg of prisoners, paying the officer a fixed amount for 
each inmate, there is temptation to skimp on the food in order to 
make a larger profit. The usual criticism of prisons applies to 
jails in an even larger degree. 

The crowded prison in which all kinds of criminals are kept 
together is a postgraduate institution m the art of crime. Here, 
at public expense, the first offender develops his criminal tastes, 
establishes the “contacts” so often considered valuable in collegi- 
ate life, and acquires further knowledge in the technique of his 
profession. However, the true cost to society is not realized un- 
til he emerges from prison, not as the delinquent who has drifted 
into wrong channels, but as a hardened criminal to whom crime 
IS a career. Students of crime have concluded that the more 
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nearly individualized the treatment of delmquents is made, the 
more successful it is likely to be in directing them back into a 
normal life in society. No doubt there is a large class of crimi- 
nals upon whom measures of reform would be wasted. There is 
another class, however, who will respond to proper measures. 
Beyond its worth as an investment m human v?ilues, provision 
for the most scientific treatment of delinquents is an economy if 
it reduces the appallmg cost of criminal depredations upon 
society. 

References 

BOOKS 

Hearings on Crime and Crime Control before the Subcommittee of the 
Committee on Commeice of the United States Senate During the Year 1935 

(1934)- 

National Comission on Law Observance and Enforcement, Reports 
(1931). 

William Bennett Munro, The Government of American Cities (Fourth 
ed. 1926); BndMumapal Government and Administration (1923), 




Appendix 


CONSTITUTION OF THE UNITED STATES 




APPENDIX 


Constitution of the United States' 

We the People of the United States, in Order to form a more perfect 
Union, establish Justice, insure domestic Tranquility, provide for the com- 
mon defence, promote the general Welfare, and secure the Blessings of 
Liberty to ourselves and our Posterity, do ordain and establish this Consti- 
tution for the Umted States of America. 

ARTICLE I 

Section i. All legislative Powers herein granted shall be vested in a 
Congress of the United States, which shall consist of a Senate and House of 
Representatives 

Section 2. (i) The House of Representatives shall be composed of 
Members chosen every second Year by the People of the several States, and 
the Electors in each State shall have the Qualifications requisite for Electors 
of the most numerous Branch of the State Legislature. 

(2) No Person shall be a Representative who shall not have attained to 
the Age of twenty-five Years, and been seven Years a Citizen of the Umted 
States, and who shall not, when elected, be an Inhabitant of that State in 
which he shall be chosen. 

(3) Representatives and direct Taxes shall be apportioned among the 
several States which may be included within this Umoo, according to their 
respective Numbers, [which shall be determined by adding to the whole 
Number of free Persons, mcludmg those bound to Service for a Term of 
Years, and excluding Indians not taxed, three-fifths of all other Persons.]^ 
The actual Enumeration shall be made within three Years after the first 
Meeting of the Congress of the United States, and withm every subsequent 
Term of ten Years, in such Manner as they shall by Law direct. The Num- 
ber of Representatives shall not exceed one for every thirty Thousand, but 
each State shall have at Least one Representative, and until such enumera- 
tion shall be made, the State of New Hampshire shall be entitled to chuse 
three, Massachusetts eight, Rhode-Island and Providence Plantations one, 
Connecticut five, New-York six, New Jersey four, Pennsylvania eight, Dela- 
ware one, Maryland six, Virginia ten. North Carolma five, South Carolina 
five, and Georgia three. 

^ The numerals m parentheses have been added by the editor. 

^'See Amendment XVI. 
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(4) When vacancies happen in the Representation from any State, the 
Executive Authority thereof shall issue Writs of Election to fill such Vacan- 
cies, 

(5) The House of Representatives shall chuse their Speaker and other 
Officers; and shall have the sole Power of Impeachment 

Section 3. (i) The Senate of the United States shall be composed of 
two Senators from each State, [chosen by the Legislature thereof,]^ for six 
Years, and each Senator shall have one Vote. 

(2) Immediately after they shall be assembled in Consequence of the 
first Election, they shall be divided as equally as may be into three Classes 
The Seats of the Senators of the first Class shall be vacated at the Expiration 
of the second Year, of the second Class at the Expiration of the fourth 
Year, and of the third Class at the Expiration of the sixth Year, so that one- 
third may be chosen every second Year; [and if Vacancies happen by Resig- 
nation, or otherwise, during the Recess of the Legislature of any State, the 
Executive thereof may make temporary Appointments until the next Meet- 
ing of the Legislature, which shall then fill such Vacancies 

(3) No person shall be a Senator who shall not have attained to the Age 
of thirty Years, and been nine Years a Citizen of the United States, and 
who shall not, when elected, be an inhabitant of that State for which he shall 
be chosen. 

(4) The Vice President of the United States shall be President of \he 
Senate, but shall have no Vote, unless they be equally divided. 

(5) The Senate shall chuse their other Officers, and also a President pro 
tempore, in the Absence of the Vice President, or when he shall exercise the 
Office of President of the United States. 

(6) The Senate shall have the sole Power to try all Impeachments. 
When sitting for that Purpose, they shall be on Oath or Affirmation When 
the President of the United States is tried, the Chief Justice shall preside: 
And no Person shall be convicted without the Concurrence of two-thirds of 
the Members present. 

(7) Judgment in Cases of Impeachment shall not extend further than 
to removal from Office, and disqualification to hold and enjoy any Office of 
honor, Trust or Profit under the United States* but the Party convicted shall 
nevertheless be liable and subject to Indictment, Trial, Judgment and Pun- 
ishment, according to Law. 

Section 4. (i) The Times, Places and Manner of holding Elections 
for Senators and Representatives, shall be prescribed in each State by the 
Legislature thereof; but the Congress may at any time by Law make or alter 
such Regulations, except as to the Places of chusing Senators. 

(2) The Congress shall assemble at least once in every Year, [and such 


® Changed by Amendment XVII 
* Changed by Amendment XVII. 
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Meeting shall be on the first Monday m December, unless thev shall b\ Law 
appoint a different Day ] ' ' 

Section 5 (i) Each House shall be the Judge ot the Elections, Returns 

and Qualifications of its own Members, and a Majoriu of each shall consu- 
tute a Quorum to do Business, but a smaller Number ma\ adjourn from 
day to day, and may be authorized to compel the Attendance of absent 
Members, m such Manner, and under such Penalties as, each House may 
provide 

(2) Each House may determine the Rules of its Proceedings, punish its 
Members for disorderly Behaviour, and, with the Concurrence of two thirds, 
expel a Member. 

(3) Each House shall keep a Journal of its Proceedings, and from time 
to time publish the same, excepting such Parts as may in their Judgment 
require Secrecy; and the Yeas and Nays of the Members of either House on 
any question shall, at the Desire of one-fifth of those Present, be entered on 
the Journal. 

(4) Neither House, during the Session of Congress, shall, without the 
Consent of the other, adjourn for more than three days, nor to any other 
Place than that in which the two Houses shall be sitting 

Section 6 ( i ) The Senators and Representatives shall receive a Com- 

pensation for their Services, to be ascertained by Law, and paid out of the 
Treasury of the United States. They shall in all Cases, except Treason, 
Felony and Breach of the Peace, be privileged from Arrest during their 
Attendance at the Session of their respective Houses, and in going to and 
returning from the same, and for any Speech or Debate in either House, 
they shall not be questioned m any other Place 

(2) No Senator or Representative shall, during the Time for which he 
was elected, be appointed to any civil Office under the Authority of the 
United States, which shall have been created, or the Emoluments whereof 
shall have been encreased during such ume, and no Person holding any 
Office under the United States, shall be a Member of either House during 
his Continuance in Office 

Section 7 (i) All Bills for raising Revenue shall originate in the 

House of Representatives, but the Senate may propose or concur with 
Amendments as on other Bills. 

(2) Every Bill which shall have passed the House of Representatives 
and the Senate, shall, before it become a Law, be presented to the President 
of the United States, If he approve he shall sign it, but if not he shall return 
it, with his Objections to that House m which it shall have originated, who 
shall enter the Objections at large on their Journal, and proceed to reconsider 
It. If after such Reconsideration two thirds of that House shall agree to 
pass the Bill, it shall be sent, together with the Objections, to the other 


® Changed by Amendment XX. 
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House, by which it shall likewise be reconsidered, and if approved by two 
thirds of that House, it shall become a Law. But m all such Cases the 
Votes of both Houses shall be determined by Yeas and Nays, and the Names 
of the Persons voting for and against the Bill shall be entered on the Journal 
of each House respectively If any Bill shall not be returned by the President 
within ten Days (Sundays excepted) after it shall have been presented to 
him, the Same shail be a Law, m like Manner as if he had signed it, unless 
the Congress by their Adjournment prevent its Return, in which Case it 
shall not be a law. 

(3) Every Order, Resolution, or Vote to which the Concurrence of the 
Senate and House of Representatives may be necessary (except on a question 
of Adjournment) shall be presented to the President of the United States; 
and before the Same shall take Effect, shall be approved by him, or being 
disapproved by him, shall be repassed by two thirds of the Senate and House 
of Representatives, according to the Rules and Limitations prescribed in the 
Case of a Bill. 

Section 8. (i) The Congress shall have Power To lay and collect 
Taxes, Duties, Imposts and Excises, to pay the Debts and Provide for the 
common Defence and general Welfare of the United States, but all Duties, 
Imposts and Excises shall be uniform throughout the United States, 

(2) To borrow Money on the credit of the United States; 

(3) To regulate Commerce with foreign Nations, and among the several 
States, and with the Indian Tribes, 

(4) To establish an uniform Rule of Naturalization, and uniform Laws 
on the subject of Bankruptcies throughout the United States; 

(5) To com Money, regulate the Value thereof, and of foreign Com, 
and fix the Standard of Weights and Measures, 

(6) To provide for the Punishment of counterfeiting the Securities and 
current Com of the United States; 

(7) To establish Post Offices and post Roads; 

(8) To promote the Progress of Science and useful Arts, by securing for 
limited Time to Authors and Inventors the exclusive Right to their respec- 
tive Writings and Discoveries, 

(9) To constitute Tribunals inferior to the supreme Court, 

(10) To define and punish Piracies and Felonies committed on the high 
Seas, and Offences against the Law of Nations, 

(11) To declare War, grant Letters of Marque and Reprisal, and make 
Rules concerning Captures on Land and Water; 

(12) To raise and support Armies, but no Appropriation of Money to 
that Use shall be for a longer Term than two Years; 

(13) To provide and maintain a Navy; 

(14) To make Rules for the Government and Regulation of the land and 
naval Forces; 

(15) To provide for calling forth the Militia to execute the Laws of the 
Union, suppress Insurrections and repel Invasions; 
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(16) To provide for organizing, arming, and disciphning, the Militia, 
and for governing such Part of them as may be employed in the Ser\ice of 
the United States, reserving to the States respectn ely, the Appointment of 
the Officers, and the Authority of training the Militia according to the dis- 
cipline prescribed by Congress; 

(17) To exercise exclusive Legislation in all Cases whatsoever, o\er such 
District (not exceeding ten Miles square) as may, by Cession of Particular 
States, and the Acceptance of Congress, become the Seat of the Government 
of the United States, and to exercise like Authority over all Places purchased 
by the Consent of the Legislature of the State in which the Same shall be, for 
the Erection of Forts, Magazines, Arsenals, dock-Yards, and other needtul 
Buildings; — ^And 

(18) To make all Laws which shall be necessary and proper for carrying 
into Execution the foregoing Powers, and all other Powers \ested by this 
Constitution in the Government of the United States, or in any Department 
or Officer thereof. 

Section 9 (i) The Migration or Importation of such persons as any 

of the States now existing shall think proper to admit, shall not be prohib- 
ited by the Congress prior to the Year one thousand eight hundred and eight, 
but a Tax or duty may be imposed on such Importation, not exceeding ten 
dollars for each person. 

(2) The Privilege of the Writ of Habeas Corpus shall not be suspended, 
unless when in Cases of Rebellion or Invasion the public Safety may require 


AC. 

(3) No Bill of Attainder or ex post faao Law shall be passed. 

(4) No Capitation, or other direct, Tax shall be laid, unless in Propor- 
tion to the Census or Enumeration herein before directed to be taken 

( 5 ) No Tax or Duty shall be laid on Articles exported from any State. 

(6) No Preference shall be given by any Regulation of Commerce or 
Revenue to the Ports of one State over those of another: nor shall Vessels 
bound to, or from, one State, be obliged to enter, clear, or pay Duties in 

another. , 

(7) No Money shall be drawn from the Treasury, but in Consequence of 
Appropriations made by Law, and a regular Statement and Account of the 
Receipts and Expenditures of all public Money shall be published from tune 


(8) No Title of Nobility shall be granted by the United States- And no 
Person holding any Office of Profit or Trust under them, shall, without the 
Consent of the Congress, accept of any present, Emolument, Office, or Title, 
of any kind whatever, from any King, Prince, or foreign Smte. 

Section io (i) No State shall enter into any Treaty, Alliance, or Con- 
federation, grant Letters of Marque and Reprisal; coin Money; e^t Bills 
of Credit; make any Thing but gold and silver Com a Tender m Payment 


“See supra, note 2. 
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of Debts; pass any Bill of Attainder; ex post facto Law, or Law impairing the 
Obligation of Contracts, or grant any Title of Nobility. 

(2) No State shall, without the Consent of the Congress, lay any Imposts 
or Duties on Imports or Exports, except what may be absolutely necessary 
for executing its inspection Laws, and the net Produce of all Duties and 
Imposts, laid by any State on Imports or Exports, shall be for the Use of the 
Treasury of the United States; and all such Laws shall be subject to the 
Revision and Control of the Congress. 

(3) No State shall, without the Consent of Congress, lay any Duty of 
Tonnage, keep Troops, or Ships of War m time of Peace, enter into any 
Agreement or Compact with another State, or with a foreign Power, or 
engage in War, unless actually invaded, or in such imminent Danger as will 
not admit of delay. 


ARTICLE II 

Section i. (i) The executive Power shall be vested in a President of 
the United States of America He shall hold his Office during the Term of 
four Years, and, together with the Vice President, chosen for the same Term, 
be elected, as follows 

(2) Each State shall appoint, m such Manner as the Legislature thereof 
may direct, a Number of Electors, equal to the whole Number of Senators 
and Representatives to which the State may be entitled in the Congress but 
no Senator or Representative, or Person holding an Office of Trust or 
Profit under the United States, shall be appointed an Elector 

(3) [The Electors shall meet m their respective States, and vote by Bal- 
lot for two Persons, of whom one at least shall not be an Inhabitant of the 
same State with themselves And they shall make a List of all the Persons 
voted for, and of the Number of Votes for each; which List they shall sign 
and cerufy, and transmit sealed to the Seat of the Government of the United 
States, directed to the President of the Senate. The President of the Senate 
shall, in the Presence of the Senate and House of Representatives, open all 
the Certificates, and the Votes shall then be counted. The Person having the 
greatest Number of Votes shall be the President, if such Number be a 
Majority of the whole Number of Electors appointed; and if there be more 
than one who have such Majority, and have an equal Number of Votes, 
then the House of Representatives shall immediately chuse by Ballot one of 
them for President; and if no Person have a Majority, then from the five 
highest on the List the said House shall in like Manner chuse the President. 
But in chusing the President, the Votes shall be taken by States, the Repre- 
sentation from each State havmg one Vote; A quorum for this Purpose shall 
consist of a Member or Members from two thirds of the States, and a Major- 
ity of all the States shall be necessary to a Choice. In every Case, after the 
Choice of the President, the Person having the greatest Number of Votes of 
the Electors shall be the Vice President. But if there should remain two or 
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more who have equal Votes, the Senate shall chuse from them by Ballot the 
Vice President ] 

(4) The Congress may determine the Time of chusing the Electors, 
and the Day on which they shall give their Votes; which Day shall be the 
same throughout the United States, 

(5) No Person except a natural born Citizen, or a Citizen of the United 
States, at the time of the Adoption of this Constitution, «hall be eligible to 
the Office of President; neither shall any Person be eligible to that Office who 
shall not have attained to the Age of thirty five Years, and been fourteen 
Years a Resident within the Umted States 

(6) In Case of the Removal of the President from Office, or of his Death, 
Resignation, or Inability to discharge the Powers and Duties of the said 
Office, the Same shall devolve on the Vice President, and the Congress may 
by Law provide for the Case of Removal, Death, Resignation or Inability, 
both of the President and Vice President, declaring what Officer shall then 
act as President, and such Officer shall act accordingly, until the Disabihty 
be removed, or a President shall be elected 

(7) The President shall, at stated Times, receive for his Ser\’ices, a Com- 
pensauon, which shall neither be increased nor diminished during the 
period for which he shall have been elected, and he shall not receive withm 
that Period any other Emolument from the United States, or any of them. 

(8) Before he enter on the Execution of his Office, he shall take the fol- 
lowing Oath or Affirmation —“I do solemnly swear (or affirm) that I will 
faithfully execute the Office of President of the United States, and will to the 
best of my Ability preserve, protect and defend the Constitution of the 
United States.” 

Section 2 (i) The President shall be Commander in Chief of the 

Army and Navy of the United States, and of the Militia of the several 
States, when called into the actual Service of the United States; he may re- 
quire the Opinion, in writmg, of the principal Officer in each of the executive 
Departments, upon any Subject relaung to the Duties of their respective 
Offices, and he shall have Power to grant Reprieves and Pardons for Offences 
against the United States, except in Cases of Impeachment. 

(2) He shall have Power, by and with the Advice and Consent of the 
Senate, to make Treaties, provided two thirds of the Senators present concur, 
and he shall nominate, and by and with the Advice and Consent of the 
Senate, shall appoint Ambassadors, other public Ministers and Consuls, 
Judges of the supreme Court, and ail other Officers of the United States, 
whose Appointments are not herein otherwise provided for, and which shall 
be established by Law* but the Congress may by Law vest the Appointment 
of such inferior Officers, as they think proper, in the President alone, in the 
Courts of Law, or in the Heads of Departments. 

(3) The President shall have Power to fill all Vacancies that may happen 

' Superseded by Amendment Xn See also Amendment XX. 
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during the Recess of the Senate, by ‘granting Commissions which shall ex- 
pire at the End of their next Session 

Section 3 He shall from time to time give to the Congress Information 
of the State of the Union, and recommend to their consideration such Meas- 
ures as he shall judge necessary and expedient; he may, on extraordinary 
Occasions, convene both Houses, or either of them, and m Case of Dis- 
agreement betwega them, with Respect to the Time of Adjournment, he 
may adjourn them to such Time as he shall think proper, he shall receive 
Ambassadors and other public Ministers, he shall take Care that the Laws 
be faithfully executed, and shall Commission all the Officers of the United 
States* 

Section 4. The President, Vice President and all civil Officers of the 
United States, shall be removed from Office on Impeachment for, and con- 
viction of, Treason, Bribery, or other high Crimes and Misdemeanors. 

ARTICLE III 

Section i The judicial Power of the United States, shall be vested in 
one supreme Court, and m such inferior Courts as the Congress may from 
time to time ordain and establish. The Judges, both of the supreme and 
inferior Courts, shall hold their Offices during good Behaviour, and shall, 
at stated Times, receive for their Services, a Compensation, which shall 
not be diminished during their Continuance m Office 
Section 2. (i) The judicial Power shall extend to all Cases, in Law and 
Equity, arising under this Constitution, the Laws of the United States, and 
Treaties made, or which shall be made, under their Authority, — to all Cases 
affecting Ambassadors, other public Ministers and Consuls, — to all Cases of 
admiralty and maritime Jurisdiction, — to Controversies to which the United 
States shall be a Party, — to Controversies between two or more States, — ^be- 
tween a State and Citizens of another State,® — between Citizens of different 
States, — ^between Citizens of the same State claiming Lands under Grants of 
different States, and between a State, or the Citizens thereof, and foreign 
States, Citizens or Subjects 

(2) In all Cases affecting Ambassadors, other public Ministers and Con- 
suls, and those m which a State shall be Party, the supreme Court shall have 
original Juridsiction In all the other Cases before mentioned, the supreme 
Court shall have appellate Jurisdiction, both as to Law and Fact, with such 
Exceptions, and under such Regulations as the Congress shall make. 

(3) The Trial of all Crimes, except in Cases of Impeachment, shall be 
by Jury; and such Trial shall be held in the State where the said Crimes 
shall have been committed, but when not committed within any State, the 
Trial shall be at such Place or Places as the Congress may by Law have di- 
rected. 

Section 3 (i) Treason against the Umtcd States shall consist only 


* See Amendment XI, 
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in levying War against them, or in adhering to their Enemies, giving them 
Aid and Comfort No Person shall be conMcted of Treason unless on the 
Testimony of tw^o W itnesses to the same overt Act, or on Confession in open 
Court. 

(2) The Congress shall have Power to declare the Punishment of Trea- 
son, but no Attainder of Treason shall work Corruption of Blood, or For- 
feiture except during the Life of the Person attainted. 

ARTICLE IV 

Section i. Full Faith and Credit shall be given in each State to the 
public Acts, Records, and judicial Proceedings of every other State. And 
the Congress may by general Laws prescribe the Manner m which such 
Acts^ Records and Proceedings shall be proved, and the Effect thereof. 

Section 2. ( i ) The Citizens of each State shall be entitled to all Priv- 
ileges and Immunities of Citizens m the several States. 

(2) A Person charged m any State with Treason, Felony, or other 
Crime, who shall flee from Justice, and be found in another State, shall on 
Demand of the executive Authority of the State from w^hich he fled, be 
delivered up, to be removed to the State having Jurisdicuon of the Crime. 

(3) No Person held to Service or Labour in one State, under the Laws 
thereof, escaping into another, shall, in Consequence of any Law or Regu- 
lation therein, be discharged from such Service or Labour, but shall be de- 
livered up on Claim of the Party to whom such Service or Labour may be 
due. 

Section 3 (i) New States may be admitted by the Congress into 

this Union, but no new State shall be formed or erected within the Juris- 
diction of any other State, nor any State be formed by the Junction of two 
or more States, or Parts of States, without the Consent of the Legislatures 
of the States concerned as well as of the Congress. 

(2) The Congress shall have Power to dispose of and make all needful 
Rules and Regulations respecting the Territory or other Property belong- 
ing to the United States, and nothing in this Consutution shall be so con- 
strued as to Prejudice any Claims of the United States, or of any particular 
State. 

Section 4 The United States shall guarantee to every State in this Un- 
ion a Republican Form of Government, and shall protect each of them 
against Invasion, and on Application of the Legislature, or of the Executive 
(when the Legislature cannot be convened) against domestic Violence. 

ARTICLE V 

The Congress, whenever two thirds of both Houses shall deem it neces- 
sary, shall propose Amendments to this Constitution, or, on the Applica- 
tion of the Legislatures of two thirds of the several States, shall call a Con- 
vention for proposing Amendments, which, m either Case, shall be valid 
to all Intents and Purposes, as Part of this Constitution, when ratified by 
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the Legislatures of three fourths of the several States, or by Conventions m 
three fourths thereof, as the one or the other Mode of Ratification may be 
proposed by the Congress; Provided that no Amendment which may be 
made prior to the Year One thousand eight hundred and eight shall in 
any Manner affect the first and fourth Clauses in the Ninth Section of the 
first Article, and that no State, without its Consent, shall be deprived of its 
equal Suffrage in the Senate. 

ARTICLE VI 

(1) All Debts contracted and Engagements entered into, before the 
Adoption of this Constitution, shall be as valid against the United States 
under this Constitution, as under the Confederation. 

(2) This Constitution, and the Laws of the United States which shall 
be made in Pursuance thereof; and all Treaties made, or which shall be 
made, under the Authority of the United States, shall be the supreme Law 
of the Land; and the Judges in every State shall be bound thereby, any 
Thing in the Constitution or Laws of any State to the Contrary notwith- 
standing. 

(3) The Senators and Representatives before mentioned, and the Mem- 
bers of the several State Legislatures, and all executive and judicial OjBE- 
cers, both of the United States and of the several States, shall be bound by 
Oath or Affirmation, to support this Constitution; but no religious Test 
shall ever be required as a Qualification to any Office or public Trust under 
the United States. 

ARTICLE VII 

The Ratification of the Conventions of nine States, shall be sufficient for 
the Establishment of this Constitution between the States so ratifying the 
Same. 

Done in Convention by the Unanimous Consent of the States present the 
Seventeenth Day of September m the Year of our Lord one thousand seven 
hundred and Eighty seven and of the Independence of the United States 
of America the Twelfth In Witness whereof We have hereunto subscribed 
our Names. 

Go. WASHINGTON— 

and deputy from Virginia. 

Attest William Jackson Secretary. 

New Hampshire 

^Nicholas Gilman 

Massachusetts . . /Na^amel Gorham 

bRufus King 

Connecticut . . . . 

L Roger Sherman 

New York Alexander Hamiltoa 



789 


CONSTITUTION OF THE UNITED STATES 


New Jersey 


Pennsylvania 


Delaware 

Maryland 
Virginia 
North Carolina 

South Carolina 

Georgia . . . 


Wil Lmngston 
David Brearley. 

Wm. Paterson. 

^Jona* Dayton 

B. Franklin 
Thomas Mifflin 
Robt Morris • 

Geo. Clymer 
Thos. Fitzsimons 
Jared Ingersoll 
James Wilson 
Gouv Morris 

V, 

'Goo: Read 
Gunning Bedford jun 

4 John Dickinson 

Richard Bassett 
Jaco: Broom 

f James McHenry 
Dan of St Thos Jenifer 
DanL Carroll 

fjohn Blair 

\James Madison Jr. 

£ m Blount 

chd Dobbs Spaight. 

1 Williamson 

J. Rutledge 

Charles Cotesworth Pinckney 
1 Charles Pinckney 
Pierce Butler. 

{ William Few 
Abr Baldwin 


[The original Constitution was ratified by the States in the following 
order. Delaware, December 7, 1787; Pennsylvania, December 12, 1787; New 
Jersey, December 18, 1787; Georgia, January 2, 1788; Connecticut, Jan- 
uary 9, 1788, Massachusetts, February 6, 1788; Maryland, April 28, 1788; 
South Carolina, May 23, 1788; New Hampshire, June 21, 1788; Virginia, 
June 26, 1788, New York, July 26, 1788; North Carolina, November 21, 
1789; Rhode Island, May 29, 1790.] 

[Articles m addition to and amendment of the Constitution of the United 
States of America, adopted pursuant to the Fifth Article of the original 
Constitution.] 
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[ARTICLE I] ^ 

Congress shall make no law respecting an establishment of religion, or 
prohibiting the free exercise thereof, or abridging the freedom of speech, 
or of the press, or the right of the people peaceably to assemble, and to 
petition the Government for a redress of grievances. 

[ARTICLE II] 

A well regulated Militia, being necessary to the security of a free State, 
the right of the people to keep and bear Arms, shall not be infringed. 

[ARTICLE III] 

No Soldier shall, in time of peace be quartered in any house, without 
the consent of the Owner, nor in time of vvar, but in a manner to be pre- 
scribed by law. 

[ARTICLE IV] 

The right of the people to be secure in their persons, houses, papers, and 
effects, against unreasonable searches and seizures, shall not be violated, and 
no Warrants shall issue, but upon probable cause, supported by Oath or 
affirmation, and particularly describing the place to be searched, and the 
persons or things to be seized 

[ARTICLE V] 

No person shall be held to answer for a capital, or otherwise infamous 
crime, unless on a presentment or indictment of a Grand Jury, except m 
cases arising in the land or naval forces, or m the Militia, when in actual 
service in time of War or public danger, nor shall any person be subject 
for the same offence to be twice put in jeopardy of life or limb, nor shall be 
compelled in any criminal case to be a witness against himself, nor be de- 
prived of life, liberty, or property, without due process of law, nor shall 
private property be taken for public use, without jUst compensation. 

[ARTICLE VI] 

In all criminal prosecutions the accused shall enjoy the right to a speedy 
and public trial, by an impartial jury of the State and district wherein the 
crime shall have been committed, which district shall have been previously 
ascertained by law, and to be informed of the nature and cause of the 
accusation, to be confronted with the witnesses against him, to have com- 
pulsory process for obtaining witnesses in his favor, and to have the As- 
sistance of Counsel for his defence. 

®The first ten Amendments were all proposed by Congress on September 25, 1789, and 
were ratified and declared in force on December 15, 1791. 
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[ARTICLE VII] 

In suits at common law, where the value m controversy shall exceed tvv^enty 
dollars, the right of trial by jury shall be preserved, and no fact tried by a 
jury shall be otherwise re-examined m any Court of the United States, than 
according to the rules of the common law. 

[ARTICLE VIII] 

Excessive bail shall not be required, nor excessive fines imposed, nor cruel 
and unusual punishments inflicted 

[ARTICLE IX] 

The enumeration in the Constitution of certain rights, shall not be con- 
strued to deny or disparage others retained by the people. 

[ARTICLE X] 

The powers not delegated to the United States by the Constitution, nor 
prohibited by it to the States, are reserved to the States respectively, or to the 
people. 

[ARTICLE XI] 

The Judicial power of the United States shall not be construed to extend 
to .any smt in law or equity, commenced or prosecuted against one of the 
United States by Citizens of another* State, or by Citizens or Subjects of any 
Foreign State. 

[ARTICLE XII] 

The Electors shall meet in their respective states, and vote by ballot for 
President and Vice-President, one of whom, at least, shall not be an inhabi- 
tant of the same state with themselves, they shall name in their ballots the 
person voted for as President, and in distinct ballots the person voted for as 
Vice-President, and they shall make distinct lists of all persons voted for 
as President, and of all persons voted for as Vice-President, and of the 
number of votes for each, which lists they shall sign and certify, and transmit 
sealed to the seat of the government of the United States, directed to the 
President of the Senate,— The President of the Senate shall, in the presence 
of the Senate and House of Representatives, open all the certificates and the 
votes shall then be counted; — The person having the greatest number of votes 
for President, shall be the President, if such number be a majority of the 
whole number of Electors appointed; and if no person have such majority, 
then from the persons having the highest numbers not exceeding three on 
the list of those voted for as President, the House of Representatives shall 
choose immediately, by ballot, the President. But in choosing the President, 

Proposed by Congress on March 5, 1794, declared ratified on January S, 1798. 

“ Proposed by Congress on December 12, 1803; declared ratified on September 25, 1804. 
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the votes shall be taken by states, the representation from each state having 
one vote; a quorum for tins purpose shall consist of a member or members 
from two-thirds of the states, and a majority of all the states shall be neces- 
sary to a choice. [And if the House of Representatives shall not choose a 
President whenever the right of choice shall devolve upon them, before the 
fourth day of March next following, then the Vice-President shall act as 
President, as in thp case of the death or other constitutional disability of the 
President ] — The person having the greatest number of votes as Vice- 

President, shall be the Vice-President, if such number be a majority of the 
whole number of Electors appointed, and if no person have a majority, 
then from the two highest numbers on the list, the Senate shall choose the 
Vice-President, a quorum for the purpose shall consist of two-thirds of the 
whole number of Senators, and a majority of the whole number shall be 
necessary to a choice. But no person constitutionally ineligible to the office 
of President shall be eligible to that of Vice-President of the United States. 

[ARTICLE XIII] IS 

Section i Neither slavery nor involuntary servitude, except as a punish- 
ment for crime whereof the party shall have been duly convicted, shall exist 
within the United States, or any place subject to their jurisdiction. 

Section 2 Congress shall have power to enforce this article by appro- 
priate legislation. 

[ARTICLE XIV] 

Section i. All persons born or naturalized in the Umted States, and sub- 
ject to the jurisdiction thereof, are citizens of the United States and of the 
State wherein they reside. No State shall make or enforce any law which 
shall abridge the privileges or immunities of citizens of the United States; 
nor shall any State deprive any person of life, liberty, or property, without 
due process of law, nor deny to any person within its jurisdiction the equal 
protection of the laws. 

Section 2. Representatives shall be apportioned among the several States 
according to their respective numbers, counting the whole number of persons 
in each State, excluding Indians not taxed But when the right to vote at 
any election for the choice of electors for President and Vice President of the 
United States, Representatives in Congress, the Executive and Judicial officers 
of a State, or the members of the Legislature thereof, is denied to any of the 
male inhabitants of such State, being twenty-one years of age, and citizens 
of the United States, or in any way abridged, except for participation in re- 
bellion, or other crime, the basis of representation therein shall be reduced 
in the proportion which the number of such male citizens shall bear to the 
whole number of male citizens twenty-one years of age in such State. 

^ Changed by Amendment XX 

Proposed by Congress oi) Feb£i|a^ i, 1865, declared ratified on December 18, 1865. 

^Proposed by Congress on June 1866, declared ratified on July 28, 1S68. 
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Section 3. No person shall be a Senator or Representative m Congress, 
or elector o£ President and Vice President, or hold any office, civil or rniiitary, 
under the United States, or under any State, who, having previously taken 
an oath, as a member of Congress, or as an officer of the United States, or 
as a member of any State legislature, or as an executive or ludicial officer of 
any State, to support the Constitution of the United States, shall have en- 
gaged m insurrection or rebellion against the same, or given aid or comfort 
to the enemies thereof But Congress may by a vote of tvvo-thirds of each 
House, remove such disability 

Section 4. The validity of the public debt of the United States, author- 
ized by law, including debts incurred for payment of pensions and bounties 
for services in suppressing insurrection or rebellion, shall not be c^uestioned. 
But neither the Umted States nor any State shall assume or pay any debt or 
obligation incurred in aid of insurrection or rebellion against the United 
States, or any claim for the loss or emancipation of any slave; but all such 
debts, obligations and claims shall be held illegal and void. 

Section 5. The Congress shall have power to enforce, by appropriate 
legislation, the provisions of this article. 


[ARTICLE XV] 

Section i. The right of citizens of the Umted States to vote shall not be 
denied or abridged by the United States or by any State on account of race, 

color, or previous condition of servitude. 

Section 2. The Congress shall have power to enforce this article by ap- 
propriate legislation. 

[ARTICLE XVI] 

The Congress shall have power to lay and collect taxes on mcomes, from 
whatever source derived, without appomonment among the several States, 
and without regard to any census or enumeration. 


[ARTICLE XVII] « 

(i) The Senate of the Umted States shall be composed of two Senators 
from each State, elected by the people thereof, for six years; and eaA Senator 
shall have one vote. The electors in each State shall have the qualifications 
requisite for electors of the most numerous branch of the State legislature. 

(3) When vacancies happen in the representation of My State in t e 
the executive authority of such State shall issue wnts of election to 
fill such vacancie: Promded. That the legislature of any State may emjwwer 
the executive thereof to make temporary appointments until the people till 
the vacanaes by election as the legislature may direct. 

“Proposed by Congress on February 27, 1869, declared raided on March 30. 1870. 

“koposed by Congress on July 12, 1909; 1913 

“Pio^ by Congress on May 16, 1912; declared ratified on May 31. >9 3 
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(3) This amendment shall not be so construed as to affect the election or 
term of any Senator chosen before it becomes valid as part of the Constitu- 
tion. 

[ARTICLE XVIII] 

[Section i. After one year from the ratification of this article the 
manufacture, sale,^or transportation of intoxicating liquors within, the im- 
portation thereof into, or the exportation thereof from the United States and 
all territory subject to the jurisdiction thereof for beverage purposes is 
hereby prohibited. 

Section 2 The Congress and the several States shall have concurrent 
power to enforce this article by appropriate legislation. 

Section 3 This article shall be inoperative unless it shall have been rati- 
fied as an amendment to the Constitution by the legislatures of the several 
States, as provided m the Constitution, within seven years from the date of 
the submission hereof to the States by the Congress ] 

[ARTICLE XIX] 20 

(1) The right of citizens of the United States to vote shall not be denied 
or abridged by the United States or by any State on account of sex 

(2) Congress shall have power to enforce this article by appropriate legis- 
lation. 

[ARTICLE XX] 21 

Section i. The terms of the President and Vice-President shall end at 
noon on the 20th day of January, and the terms of Senators and Representa- 
tives at noon on the 3d day of January, of the years in which such terms 
would have ended if this article had not been ratified; and the terms of their 
successors shall then begin 

Section 2. The Congress shall assemble at least once in every year, and 
such meeting shall begin at noon on the 3d day of January, unless they shall 
by law appoint a different day 

Section 3 If, at the time fixed for the beginning of the term of the Presi- 
dent, the President elect shall have died, the Vice-President elect shall become 
President. If a President shall not have been chosen before the time fixed 
for the beginning of his term, or if the President elect shall have failed to 
qualify, then the Vice-President elect shall act as President until a President 
shall have qualified, and the Congress may by law provide for the case 
wherein neither a President elect nor a Vice-President elect shall have quali- 
fied, declaring who shall then act as President, or the manner in which one 

Proposed by Congress on December 17, 1917, declared ratified on January 29, 1919. 

Repealed by Amendment XXI. 

Proposed by Congress on June 5, 1919, declared ratified on August 26, 1920. 

^Proposed by Congress on March 2, 1932, declared ratified on February 6, 1933. 
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who is to act shall be selected, and such person shall act accordingly nnti! a 
President or Vice-President shall have qualified 

Section 4 The Congress may by law pro\ide for the case of the death of 
any of the persons from whom the House of Representatives mav choose a 
President whenever the right of choice shall have devolved upon them, and 
for the case of the death of any of the persons from vv horn the Senate may 
choose a Vice-President whenever the right of choice sl^all have devolved 
upon them 

Section 5, Sections i and 2 shall take effect on the 15th day of October 
following the ratification of this article. 

Section 6 This article shall be inoperative unless it shall have been rati- 
fied as an amendment to the Constitution by the legislatures of three-fourths 
of the several States within seven years from the date of its submission. 

[ARTICLE XXI] 22 

Section i. The eighteenth article of amendment to the Consutution of 
the United States is hereby repealed 

Section 2. The transportation or importation into any State, Territory, 
or possession of the United States for delivery or use therein of intoxicating 
liquors, in violation of the laws thereof, is hereby prohibited. 

Section 3 This article shall be inoperative unless it shall have been 
ratified as an amendment to the Constitution by conventions in the several 
States as provided in the Constitution, within seven years from the date of 
the submission hereof to the States by the Congress. 

[Proposed Child Labor Amendment] 2^ 

Section i. The Congress shall have power to limit, regulate, and prohibit 
the labor of persons under eighteen years of age. 

Section 2. The power of the several States is unimpaired by this Article 
except that the operation of State laws shall be suspended to the extent 
necessary to give effect to legislation enacted by the Congress. 

Proposed by Congress on February 20, 1933, declared ratified on December 5, 1933 
Amendment XXI was the first to require ratification by state conventions 

“This amendment is now before the states for ratification, havmg been proposed by 
Congress on June 2, 1924. 
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Buck V Beil, 555-556 
Budget 

federal, 169, X43-X45, 146 
state, 343-345 

Bunting V Oregon, 548-549 
Burdeau v McDowall, 5 17 
Bureau of Lighthouses, 601 
Burr, Aaron 

as Vice-President, 136-137 
trial, 143 

Business, regulation of, 606-634 
Butchers’ Benevolent Assn v Crescent 
City Live Stock Landing and 
Slaughterhouse Company, xio- 

III 

C 

Cabinet, 66-67, t59-i6x 
succession to Presidency, i6i-i6i 
Vice-President in meetings of, 159 
Calder v Bull, 5x7 

Calhoun, John C , on sovereignty, 5, 191- 
19X 

California, legislature, split session, 319 
California v Central Pacific Railroad Co , 
576 

Canal Zone, 170, X71-X73 
Cannon, Joseph G , power as Speaker, 9X, 
93 > 54 

Capjper-Volstead Act, 613 
Caribbean policy, x8x-x84 
Carlisle v United States, X19 
Carroll v United States, 517-518 
Carter v Carter Coal Co , 698 
Caucus, minority government Qsee also Po- 
litical parties), 495-496 
Census, Bureau of the, 176 
Central American Court of Justice, i83“x84 
Certificate to Supreme Court, 191 
Certiorari, writ of, 193 


Chamber of Commerce of the United States, 
500 

Champion v Ames, 564-565, 569-570, 753 
Champlain Realty Co v Brattleboro, 566- 
567 

Champlin Refining Co v Corporation 
Commission of Oklahoma, 555 
Chancery Courts also Equity), 356 
Chapman v Scott, 144 
Charity, see Poor relief 
Cherokee Nation v Kansas Railway Co , 
X57 

Chicago Board of Trade v Olsen, X31 
Chicago, Burlington and Quincy Railroad 
Co V Chicago, 5x1, 579 
Child health aid, 681 
Child labor, 656, 657-658, 75X-753 
law unconstitutional, 564 
tax, X30-X31 
Children, aid to, 681 
Children’s Bureau, 177, 658, 68x, 756 
China, 166 

Chisholm V Georgia, 186 
Cincinnati, New Orleans and Texas Pacific 
Railway Co v Interstate Com- 
merce Commission, 584 
Cities, 394-4x0 
boundaries, 397-398 
British, 403 

characteristics, 394-395 
charters, 398-401 
city manager plan, 406-408 
colonial towns, 410 
commission plan, 404-406 
councils, 403 
decentralization, 418-419 
discriminations against, 417 
education, 410 

engineering departments, 411-415 

fire departments, 41 1 

French, 401-40X 

garbage disposal, 414 

graft and corruption, 404 

health, 410, 745 

home rule, 399 

interest of state in, 401-403 

legal status, 395-397 

limitations on, 397-398 

medieval towns, 409-410 

metropolitan areas, 417-418 

place of, m economic system, 419 

planning, 414-41 5 

police, 410 

public utilities, 415-417 
reform, 404-409 
school systems of, 734 
sewage, 413 
strong mayor, 408-409 
water supply, 41X-413 
zoning, 415 
Citizenship, X09-X19 
acquisition of, X09, xii-xi8 
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Citizenship Cc^nf ) 
dual, 109-11 1 

due process in determination of, 538- 
535 

expatnauon, 117-118 
forfeiture, 118-119 
Indians, 111 

married women, 116-117 
privileges and obligations, zqj-iii 
state, 109-11 1, 301-303 
treason, 119 
City manager, 406-408 
Civil Aeronautics Authority, 603 
Civil cases, 360, 364 
Civil service, 477-494 
Act of 1883, 480 
appointments to, 4^6-487 
apportionment of appointments, 487 
British system, 494 
criticism of, 487-488 
employees, number and distribution, 
484-485 

extension to upper grades, 493-494 
merit -without examinauons, 478-479, 
485 

noncompetitive tests, 
personnel 

administration, 488 
classification, 490 
political aaivity, 487 
ostmasters included, 483 
residential extentions, 480-481 
promotions, 488-489 
recessions, 481-483 
reform, 478-480 
removals, 489 
retirement, 490-491 

RooJbvelt, Franklin D , orders of, 48z- 

483 

veteran preference, 487 
Civil Service Commission, U S , control of 
employees, 491-493 
relation to Congress and President, 491 
Civil service commissions, 485, 491 
Civil service examinations, 485-486 
Civil service systems, organization, 483- 

484 

Civil suits, 52.3 

Civil Works Administration, road build- 
ing, 740 

Civilian Conservation Corps, 178, 690 
Claims against United States, zo3-io4 
Claims, small, 371-37Z 
Clark Distilling Co v Western Maryland 
Railway Co , 754 

Clay, Henry, “American System,” Z34 
Clayton Act (see also Federal Trade Com- 
mission), 595, 609-611 
exemptions, 613 
Coal, 665-666, 6^-^9 
Coast and Geodetic Survey, 601 
Coast Guard, 167, 601, 6oz 


Codes of fair competition, sse National In- 
dustrial Recovery Act 
Coe V Errol, 566 
Coins, 635-636 
Collector v Da} , izj 
Colomes, of United States, Z57-Z74 
Combinanon sales, 616 
Comity clause, 301-303, 3S1-3S1 
Commerce clause, 63-64 
Commerce, Department of, 175-177 
air transport atioi^ 601-603 
Coast and Geodetic Sur\ev, 601-601 
Fisheries, Bureau of, 176, 691-693 
Lighthouses, Bureau of, 601 
Marine Inspection and Navigation, Bu- 
reau of, 6oi 
Patent Office, 177, 104 
Commerce, regulation (tee also Transporta- 
tion and Business, regulation of)» 
50-51, 561-578 

Commissioners, United States, see United 
States Commissioners 
Commodity Credit Corporation, 178, 711, 
718-719 
Common law 
defined, 359 
remedies, 360 
Commumcations, 603-604 
Communications Commission, federal, see 
Federal Communications Commis- 
sion 

Commnmsm, i5“i9, 11, 13, 16-17 
Compacts between states, 197-1^8 
Competition, unfair (see also Feaerai Trade 
Commission) 

legal remedies, ordinary, 619 
Compromises of the Constitution, 49^1 
Comptroller (state), 348 
Comptroller General (U S ), 145-148 
Conciliation, 371-373 
Conciliation tovice, United States, see 
United States Conciliation Service 
Concurrent power, 61 
Conference committees, 130-131 
Conference of Senior Circuit Judges, see Jn- 
diaal Conference of Senior Circuit 
Judges 

Congress, 68-131 
contempt, 77-79 
debate, 76-78 

directing force for departments, 491 
first meeting set, 55 
investigations, 77“75 
meeting of, 73 
members 

expulsion of, 76-77 
privileges, 75, 76 
salaries, 77 
time of choosing, 73 
quorum, 75 
sessions, 73-75 
votmg, 75 
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Congress of the Confederation, 35-38, 187- 

^89 

Congress, Second Continental, see Second 
Continental Congress 
Congressional Record, in, 1x7-118 
Connally Oil Act, 174 
Conservation, 686-709 
Department of, proposed, 179 
laws, constitutionality, 554-555 
Conservatism, 16 
Constable, 370-371, 416 
Constitution 
adoption, 51-53 
amendment, 58-61 
conventions of, 64-65 
goes into effect, 55-56 
process of amendment, 58 
ratified, 53-55 

Constitutional Convention, 41-56 
compromises, 49-51 
Constitution adopted, 51-53 
Hamilton's Plan, 48 
hours of meeting, 41 
houses, two, agreed upon, 47 
law of the land, 49-50 
leaders, 41 

lower house to be elected, 47 
New Jersey Plan, 46-48 
organization, 41 

Paterson Plan, see New Jersey Plan 
Pinckney Plan, 46 

President, method of choosing, 51-51 
rules, 41 
secrecy, 41 

Senators, method of choosing, 47 
Virginia Plan, 45 
voting, 41 

Constitutional guarantees, waiver of, 515- 
516 

Constitutions, state, see State Constitutions 
Consular courts (see also Federal Courts), 
166 

Consuls, 166 
Contempt, 77-79 
of court, 144-145 

Continental Congress, Second, see Second 
Continental Congress 

Contract 

breach of, defined, 360 
social, 9-13 
tying, 6iO”6ii 
Contract theory, 9-13, 31 
Contractors, federal, 664-665 
Contracts, obligation of, 517-518 
Convention of 1787, see Constitutional Con- 
vention 

Conventions, see Political parties 
Cooley V Board of Wardens, 573 
Copyright, 177 
Cornell v Coyne, ii8 
Coroner, 371, 416 
Corporation tax, 116-117 


Corporations 
characteristics of, 3 
comity clause, and, 303, 381-381 
creation of, 616-618 
due process of law, entitled to, 303 
Corporative state, 10, 11 
Corrupt practices acts, 471-475 
Cosmetics, advertising, 618 
Costa Rica, relations with, 183-184 
Cotton, compulsory restriction of, 715 
Council of Personnel Administration 

Cu s), 493 

Counselman v Hitchcock, 583 
Counties (see also Rural areas), 411-433 
County Court, 355-357 
Court of Appeals (state), 357 
Court of Claims, see Federal Courts 
Courts (see also Federal courts, State courts, 
and Criminal cases) 
administration, 377 
appeals, 363, 378-379 
the bar see Bar (the) 
civil cases, see Civil Cases 
Constitution, and the, 63-64 
cost of justice, 376-377 
crime, and, 761 
District of Columbia, 175 , 177 
highest, state, 357-359 
intermediate, state, 357 
judges, Judges 

judgments, full faith and credit, 301-301 

of first instance, 357 

procedure, 378-379, 511-513 

special, 356-357 

territorial, 155 

trial, 357 

Coyle V Smith, 190 
Credit, agricultural, 715-711, 

Credit Unions, 710 
Cnme, 757-775 
causes, 758-761 
child delinquency, 774 
federal legislation, ySj-yyo 
punishment, theory of, 770-771 
Criminal cases 
defined, 360 
procedure, 360-364 

Criminal trials, requirements, 511-513 
Crop restrictions, 713 
Cuba, relations with, 181 
Cumulative voting, 316-317 
Currency, 635-640 
Customs 

definition of, 113 
Bureau of, 141, 601 
Customs and conventions, 64-67 

D 

Dairy Industry, Bureau of, 755 
Danbury Hatters’ Case, 608 
Daniel (The) Ball, 573 
Danish West Indies, see Virgin Islands 
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Daftmoutli College v Woodward, 517 
Darwin, Charles, publishes Origin of Species, 
a6 

Debts, local, related to states, 35^-393 
Declaration of Independence, ii, 31-33 
Declaratory judgment, 374-376 
Denmark, conciliation, 373 
Departments (U S ), 161-1S1 
heads (see also Cabinet) 


appointment, 161 
qualifications, 161 
Deposit insurance, 647-64S 
Deposit Insurance Corporation, see Federal 
Deposit Insurance Corp 
Dictatorship, 13 
Diplomats, duties, 165-166 
Direct primaries, 86-87, 444~446 
District attorney, 363, 369-370, 765 
District Court, 355-357 
District of Columbia 
Committee on the, 108 


courts, 103, 2.75, 177 
government, Z74-i79 
incorporated into United States, 154 
needy blind, aid for, 683 
old-age assistance, 682.-683 
status, 175 

unemployment compensation, 683-685 
Divine right, 9 
Divorce, 302. 

Dollar, the, 635-636, 640-643, 646-647 
Dominican Republic, 154, 173, 182.-183 
Double jeopardy, 363, 519-510 
Downes v Bid well, 64, 153 
Due process of law, 531-543 
broad interpretation, 309 
class legislation, 540-541 
compensation for property, 511, 518 
conflict with police power, 547, 553 
definiteness in criminal statutes, 540 
definition, 533 
grand jury, 535 
origins, 531-531 
petit jury, 535-536 
self incrimination, 535 
subjects of, 534 

substantive application, 532.-533, 539- 


summary procedure, 536-538 
taxation, 381 
Duties 

customs, 36, 39, 54 
tonnage, 39 

Duty, definition of, 113 


E 


Education, 732.-737 
cities, 734 
federal aid, 735-737 
independent organization, 734 
Office of, 174, 711, 735 


Educanon (cont ) 

public instruction, superintendents of, 
, 733-734 
rural 734-735 

Edwards v Umted States, 149 
Eighteenth Amendment, 61, 633, 754 
Ei Salvador, relations with, 183-2.84 
Election of 1S24, 137 
Election of 1S76, 137-139 
Elections, 464-475 
ballots, 469-47X* 

Constitutional provisions, 464 
corrupt practices aas, 472.-475 
expenditures, legitimate, 475 
polls, 469 

rresidential expenses, 475 
publicity pamphlets, 475 
registration, 468-469 
voting machines, 47Z 
Electric Home and Farm Authority, 178 
Elkins Act, 585 
Emergency Banking Act, 646 
Emergency Crop and Feed Loan Section, 
710 

Eminent domain, 510-511, 518 
Empire, of Umted States, 157-174 
Employers’ Liabilitj^ Act, 595-596 
Empiojment Service, United Stares, see 
United States Employment Service 
Engineers, Corps of, 601, 700, 701 
England, see Great Britain 
Entomology and Plant Quarantine, Bureau 
of, 755 

Equal protecuon of the laws, 541-543 
359 

Equity court, 356 

Erie Railroad Co v Tompkins, 188 
Escanaba Company v Chicago, 573-574 
Esch-Cummms Act, 591-594 
Estate taxes, see Taxation (federal and 
state) 

Ex post facto laws, 516-517 
Excise, definition of, 113 
Executive agents, 165 
Executive expansion, 133 
Expatriation, 117-118 
Expenditure, federal, 131-135, 143-148 
Experiment stations, 175 
Extradition, 300 

Extraterritorial jurisdiction, 166, 103 
F 

Fabian Society, 17 

Fact, findings of, by Federal Trade Com- 
mission, 611-613 
Factory laws, 654 
Factory system, 15 
Fairbank v United States, 118 
Fair Labor Standards Act, 656-638, 751 
Farm Board, 711-713 
Farm Credit Administration, 178, 719 
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Farm mortgages, 719 

Farm Security Administration, 710-711, 

730-731 

Fascism, 15, 11-13 

Federal Commumcations Commission, 178, 
604 

Federal Council of Personnel Administra- 
tion, 493 

Federal courts, 181-107 
administrative duties, 104-105 
Circuit Courts of Appeals, 189 
Constitutional courts, de&ied, 103 
consular courts, 103 
Court of Claims, 103-104 
district courts, 188 
independence, 184-185 
judges 

appointment, 185 
assignment, 103 
retirement, 185, 100-103 
salaries, 185 

judicial review, 101-103 
jurisdiction, 186-187, 105 
law administered, 187-188 
legislative courts, defined, 103 
need of, 181-183 
opinions, 106-107 
organization, 183-184 
public esteem, 185-186 
reorganization, 100-103 
Supreme Court, 190-103 
advisory opinions, 105-106 
judges 
ages, 190 
appointment, 198 
quality, 190 
retirement, 100-103 
judicial review, 193-103 
jurisdiction, 184, 190, 101-103 
liberals, 199-100 
protector of state rights, 308 
reorganization, 100-103 
territorial, 185 

United States Court for China, 103 
United States Court of Customs and 
Patent Appeals, 104 
Federal Credit Union Act, 648 
Federal Deposit Insurance Corp , 178 
Federal Emergency Administration of Pub- 
lic Works, 178, 707-708 
Federal Farm Board, 718, 719 
Federal Farm Loan Board, 717, 719 
Federal Farm Mortgage Corporation, 719 
Federal Home Loan Bank Board, 178 
Federal Intermediate Credit Banks, 718-719 
Federal Land Banks, 716-717, 719 
Federal Power Commission, 178, 689, 705- 
707 

Federal Kegtster, 150 
Federal Reserve Board 
Clayton Act, enforcement of, 61 1 
margins, regulations, 631-631 


Federal Reserve notes, 637-639 
Federal Reserve System 
agricultural credit, 715-716 
credit, 639 
establishment, 141 
independence, 178 
notes, 637-639 
organization, 644-645 
Federal system 
definition, 194 
reasons for adoption of, 194 
Federal Trade Commission, 611-610 
administrative tribunal, 104 
advertising, false, 750 
independent organization, 178 
problems, 613-619 
radio licenses, 604 
reorganization of, 179-180 
Federal Trade Commission v Guarantee 
Veterinary Co , 618 

Federal Trade Commission v Henry Led- 
erer & Bros ,618 

Federal Trade Commission v Sinclair Re- 
fining Co , 614 

Federal Trade Commission v Winsted Hos- 
iery Co , 617 
Federahsty 54-55, 148 
Field V, Clark, 137 
Films, prize-fight, 753 
Fingerprinting, 766-767 
Firearms, 770 

First Employers’ Liability Cases, 596 
Fisheries, Bureau of (see also Wild Life), 
176, 691-693 

Flint V Stone Tracy Co , 12.7 
Food and Drug Administration (see also 
Food and Drugs Act), 175, 619, 

713 

Food and drugs, see Food and Drugs Act 
and Food and Drug Administra- 
tion 

Food and Drugs Act (see also Food and 
Drug Administration), 150, 617, 
619, 749-75 L 752- 

Foreign and Domestic Commerce, Bureau 
of, 176 

Foreign Service, 164-166 
Foreign trade agreements, 138-2:39 
Forest Service, 175, 689, 693 
Forests, 687-690 

Fort Leavenworth Railroad Co v Lowe, 
157 

Fourteenth Amendment, 87-88, iio-iii, 

303 

France 

city government, 401-402. 
departments, 401, 432.-433 
rural areas, 432.-433 
treaties with, 33 
Fraud orders, 171, 619, 750 
Frothingham v Mellon, 131-1^4 
Fugitives, see Interstate Rendition 
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Full faith and credit, 3oi-'3C)i 
Fur-seals, ij6 
Futures, 715 

G 

Garland, Ex parte, 146 
Gas, -waste, 695 
General Accounting Office, 178 
General Land Office, 173, 689 
General -welfare, meaning of, 124 
Geological Survey, 173 
Georgia (State of) v Stanton, 194 
Germany 
dictatorship, 13 
burgomaster, 407-408 
Gerrymander, 84-85, 324-^2.6 
Gibbons v Ogden, 56x, 565-566 
Godwin, William, on anarchism, 13 
Gold, New Deal measures upon, 640-643 
Gold Clause Cases, 641-643 
Gold Reserve Act, 646 
Gouled V United States, 518-519 
Governor, 332.-346 
ability and personality, 335 
administration, in relation to the, 337- 
33S 

appointments, 337-338 
bills, in relation to, 34Z-343 
budget powers, 343-345 
fugitives, and, 198-300 
history of office, 332.-335 
legislature, in relation to the, 345-346 
miiitia, as head of the, 340 
nomination and election, 336 
pardoning power, 341-341 
r resident, compared with, 337 
qualifications, 335 
recent decline in status, 335-336 
removal, 336-337 
removal power, 338-339 
salary, 336 
term, 336 

Grand jury, 361-361, 519, 535 
Grandfather clauses, 466-467 
Granger laws, 578 
Grants-in-aid, federal, 134-^35, 756 
Great Britain 
arbitration, 373-374 
budget, 143-045 
chancellor, 359 
city government, 403 
civil service examinations, 486 
civil service organization, 494 
corrupt practices acts, 474-475 
court procedure, 378-379, 763 
declaratory judgment, 374-375 
elections, 330 
grants-in-aid, 135, 403 
influence of London society, 499 
judges, 378 
lobby, absence of, 503 
opposition party, 441 


Great Britain 

Parliament, House ot Commons 

bills, 104 . 

Committees of the whole, ici 
pro forma amendments, 203 
secrecy of debate, iii 
speaker, 91, 95 

poliacal parties, 437-43 S, 461 
poor relief, 671-674 
pnvate bills, 504 
rural areas, 431-435 
unemployment insurance, 675-674 
Green \ Biddle, 19S 

Grosjean \ American Press Co , Inc , 524 

Grossman, E\ parte, 145 

Grovey -v Townsend, Sj 

Guam, 173, 170-171 

Guild socialism, 15, 19-11, ii 

Guinn V United States, 467 

H 

Habeas corpus, writ of, 143, 191, 516 
Haiti, 173, 1S3 
Hale \ Henkel, 517 
Hall \ DeCuir, 571 
Hamilton, Alexander 
proposes plan of government, 48 
recommends warerw avs, 169 
Hammer v Dagenharc, 564, 751 
Hampton v United States, 137 
Hastings, Warren, on opium trade, 168 
Hatch Act, 711-711 
Hawaii, 174, 152, 154, 160-161 
Hawaii V Mankichi, 153 
Hayes, Rutherford B , in election of 1876, 

137. 139 

Head Money Cases, 135-136 
Health (sea aha Cities and Public Health), 
743-756 
cities, 745 

federal activities, 747-756 
liquor legislation, 754 
local authorities, 743-745 
police power and, 555-556 
research, 755 
state acavities, 746-747 
White Slave Act, 753 
Hegel, Georg W F , 9, 11 
Helvering v Davis, 679 
Helvermg v Gerhardt, 118 
Henderson v The Mayor of the City of 
New York, 574-575 

Henry, Patrick, admission to the bar, 368 
Henry v A B Dick Co , 613 
Hepburn Act, 586-589 
Hepburn v Griswold, 639 
Highways, 737 - 74 ^ 
federal aid, 739-741 
Hillv Wallace, 131 
Hinds, Asher C , Frecedmis, iii 
Hobbes, Thomas, on the state, 20 
Hoke V United States, 753 
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Holden v Hardy, 548 
Holding compame'?, 61 1 
Home Building & Loan Association v 
Blaisdell, 719 

Home demonstrators, 712.-713 
Home Economics, Bureau of, 175 
Home Loan Bank Board, Federal, see Fed- 
eral Home Loan Bank Board 
Homes and housing, lending agencies for, 
649 

Honduras, relations wijh, z83-2.84 
Hooe V Jamieson, X55 
Hours ox labor, regulation of, 547, 654-657 
Hours of Service Act, 595 
House of Representatives (US) 
amendments, 103 
appropriations, X43 
Appropriations, Committee on, 145 
bills 

District of Columbia, 108 
drafting, 104 
private, 107-108 
procedure, 1 04-1 09 
calendars, 94, 106-108 
Calendar Wednesday, 94, 107 
caucus, 97, 113-115 
clerk, 88 

Committee of the Whole, 101-103, 109 
Committee on committees, 97, 114-115 
Committee on Rules, 93, 94, 97, loi, 116 
Committee on Ways and Means, and 
tariff, 139-140 
committees, 91-98, 105-106 
appropriations, 99-101 
ma)or, 116 

Ways and Means, 97, 98-100 
Conference, 97, 113-115 
conference committee reports, 13 1 
Congressional Campaign Committee, 
115-116 

debate, 109-1 ii 
previous question, 109-110 
unanimous consent, 109 
democracy, 116-117 
election of President, 135 
extensions of remarks, iii 
financial bills, 98-101 
first meeting, 88 
floor leader, 114-116 
heads of departments before, 159-161 
journal, iii 
members 

apportionment, 87-88 
election, 83-90 
oath, 88 

qualifications, 89-91 
term, 85-86 
minority party, 44z 
motions, 
dilatory, 96, 109 
to reconsider, 109 
unanimous consent, 95 


Home of Representatives (US) (^conf ) 
order of business, in 
party organization, 113-116, 441 
policy committee, 115-116 
Private Calendar, 94 
quorum, 95, 109 
reapportionment, 8i-8i 
recognition, 93, 94 

revolution of 1909-11, relation to lobby, 
504 

roll calls, no 
rules, 91, m 
seniority, 9^, 97, 116 
size, 8i~8z 

speaker, 88, 91-96, 101, 114, 116 
overthrow and democratization of 
House, 116-117 
steering committee, 114-115 
suspension of rules, 95 
Ways and Means Committee, 143, 145 
whip, 114-115 

Houston Railway v United States, 571 
Humphrey's Executor v United States, 157 
Hurtado v. California, 361, 531, 535 

I 

Idealism, 9, 14 
Immigration, 110-111 
quotas, 111-111 

Immigration and Naturalization Service, 
177 

Impeachment and trial, 118-130 
of governor, 336-337 
Impost, definition 01, 113 
Income tax, 116 

Income tax (state), see Taxation (state) 
Incrimination, compulsory, 516-519 
Independent establishments, 178 
Independent Treasury System, 644 
Indian Affairs, Office or, 173 
Indictment, 361, 511 
Individualism, 13-17, 31 
Individual rights, 5 11-557 
Industrial disputes, 659-664 
Industrial Revolution, 15, 349-350, 653- 
654 

Inflation Act, 646 
Information (in courts), 361, 761 
Inheritance taxes, see Taxation 
Initiative and referendum, 3 11-3 11, 405- 
406 

Injunctions, 177, 511, 663-664 
Inland Waterways Corporation, 601 
Insular Affairs, Bureau of, 170 
Insular Cases, 151-154 
Insurance, regulation of, 564, 651 
Interior, D^artment of the, 173-174 
change or name, 179 
National Bituminous Coal Commission, 
698 

National Park Service, 689-690 
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Interior, Department of the (cont ) ' 

Petroleum Conservation Division, 696 j 
Reclamation, Bureau of, joi-yoz , 

Territories and Island Possessions, Divi- [ 
Sion of, i6o, x 67, 171, 174 t 

water power control, 705-706, 707 j 

Intermediate Credit Banks, 719-710 | 

Internal revenue, 140-141 
Internal Revenue, Bureau of, collecaon of 
taxes, 141 

International Business Machines Corp v 
United States, 614 

International Harvester Co of America v 
Commonwealth of Kentucky, 540 
International Textbook Company v Pigg, 

565 

Interstate comity, 301-303 I 

Interstate commerce Qee also Business , regu- 
lation of, and Transportation), 
561-578 

admiralty jurisdiction, and, 576-577 
bills of exchange, broker in, 565 
cases, number, 561-561 
Child Labor Law, 564 
“commerce,” definition of, 561 
commerce clause, importance, 561-561 
Congressional control, extent of, 570 
exclude, power to, 748 
“flow of commerce,” 568-569 
health powers, 747"755 
indecent literature, 753 
insurance, 564 
interstate journey, 565-569 
beginning, 566 
interruptions, 566-567 
end, 567-569 

intrastate commerce, 570-571 

lottery tickets, 564-565, 569-570 

manufacture not included in, 563-564 
original package doctrine, 567-569 
prohibition, 569 1 j 

Pure Food and Drugs Act, Food and 

Drugs Act and Food and Drug 
Administration 
quarantine, 754“755 
rates, 570-571 
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state taxation of, 575-57^ 
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561-563 

wild animals, 565 
Interstate Commerce Commission 
administrative tribunal, 104 
air transportation, 601-603 
changes in, 591 

Clayton Act, administration or, 611 
establishment, 581-583 
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foreign commerce, 601 
independence, 178 
Mann-Elkins Law, 603 
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orders, enforcement, 5S4 
organization and procedure, 599-600 
powers delegated to the, 150 
rates, future, 5 84 
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584 
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Interstate Commerce Commissior \ Cin- 
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Interstate rendition, 194, x98-3oi, 767 
Intrastate commerce, 570-5 
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Possessions, and Navy, Depart- 
ment of the 
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Jackson, Ex parte, 753 

Jacobson v Massachusetts, 555, 745 
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Japanese exclusion, 153 

Jay, John, treaty, 15Z 
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election of 1800, 136-137 
Ignores court summons, 143 
Johnson, Andrew 
impeachment, 118 
Tenure of Office Act, and, 155-156 
Joint-Stock Land Banks, 717, 72-0 
Jones V United States, Z5 1 
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quality, 367, 765 
removal, 366 
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Jufficial Conference of Senior Circuit 
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grand, 761 
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Justice, Department of 
defense of suits, xoi 

Investigation, Bureau of, 170-171, 766- 
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organization, i70’“i7i 
Justice of the peace, 353“354 
county court, 414, 416 
county officer, 4x6 
trials, 361 ^ 
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Labor, child, see Child labor 
Labor, Department of 
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Labor disputes, railroad, 538-593 
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Lawton v Steele, 536-538 
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Liquor sales, 633 
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problems of the, 503-505 
regulation, 5 ox 
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Meat inspection, 713, 749, 751-751 
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Metropolitan areas, 417-418 
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Mothers' pensions, 670 
Motor carriers, 594 
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tax on, 1x9-130, 751 
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spoils, 478 
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National Convention, see Political parties 
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child labor, 751 
coal code, 697 
labor conditions under, 656 
labor disputes, 660-661 
petroleum control, 696 
President’s ordinance power, 150 
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self-regulation of mdustry, 10-11 
National Labor Relations Act (see also Na- 
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National Youth Administration, 736 
Natural justice, 533 
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Nature, state of, 9-11 
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jurisdiction over islands, i6i 
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organization, i7Z“i73 
origin, 34 

smaller islands under, 173 
Nebbia v New York, 55^-553 
Negroes 

segregation of, 540-541 
separate accommodations, 571 
suffrage, 86-87, 466-468 
New Deal 
in South, 440 
m Supreme Court, 198-2.00 
monetary measures, 640-643 
self-regulation of industry, zo-zi 
New Jersey plan, 46-49 
New State Ice Co v Liebmann, 551-551 
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New York, New Haven and Hartford Rail- 
road V New York, 574 
New V United States, 5 13 
Newberry v United States, 86 
Nicaragua, relations with, 183-184 
Nixon V Condor, 87 
Nixon V Herndon, 86-87 
poss^ut, 369 

Nominations, see Political parties 
Nonpartisan primaries, 445 
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Co , 641-643 
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Northern Securities Case, 608 
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Nortz V United States, 641-643 
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Ocean Island, 160-161 
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Old-age pensions, 670-671, 678-680 

Oleomargarine, tax, 119-130, 714 
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Open Door, 153 
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Original package doctrine, 567-579 

Owings V Speed, 56 
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Pace V Burgess, 135-136 
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Y Oregon, 194 

Packers and Stockyards Act, 568-569, 713- 
714 

Pan American Conferences, 167 
Pan American Union, 167 


Panama Canal 
operation of, 169 
tolls, 141 

Panama Canal Act, 590 

Panama Canal Office, 170 

Panama Refining Co v Ryan, 150, 696 
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governor’s power of, 341-341 
President’s power of, 144-146 
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origins, 68-69 
Parole, 144, 170, 773, 774 
Patent Office, United States, 177, 104 
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ment, 47-48 

Patton V United States, 516 
Paul V Virginia, 564, 565 
Pendleton Act, 480 

Pensacola Telegraph Co v Western Union 
Telegraph Co , 561-563 
Pensions, Bureau of, 170 
People, rights of the, 514-515 
Perry, Commodore 

assists in establishment of Liberia, 173 
opens Japan, 173 
Perry v United States, 641-643 
Personal property, 383, 384-385 
Petition, right of, 5 14-5 15 
Petroleum, regulation of industry, 694-696 
Petroleum Conservation Division, 174, 696 
Petit jury, Jury, petit 
Philippines, 161-166 

Piek V Chicago and North Western Rail- 
way Co , 579 

Pinckney, Charles, presents plan of govern- 
ment, 46 

Pinckney plan, 46, 49 
Pleadings, 378 
Plessy V Ferguson, 541 
Pluralism, 8-9, 11 
Pocket Veto Case, 148 
Polar regions, jurisdiction over, 17a 
Police department (see also CitiesJ, 370, 
763-765 
Police jury, 414 
Police power, 545-557 
contracts, and, 518 
federal, 747-748 

legislature, exercised by state, 305 
limited by due process of law, 547, 553 
Political parties, 65, 437-463 
bosses, 460-461 
caucus, 443 
committees, 457-460 
Congressional committees, 458, 461 
conventions, 443-457 
Democratic party, of two wings, 453-454 
Democratic-Republican alignment, 439, 
440 
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Political parties (cont ) 
direct primaries, 444-445 
endurance, 438, 440 
“Era of Good Feeling,” 439-440 
Federalist-Republican rivalry, 439 
functions, 37, 441 
legal recognition, 445-446 
machines, 460-461 
maintaining umty, 439 
minor parties, 440-441 
national basis of, 442.-443 
national campaign, 461-463 
National committees, 446-458, 461-462. 
National Convention, 446-457 
candidate, qualities, 455-456 
choice of delegates, 448 
choosing the candidate, 45a-456 
committees, 449-450 
composition, 446-448 
convention scene, 448-449 
demonstrations, 454-455 
National committee, choice of, 457 
organization, 449 
platform, 451 
two-thirds rule, 453-454 
unit rule, 451-453 

Vice-Presidential candidate, 456-457 
nominations, 443-457 
nonpartisan primaries, 445 
opposition party, 442. 
personal appeals, 461-463 
platform, 451-451 
primaries, direct, 444 
public meetings, 461 
Senatorial committees, 458, 461 
state and local committees, 458-460 
two-party system, 437-441 
Whigs, 439 -“ 44 o 
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Political theory, 3-2.8 
definition of, 3 
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Poor relief 

British experience, 671-674 
local, 669 

mothers’ pensions, 670 
old-age pensions, 670-671 
private, 667-668 
state, 668-669 
state supervision, 670 
Population, decentralization, 418-419 
Populist movement, 439 
Positivists, 6-7 
Post office, organized, 34 
Post Office Department, 171-172. 
air mail schedules, 603 
fraud orders, 75^ 
receipts, 2-41-242. 


Postal savings svstem, 17 1, 64S 
Postmaster General and spoils, 478 
Potato Act, 72.5-7a6 
Poverty, factors in, 667 
Powell V Alabama, 536 
Powers, separation of, 69-70 
Presentment, 361 
Presidency 
growth of, 142. 
succession, 136, 161 
President, U S , 133-158 
appointments, 154-15 5, 337 
basis of po^ver, I4^ 
campaign expenses, 475 
candidate for office of 
acceptance speech, 457 
qualities, 455-456 
choice of electors for, 140 
compared with state go\ernor, 337-338 
compensation, 141 
coordinating agencv, 159 
delegation of power of taxation to, 237- 

departments, in relation to, 492 
election, 51-52, 13 5 -137 
executive agreements, 153-154 
executive pow ers, 154-158 
independence of courts, 1 42-145 
judicial powers, 144-146 
legislative power, 146-151 
message, 146-147 
minority, 140-141, 495-496 
nomination, 452-456 
ordinances, 146, 149-15 1 
proclamations, 146, 149-15 1, 2.90 
qualifications, 141 
removals, 155-158 
signmg of bills, 146-149 
treaties, 146, 151-154 
veto, 146-149 
war powers, 150 
Presidential electors 
choice of, 133 
first meeting, 5j 
independent judgment, 65 

^ote, 134-135 , 

President’s Re-emplovment Agreement, see 
National Industrial fecovery Act 
Press, freedom of, 513-5^4 
Pressure groups, 495-497 
Price cutting, 615 
Price fixing, 614’^! 5 
Pnce-up articles, 618 
Primaries, 444-446 
federal powers over, 86-87 
state powers over, 86-87 
Prisons, 760, 774~775 
Bureau of, 170 
Private bills 
British, 504 
lobby, 504 
Pnze Cases, 64 
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Procedural rights, 511 
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Prohibition 
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writ of, 1^2. 

Propaganda, 18, 508 

Propeller (The) Genessee Chief v Fitz- 
hugh, 577 
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Proprietors of the Warren Bridge, 
517-52.8 

Prosecuting attorney, in rural areas, 416 
Protectorates, 175-184 
Public health, aid, 681 
Public Health Service, 168, 601, 68i, 755, 
756 

Public instruction, Superintendent of, 
(state), 348 
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549-553, 618-619 
Public opinion, 505-508 
creation of, 508 
discovery of, 506-507 
Public purpose, 64, 114, 381 
Public Roads, Bureau of, 175, 739-740 
Public Utility Act, 619, 63a 
Public Works, Department of, proposed, 

179 

Public Works Administration 
education, aid to, 736 
loans, 649 
road building, 740 
Public works program, 174 
Puerto Rico 

citizenship, 111, ai6, 153-154 
government, 174, 166-168 
Pullman's Palace Car Co v. Pa , 576 
Pumpelly v Green Bay Co , 511 
Punishments, cruel and unusual, 513-514 
Pure Food and Drugs Act, see Food and 
Drug Administration and Food 
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Q 

Quarantine, 754-755 
Quorum, 61, 75, 95, 101, 109 
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Railroad Retirement Board v Alton Rail- 
road Co , 596 

Railroads, see Transportation 
Rapier, In re, 753 
Rassmussen v. United States, 154 
Real property, 383, 384-385 


Recall, 339-340 
in cities, 405-406 
of governors, 337 
of judges, 366 

Reciprocal trade agreements, X38-X39 
Reclamation, Bureau of, 174, 693, 701-701, 
715 

Reconstruction Finance Corporation, 178 
646, 649 

Reed, Thomas B , rules, 95-96 
Referendum, see Initiative and Referendum 
Regional Agricultural Credit Corporations, 
710 

Registration, 468-469 
Relief, see Rural relief 
Religion, freedom of, 5 11-5 13 
Rendition, see Interstate rendition 
Reorganization, government, 17S-181, 147- 
248, 491-493 
Representation 
jfunctional, 10-13 
proportional, 13, 317-330 
Representatives, apportionment, 49 
Representatives, House of, see House of 
Representatives 

Republican form of government, 194 
Resettlement Administration, 710, 730-731 
Retirement of employees, railroads, 596- 
598 

Revolution, right of, ii, 31, 70 
Reynolds v United States, 513 
Rhode Island v Massachusetts, 193 
Rhodes v Iowa, 754 
“Riders,” defined, 341 
Roads Oee also Highways), 737-741 
Roberts v Reilly, 199 
Roosevelt, Theodore 
coal strike, and, 665-666 
Panama, and, 171-173 
Root, Eiihu, exchange of notes with Am- 
bassador Takahira, 153 
“Rotten boroughs,” 315 
Rousseau, Jean Jacques, on the state, ii-ii 
Rural areas, 411-433 
administration, 430-431 
chief executive, 414 
county board, 413-414 
county characteristics, 419-430 
county court, 414 
county, in New England, 418 
county subdivisions, 419 
courts, 416 
France, 431-433 
Great Britain, 431-433 
justices of the peace, 416 
legal status, 411-413 
local autonomy, 433 
New England towns, 417-418 
officers, 416-417 ^ 

relief, 730 

separation of powers, 415 
sheriff, 415-416 
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Rural areas (cont ) 
special districts, 419 
township, 418-42.9 
variety, 413-414 

Rural Electrification Administration, 178, 
707-708 
Russia, 18-19 

S 

Samoa, see American Samoa 
Schechter Poultry Corporation v United 
States, 569, 614-615 
Schenck v United States, 5 14 
Schools also Education), 732.-737 
Seals, fur, 691-693 
Searches and seizures, 516-519 
Secession, 191-193 
Second Continental Congress, 32.-34 
Second Employers’ Liability Cases, 595-596 
Securities and Exchange Commission, 178, 
631-633 

Security issues, regulation, 619-633 
Seed grading, 714 

Self incrimination and due process, 535 
Senate (United States), 118-131 
appointments, 116-117 
apportionment, 49 
Appropriations, Committee on, 145 
chamber, 118-119 
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conference committee reports, 13 1 

Congressional Board, iii, 117-118 

debate, 114-115 

dignity, 118-119 

election of Vice-President, 135 

Finance, Committee on, 139-140, 145 

impeachment trials, 118-130 

Journal, 117-118 
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method of choice, 1 19-110 
qualifications, 119 

minority government, 495-496 
morning hour, 111 
order of business, 111-113 
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presiding officer, iii 
procedure under Rule VIII, 111, 114 
public proceedings, 117-118 
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treaties, 115-116 
Senatorial courtesy, 155, 101 
Seniority, iii 

Seventeenth Amendment, 110 
Shays’ Rebellion, 53 
Shenffi, 370, 415-416, 764 
Sherman Anti-Trust Act, 595, 606-609, 613 
Shrevepott Case, 571-572- 
Silverthorne Lumber Co v United States, 
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Sixteenth Amendment, 116 
Slaughterhouse Cases, iio-iii 


Sia\e trade, regulation ot, 50^51 
Slavery and imoluntar>’ ser\jtude, 189, 

307* 52.9 

Slaves, in apportionment, 34, 50 
Smith, Adam, and mercantilism, 14 
Smith-Lever Act, 711-713 
Smith \ Alabama, 574 
Smyth v Ames, 553 
Social Circle Case, 584 
Socialism, 15-19, 17 
Social security, 667-685, 756 
Social Security Board, 178, 676-6S1 
Social Welfare, Department of, proposed, 
179 

Soil Conservation Ser\ice, 694, 711, 71-- 
71S 

Soldiers, quartering of, 5 16 
Sorel, Georges, on syndicalism, 19 
South Carolina \ United States, Z40 
Sovereignty, 4-9, 191 
Speech, freedom of, zx, 5 13-5 14 
Spencer, Herbert, and natural laws, z6 
Spheres of interest, Z79-ZS4 
Spoils svstem, 477-483 
Springer v United States, zz6 
Stafford v Wallace, 568-369, 615 
Standard Oil Co of New Jersey v United 
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Standards, National Bureau of, 176 
State (The) 
description of, 3-4 
requisites for, 4-5 
State administration, 332.-55 1 
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amendment, 3 13-3 14 
length, 313 
State courts 

administrative duties, Z05 
burden upon, 35Z 

highest, 357-35? 
judges, independence of, 185-186 
justice of the peace, 353-355 
ioy^est regular court, 355-357 
organization, 35Z-353 
petit jury, see Jury, petit 
Supreme Court, 357-3 59 
State, Department of, i6z, Z19, 715 
State legislatures, 
capitol buildings, 317 
early faith m, 308 
election districts, 324-3x6, 330 
elections, 3x3 

governor, relation to, 345-346 
houses, powers, 316-317 
members 

qualifications, 320. 
salaries, 331 
membership, 3x1-32.3 
characteristics of, 3xx-3X3 
minority government, 495-496 
i mmority representation, 3x6-330 
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names, 3x1 

organization and procedure, 310-311, 
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bicameral form, 315-316 
uniformity, 314-3x5 
powers, 304-3 12-, 546-547 
privileges, 330-331 
procedure, 310-31X, 3X0-3XI 
representation ^ 
inequalities, 3x4-315 
rural and urban, 314-3x5 
rules, 3x1 
salaries, 3x8 
sessions, 317-3x0 
special, 345-346 
spilt, 319 
size, 3x1-311 
voting, 3x0-311 
State ofecers, old and new, 346 
State, Secretary of, in states, 346-347 
State’s attorney, 369-370 
States 

boundary disputes, 193 

breakdown of lines between, 194-195 

budget system, 393 

comity between, 301-303 

compacts between, 197-198 

constitutions, legislation in, 309 

debts, 391 

equality, 190 

foreign relations, 36-37 

full faith and credit for records, 301-301 

geographical integrity, 191, 193 

mterstate relations, 38-39 

new, 187-193 

reciprocal legislation between, 195-198 
relations between, 194-303 
rendition of fugitives, 198-301 
rights of, 5M‘"52-5 
secession, 191-193 
Treasurer, 393 
umform laws, 195-198 
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Strauder v West Virginia, 535-536 
Sturges V Crowninshield, 517 
Subsistence homesteads, 419 
Substantive rights, 5x1 
Subtreasury system, 141 
Suffrage, 86-87 

and citizenship, 110 
grandfather clauses, 466-467 
Negro, 466-468 
“old soldier” clauses, 466-467 
qualifications, 464-468 
woman, 467-468 

Supreme Court, United States, see Federal 
courts, Supreme Court 
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Swains Island, 169-170 

Swift and Company v. United States, 607 

Syndicalism, 15, 19, 11, 13 

T 

Taft, William Howard, on observance of 
Constitution, 1 94-195 
Takahira (Ambassador), exchange of notes 
with Secretary Root, 153 
Tammany, 461 
Tariff 

flexible, 150, 137-138 
protective, 119 
Tariff bills, 139-140 

Tariff Commission, United States, see 
United States Tariff Commission 

Tax 

definition of, 113 
direct, definition of, 113 
Tax Appeals, United States Board of, see 
United States Board of Tax Ap- 
peals 

Taxation, federal, 113-141 
based on regulatory powers, 135-136 
broader than commerce power, 13 1 
child labor products, 130-13 1 
conflicts with state, 391 
corporations, of, 116-117 
customs, 136-140 

duplication of state machinery, 391-391 
estates tax, 387, 391-391 
exports, of, 118 

foreign trade agreements, 138-139 
gram futures on, 131 
imports, on, 119 
incomes, of, 116-117 
inheritances, of, 116 
internal revenue, 140-141 
invasion of state rights, 114-115 
limitations on, 113-114, 117-118 
matches, on, 119-130 
narcotics, on, 119-130 
notes of state banks, on, 116, 135-136 
oleomargarine, on, 119-130 
power delegated to President, 137-139 
regulatory, 118-119 
restrictions, 118 
salaries of judges, 118 
state functions, of, 64 
Taxation, local, related to state, 391-393 
Taxation, public purpose m, 64 
Taxation, state, 381-393 
collection machinery, 390 
conflicting, 390-391 
death duties, 386-387 
due process of law in, 381 
duplication of federal machinery, 391- 
391 

estates, on, 391-391 
excises and license fees, 388 
federal limitations, 381-383 
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Taxation, state {cent ) 
general property tax, 384-385 
incomes, on, 386 
interstate commerce, of, 574-576 
limitations in state constitutions, 383 
national function, of, 64 
personal property, 383, 384-385 
power of, 381-383 
public purpose in, 38^ 
real property, 383, 384-385 
related to local taxes, 392. 
sales, on, 388-389 
state limitations on, Z2.7 
unit of use, 576 
Taxes 

direct, 2 .i5~2.z 6 
indirect, ^^5 
schools, for, 732L 
Telegraph 

jurisdiction over, 562.-563 
regulation of the, 603 
Tennessee Valley Authority, 178, 702., 703, 

^ 704 

Territories, X49-2.84 
acquisition of, 2.5o-i52. 
admission to Union, 

Constitutional disadvantages, 2.54-155 
courts, 103 
jurisdiction, 155-156 
term of judges, 155 
incorporated, 151-156 
organized, 158-168 
unincorporated, 111, 151-156 
unorganized, 168-174 
Territories and Island Possessions, Division 
of, 174 
Territory 

acquisition of, 156-157 
alienation of, 193 
Texas 

acquisition of, 151 
admission to Union, 189 
Thompson v Missouri, 517 
Thompson v Utah, 511 
Thomson v Pacific Railroad, 575-576 
Tilden, Samuel J , in election of 1876, 137- 

Tobacco, compulsory restriction, 715 
Tolstoi, Leo, on anarchism, 13 
Tonnage duties, 381 

Tort, defined, 360 # 

Totalitarian state, zi 
Town, New England, 4Z3, 4Z7-4Z8 
Towns, medieval, 409-410 
Trade agreements, 715 
Trade Commission Act (see also Federal 
Trade Commission), 609-61Z 
Trade Practice Conferences, 619-610 
Transportation (see also Interstate Com- 
merce Commission), 579-605 
Act of 1887, 579-586 
Adamson Act, 595 


Transportation (cont j 
Air transportation, 602-603 
Clayton Act, 595 
communications, 603 
Elkins Act, 579-5S6 
Emplovers’ Liabilitv Act, 595-596 
Esch-Cummms Act, 591-554 
Hepburn Act, 5S6-5S9 
Hours of Service Act, 595 
labor disputes, 59S-599 
long-and-short-haui clause, 5 So, 5 85, 590 
Mann-Elkins Law, 5S9-590 
motor earners, 594-595 
Panama Canal Act, 590 
rail-way labor disputes, 660 
retirement of employees, 596-598 
Sherman Act, 595 
Transportation Act, 591-594 
unemployment insurance, 5 98 
Valuation Act, 591 
water transportation, 600 
Treason, Z19 
Treasurer, state, 347, 393 
Treasury Department, 167-169 
Coast Guard, 601, 6oz 
collection of taxes, 141 
Customs, Bureau of, 141, 6oz 
immigration work, izo 
Narcotics, Bureau of, 75 1 
Public Health Service, 6oz, 755, 756 
revenue, depository for, 141 
Treasury, Secretary of the, qualifications, 
161, 167 

Treasury system, 644 
Treaties, IZ5-1Z6, 146, 15 1-154 
between states, 197 
custody of, 163 

Tnals, criminal, requirements for, 5ZZ-5Z3 
Twentieth Amendment, 74-75, 135-136 
Twining V New Jersey, 511, 555 
Tying clauses, 613 

U 

Unemployment compensation, see Unem- 
ployment insurance 

Unemployment insurance, 5 98, 673-678 
Great Britain, 673-674 
Wisconsin plan, 675 
Union Tank Line Co v Wright, 576 
Unitary system, definition at, Z94 
United Shoe Machinery Corp v United 
States, 614 

United States Bank, 241 
United States Board of Tax Appeals, 178 
United States Commissioners, 188 
United States Conciliation Service, 177, 66a 
United States Court for China, Z03 
Umted States Court of Customs and Parent 
Appeals, see Federal courts 
United States Employment Service, 177 
United States, independence of, 3Z 
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United States Maritime Commission, 178, 
6oo-6ox 

United States Tariff Commission, 178, X37, 
2-39 

United States v Butler, ^24, Z2.5, 716 
United States v, Doremus, 

United States V E C Knight Co , 563-564, 
607 

United States v. Gettysburg Railway Co , 
52.1 

United States v Greathouse, 2.19 
United States v. Johnson, 750 
United States v Josef Perez, 510 
United States v Ju Toy, 539 
United States v Macintosh, xi5 
United States v Mitchell, 2.19 
United States v Rauscher, 300 
United States v Realty Company, z^z 
United States v Schwimmer, 115^16 
Umted States v. Simpson, 563 
United States v Trans-Missouri Freight 
Assn , 608 

United States v Vigol, Z19 
United States v Wong Kim Ark, ziz 
United States Veterans’ Bureau, 170 
Utilitarianism, 11-13 


V 


Valuation Act, 591 
Value, surplus, 15-16 
Van Brocklin v Tennessee, 156-157 
Veazie Bank v Fenno, 116, 135, 644 
Venezuela, incidents of 1895 and i9oi, 181 
Veterans* Administration, 170 
Veto, 147-149 
governor's, 341 
Item, 341 
Vice-President 

administration, relation to, 337 
cabinet meetings, attendance upon, 159 
candidate, acceptance speech, 457 
compensation, 141-141 
election, 51-51, 13 5-137 
nomination, 456-457 
presiding officer of Senate, iii 
qualifications, 141 
succession to Presidency, 66 
Village of Euclid v Ambler Realty Co , 

4U» 554 
Virgin Islands 
admimstration, 174 
atizenship, 111 
government, 171-171 
Virgmia, Ex parte, 535-536 
Virgima plan, 45, 47, 48 
Virginia v Tennessee, 197 
Volstead Act, 61 
Voters, qualifications of, 86 
Voting machines, 471 


W 

Wabash, St Louis and Pacific Railway Co 
V Illinois, 579 

Wages, regulation of, 549, 654-656, 657 
Walls V Midland Carbon Co , 695 
Walsh-Healy Act, 616, 665 
War, Department of, 169, 170 
Engineers, Corps of, 700, 701 
Inland Waterways Corporation, 601 
Insular Affairs, Bureau of, jurisdiction 
over Philippines, ^64 
water power control, 705, 707 
War power, 64, 150 

Ward Baking Co v Federal Trade Com- 
mission, 616 

Water power, 689, 705, 707 
Water resources (see also Electric power), 
699-708 

relation to electric power and flood con- 
trol, 701 

Water Resources Committee, 708 
Weather Bureau, 175, 601 
Webb Export Trade Act, 613 
Weber v Freed, 753 

Webster, Daniel, on due process of law, 533 
Weems v United States, 514 
West Coast Hotel Co v Parrish, 549 
Western lands, 35, 2.87-2.89 
White Slave Act, 753 

Wild animals not in interstate commerce, 

5^5 

Wild life, 691-694 
Wiley, Harvey, 749 
Williamson v. United States, 76 
Willis-Overland Co v Akron-Overland 
Tire Co , Inc , 617 
Wilson V. New, 595 
Wire tapping, 518 

Wisconsin v C. B & Q R R , 572. 
Witness against self, see Incrimination, 
compulsory 
Witnesses, 766 

Wolff Packing Co v Court of Industrial 
Relations, 551, 659 
Woman suffrage, 467-468 
Women’s Bureau, 177 
Woodruff V Parham, 568 
Wood V Broom, 84 
Workmen’s compensation, 658-659 
Works Progress Administration, 178, 736, 
740 

Wright V. Vinton Branch, 730 
Writ of error, 190-191, 192. 

y 

Yick Wo V. Hopkins, 54z 
Young, Ex parte, 536 

Z 

Zoning laws, constitutionality of, 553 




